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V.  The  Marine  Inbitbanob  Oompant« 


[4  Wbastov,  69.] 

BviDEiroB  TxRDDre  to  Proyb  a  Fact  mnst  be  sabmitted  to  the  jury,  how- 
ever dight  it  may  be. 

The  Jitbt  must  Jodgk  thx  Crbdit  and  Enricr  of  a  witneei'  testimoiiy. 

Ju&T  MUST  RiOBiTX  THX  Law  fbom  THE  Ck>UBT  and  act  aooording  to  its  in* 
stniotioDB,  whether  cofreot  or  inoorraot. 

RannoATioH  ov  ah  Act  Dons  won  Anothkb  hat  bi  PMBUiaa>»  when  it  ie 
for  his  benefit;  to  held  where  a  policy  of  insarance  for  whom  it  may  oon* 
cem  WM  obtained  by  B.,  and  an  action  was  brooght  thereon  by  B  for 
the  nae  of  M.,  the  owner. 

Damaoib  iob  which  Ihsobsb  or  Goods  vob  a  Yotaos  U  liaUe  mnat  be 
mofa  M  araee  from  some  extraordmaiy  dinster  ooonning  on  the  voyage 
against  which  human  akill  and  foresight  oonld  not  well  guard.  Damages 
resalting  from  the  vessel's  not  being  seaworthy  can  not  be  recovered. 

CoYSHABT  on  a  policy  of  msniance,  on  goods  laden  or  to  be 
laden  on  the  brig  Seneca,  on  a  Toyage  from  New  York  to  Ha- 
Tana.  Plea,  non  infregerunt  convenHonem.  The  trial  was  before 
Kennedy,  J. ,  and  a  jury,  in  Philadelphia.  Evidence  was  received 
of  the  execution  of  the  policy,  of  the  shipping  of  goods  by 
plaintiff,  consigned  to  B.  Mitjans,  Havana,  and  that  John  Marcia, 
for  whose  benefit  the  assurance  was  obtained,  and  for  whose  use 
the  action  was  brought,  was  the  tme  owner  of  the  goods.  The 
judge  charged  the  jnry,  in  effect,  as  follows:  To  maintain  this 
action  the  plaintiff  should  satisfy  you  that  Joseph  Flemming 
procured  the  policy,  intending  it  for  the  benefit  of  John  Marcia; 
and  that  Marcia  was  the  owner  of  the  goods,  and  either  previ« 
ously  authorized  or  subsequently  ratified  Flemming's  act.  From 
the  evidence,  if  tme,  it  would  appear  that  Marcia  became  the 
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owner  some  eleyen  monihs  prior  to  the  issuing  of  the  policy, 
and  there  is  no  OTidence  of  his  parting  -with  the  ownership. 
With  respect  to  Flemming's  procuring  the  policy  for  the  benefit 
of  Marcia,  the  court  reflected  on  the  unsatisfactory  character  of 
the  evidence,  and  the  singularity  of  Flemming's  not  being  called 
as  a  witness  for  Marcia;  and  stated  that  the  only  testimony  on 
this  point  was:  1.  The  mere  form  of  the  policy,  which  showed 
it  was  effected  for  the  owner  of  the  goods,  whoever  he  might  be; 
2.  Evidence  of  Marcia's  ownership;  3.  That  Flemming,  when 
employing  counsel  to  bring  the  action,  stated  Marcia  to  be  the 
owner  of  the  goods  and  the  person  for  whose  use  the  action 
should  be  brought.  The  court  also  said  that  Marcia's  bubse- 
quent  ratification  of  Flemming's  act  would  be  sufficient  and 
might  be  presimied,  if  for  his  benefit;  but  that  the  plaintiff  could 
not  recover  unless  he  proved  "  damage  to  have  been  done  or 
occasioned  to  the  goods  insured  while  on  the  voyage,  by  any  of 
those  extraordinary  perils  or  occurrences  against  which  it  was 
the  design  of  the  policy  to  protect  him.  It  is  not  sufficient  that 
the  goods  should  appear  to  be  in  a  damaged  state  when  they 
were  landed,  to  entitle  the  plaintiff  to  recover  in  this  action. 
It  ought  to  appear  that  the  damaged  state  was  occasioned  bj 
some  extraordinary  disaster,  which  occurred  on  the  voyage;  such 
as  a  violent  storm  or  hurricane,  the  effects  of  which  neither  hu- 
man foresight  nor  efforts  could  well  guard  against  or  prevent.  "^ 
The  court  then  proceeded,  in  substance,  to  tell  the  jury  thai 
there  was  no  evidence  tending  to  prove  that  the  goods  had  been 
injured  by  any  of  the  perils  against  which  they  were  insured; 
and,  therefore,  that  the  plaintiff  was  not  entitled  to  recover. 
The  jury,  nevertheless,  found  for  plaintiff.  The  defendints 
moved  for  a  new  trial. 

«/.  B.  IngersoU,  for  the  defendants. 

ScaU  and  BandaU^  for  the  plaintiff. 

By  Court,  Ebnkedt,  J.  The  principles  laid  down  in  the 
charge  to  the  jury  and  the  directions  given  to  them  on  the  trial 
of  this  cause  at  nisi  prius,  are  considered  by  the  court  in  bank 
correct,  excepting  that  part  wherein  the  jury  were  advised  that 
there  was  no  evidence  whatever  given  to  them,  tending  to  prove 
that  the  goods  were  injured  by  the  perils  of  the  sea  insured 
against.  The  court  are  inclined  to  think  that  there  was  evi- 
dence  of  this  tendency,  though  very  slight;  yet  still,  however 
slight  it  might  be,  the  weight  and  effect  of  it  were  to  be  referred 
io  the  jury,  and  to  be  judged  of  exclusively  by  them,  and  not  by 
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the  court  or  the  judge  trying  the  cause.     The  consideration  of 
the  weight  and  efiCect  of  it  "was,  therefore,  by  the  direction  of 
the  court,  improperly  withdrawn  from  the  jury.    The  evidence 
here  alluded  to  is  contained  in  the  protest,  admitted  in  evidence 
by  consent  of  the  parties,  and  the  depositions  of  the  witnesses, 
taken  under  commissions  at  the  city  of  Havana.     From  this 
evidence  it  is  conceived  the  jury  might  have  found  that  the 
damage  alleged  to  have  been  sustained,  was  occasioned  by  the 
perils  of  the  sea  on  the  voyage;  and  though  such  conclusion 
could  not  have  been  drawn  consistently  with  the  evidence  of 
Captain  Levely,  the  master  of  the  vessel,  yet  the  credit  and 
effect  of  his  testimony  was  also  matter  exclusively  for  the  de- 
cision of  the  jury.    They,  however,  would  seem  from  their  ver- 
dict, either  not  to  have  understood  the  charge  in  relation  to  the 
want  of  evidence  as  to  this  point,  or  to  have  disregarded  it  alto- 
gether; most  likely  the  latter.     If  so,  they  were  clearly  wrong, 
because  they  were  to  receive  the  law  from  the  court;  and  the 
court  having  advised  them  in  respect  to  the  want  of  evidence  as 
a  question  of  law,  they  were  bound  by  their  respective  oaths  or 
affirmations,  to  have  given  a  verdict  according  to  law  and  the 
evidence;  an  obligation  which  they  could  only  fulfill  by  giving 
a  verdict  in  conformity  to  the  charge  of  the  court,  from  whom 
it  was  their  duty  to  take  the  law  when  given.    If  the  rule  that 
the  jury  shall  receive  the  law  from  the  court,  be  not  strictly  ad- 
hered to,  it  is  utterly  hopeless  to  expect  that  the  law  can  be  ad- 
ministered alike  to  all;  because  jurors,  who  have  never  made 
the  law  their  study,  as  is  almost  universally  the  case  with  them 
all,  must  necessarily  be  measurably  ignorant  of  it,  and  there- 
fore  will  seldom,   if   ever,    decide   intricate   causes   of  their 
heads  according  to  it.     The  rules  of  property,  as  also  those  of 
civil  conduct,  would  be  misapprehended  and  disregarded,  so 
that  uncertainty  and  injustice  would  prevail  throughout  the 
state  instead  of  the  law,  which  is  certain  and  fixed,  and  without 
a  faithful  observance  of  which  equal  justice  can  not  be  adminis- 
tered.     Courts,  being  composed  of  those,   who,  from  many 
years'  study  and  practice  of  the  law,  are  therefore  supposed  to  be 
intimately  acquainted  with  it,  have  it  assigned  to  them,  as  their 
peculiar  province,  to  determine  what  the  law  is  in  relation  to 
all  cases  coming  before  them,  and  to  instruct  juries  therein,  so 
far  as  may  be  requisite  to  enable  the  latter  to  cany  the  law 
faithfully  into  effect,  in  the  discharge  Df  their  duties;   on  the 
other  hand,  jurors,  from  their  daily  intercourse  with  mankind, 
in  all  the  various  transactions  of  human  life,  which  give  rise  to 
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litigatioiiy  «re  considered  peculiarly  well  qualified  to  decide  on 
all  matters  of  feet,  according  to  the  evidence  as  it  shall  be  given 
to  them,  nnder  the  rules  of  law,  or  in  other  words,  under  the 
direction  of  the  court,  which  is  to  be  considered  as  being  in 
conformity  to  the  law.  Thus  courts  and  juries  have  their  re- 
spective spheres  assigned  to  them,  within  which,  each  is  to  act 
'and  move  without  encroaching  upon  the  jurisdiction  or  prov- 
ince of  the  other.  In  order,  then,  that  jurors  as  well  as  others 
may  know  that  the  direction  and  decision  of  the  court,  on  any 
question  of  law  arising  in  the  course  of  the  trial  of  an  issue  of 
fact,  is  not  to  be  disregarded;  and  that  a  verdict  given  against 
such  direction,  whatever  it  may  be,  can  never  avail  anything, 
unless  it  be  to  occasion  additional  delay,  trouble,  and  expense 
to  the  parties,  as  also  to  the  public,  the  course  of  the  court  is  to 
9et  the  verdict  aside,  and  to  order  a  new  trial.  And  a  court,  from 
whose  decisions  on  questions  of  law,  no  appeal  lies,  by  writ  of 
error  or  otherwise,  ought  never  to  depart  from  this  course, 
otherwise  the  party  against  whom  the  verdict  is  given,  loses  the 
benefit  of  such  appeal,  and  of  having  the  question  decided  by 
the  appellate  court;  which  would  be  a  most  unjust  and  illegal 
deprivation  of  his  right. 

There  is,  however,  an  additional  reason,  in  this  case,  for  doing 
80.  The  circumstances  disclosed  by  the  evidence  on  trial  were 
such,  at  least,  as  to  excite  strong  suspicion,  that  the  claim  of 
the  plaintiff  was  unfair,  if  not  tainted  with  actual  fraud.  The 
conviction,  however,  which  rested  on  my  mind,  when  charging 
the  jury,  that  there  was  no  evidence  given,  which  went  or  tended 
in  the  slightest  degree  to  prove  a  loss  or  injury  to  the  goods  of 
the  plaintiff,  occasioned  by  such  perils  of  the  sea,  in  the  course 
of  the  voyage,  as  were  insured  against  by  the  defendants,  ren- 
dered it  unnecessary  for  me,  as  otherwise  I  would  have  done,  to 
present  the  case  under  that  aspect  to  the  jury.  For  this  rea- 
son alone,  I  am  strongly  inclined  to  believe,  that  it  would  be 
doing  nothing  more  than  justice  between  the  parties  to  afford 
them  an  opportunity  of  having  the  case  reviewed  by  another 
jury  under  a  direction  from  the  court  that  shall  cover  eveiy  view 
which  the  jury  ought  to  take  of  it.  The  rule  for  a  new  trial  ia 
therefore  made  absolute. 

Rule  absolute.  

Ratification  is  Pbesumed  when  one  who  is  informed  of  a  contract  made 
in  his  name,  and  by  virtue  of  pretended  authority  from  him,  remains  silent 
and  does  not  repudiate  the  contract:  PUU  v.  Shuberi^  30  Am.  Deo.  718  and 
«ote.    A  principal  does  not  ratify  a  contract  by  receiving  and  retaining  the 
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considarKtiop,  if  ho  be  ignorant  of  the  fact  that  the  consideration  waa  de* 
rivod  from  or  paid  on  aeconnt  of  the  oontnct:  Pa.,  Del,  and  Md,  8,  N.  Co. 
▼.  Dandridge^  29  Id.  543.  Ratification  of  an  nnanthorized  contract  of  re- 
tnaoranoe  must,  according  to  AUicMoe  M,  A.  Co,  y,  Louuiana  S.  ffu,  Co.^  28 
Id.  117,  be  made  before  the  loaa  occurs,  or  it  will  be  inefifectoaL  Upon  thia 
point  tiie  case  last  dted  ia  probably  not  reconcilable  with  the  principal  caae. 

The  Jubt  is  thx  Solb  Judge  upon  Questions  of  Fact. — The  court  can 
inatmct  upon  matters  of  law  only:  Ifish  y.  Smiih,  11  Am.  Dec  648;  thongh 
In  some  states  the  judge  may  give  his  opinion  upon  the  facts  if  he,  at  the 
aame  time,  informa  the  jurors  that  they  are  the  judges  of  the  facts:  Chrdon  v. 
lAtOe^  11  Id.  632. 

JuBT  IN  Pbosbcutions  FOB  LiBEL  OB  Slandeb  IS  judge  both  of  the  law  and 
the  facta:  State  v.  XeAre,  4  Am.  Dec  696;  8UUe  y.  AUtn^  10  Id.  687. 

•Whbxheb  Jubt  1CU8T  Follow  Ebboneoub  IirsTRUCfnoNB:  See  note  to  Arm- 
Birang'a  Ad.  y.  Kdth,  20  Am.  Deo.  133. 

Insubaxge,  fOB  WHOM  TT  HAT  CoNOEBNi  See  NewBon  y.  DomgiaUt  16  Am. 
Dec  317  and  note;y^€rMm  Ins.  Ox  v.  Ccikeal,  22  Id.  567;  De  BoUi  y.  Perm, 
Ifu.  Co.,  pott. 

Seawobthikess.  —In  contracts  of  marine  insurance,  the  indemnity  afforded 
ia  not  against  the  weakness  of  the  thing  insured  or  of  the  yessel  in  which  it 
is  to  be  transported.  In  truth  there  seems,  in  all  cases,  to  be  an  implied  con- 
tract that  the  yessel  insured  or  upon  which  the  insured  property  is  shipped, 
is  seaworthy  at  tiie  commencement  of  the  yoyage;  and  if  the  yessel  within  a 
day  or  so  after  sailing,  and  without  any  adequate  known  cause,  spring  a  leak^ 
it  win  be  presumed  that  she  was  not  seaworthy  when  she  sailed:  PreaeoU  r.. 
Union  Ins.  Co.,  30  Am.  Dec  207;  S.  C,  2  Am.  Lead.  Cas.  756.  **  The  liability- 
hnposed  by  the  contract  of  insurance  is  limited  to  the  perils  enumerated  in  the 
policy,  and  does  not  extend  to  losses  occasioned  by  the  inherent  weakness  or 
imperfection  of  the  thing  insured.  Nor,  where  marine  insurance  is  in  ques* 
tion,  will  the  policy  of  the  law  permit  the  owner  of  the  yessel  to  stipulate- 
against  the  consequences  of  his  own  wrong  or  negligence,  in  sending  her  to  sea. 
in  a  state  unfit  for  seryice,  or  which  necessarily  endangers  the  safety  of  those 
on  board:  IV'Ukie  y.  Oeddesj  3  Dow,  60.  Accordingly,  the  courts  of  England 
and  of  this  oountry  concur  in  holding  the  seaworthiness  of  the  yessel  a  con- 
dition precedent,  without  which  a  n^arine  insurance  will  be  yoid,  whether  the 
defect  arises  from  the  default  of  the  owners  of  the  property  insured,  or  from 
circumstances  wholly  beyond  their  control:  Draper  y.  CommH  Ins,  Co.,  21  N.T. 
378;  Roeenheimery.  American  Ins.  Co.,  33  Mo.  230, 236;  Thompeony.  Hopper,  0 
El.  &  Bl.  171,  188.  It  follows,  and  the  dedsion  in  the  principal  case  shows, 
that  when  unseaworthiness  Iei  estabUshed  by  sufiioient  eyidence,  further 
inquiry  becomes  superfluoTis,  and  the  insurers  will  be  discharged,  although 
the  loss  may  haye  been  occasioned  by  causes  independent  of  the  unfitness  of 
the  yessel  for  the  yoyage.  The  same  result  will  follow  where  the  insurance 
is  upon  the  cargo,  because  the  point  is  of  such  yital  importance  that  the  law 
has  deemed  it  expedient  to  lay  down  an  inflexible  rule,  rendering  it  the  inter- 
est of  all  concerned  to  see  that  all  the  usual  and  proper  precautions  are  taken 
to  secure  the  safety  and  success  of  the  yoyage:"  2  Am.  Lead  Gas.,  5th  ed., 
766,  citing  Warren  y.  U.  S.  Ins,  Co.,  1  Am.  Dec  164;  2  Johns.  Gas.  231  > 
Walton  y.  Clark,  1  Dow,  396;  Taylor  y.  Lowell,  3  Am.  Dec  141;  3  Mass.  331« 
Paddock  y.  Tlie  Franklin  Int.  Co.,  11  Pick.  227;  Howard  y  OrieniM.  M  Int. 
Co.,  2  Rob.  (N.  Y.)539. 
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A  CovsNAinr  is  an  Aorebmsnt  under  Seal,  between  two  or  more  pitrtiea, 
whose  names  are  therein  stated,  by  which  some  of  them  engage  with  the 
others,  or  some  of  them,  that  some  act  has  or  has  not  been  done,  or  that 
it  shall  or  shall  not  be  done. 

To  Entitle  one  to  Maintain  an  Action  on  a  Personal  Coyenant,  it  miurk 
appear  from  the  covenant  that  he  is  a  party  thereto,  and  entitled  to  tho 
benefit  thereof. 

Upon  a  Policy  of  Insurance  under  Seal  to  J.  F.  ,  "as  well  in  his  own  name, 
as  for  and  in  the  names  of  all  and  every  other  person  and  persons  to  whom 
the  property  thereby  insured  did,  might,  or  should  appertain,*'  no  persoo 
other  than  J.  F.  can  maintain  an  action  of  covenant,  unless  they  proceed 
in  his  name. 

Intention  of  Party  EFFscTiNa  Insurance  Limits  the  Operation  of  a 
policy  effected  "  for  whom  it  may  concern;"  and  no  person  can  recover  on 
such  policy  without  first  showing  that  his  interest  was  intended  to  be  pro- 
tected by  the  policy  when  it  was  obtained. 

Batification  of  a  Policy  of  Insurance  which,  when  effected,  was  intended 
for  the  benefit  of  a  i>arty,  may  be  made  by  him  even  after  a  loss  has  oc- 
curred. 

Distinction  between  This  Case  and  that  of  Fkmvwng  v.  Marine  Ins,  Co,, 
ante,  33,  stated;  and  the  facts  in  this  case  held  to  wholly  fail  to  show  any 
authority  for  effecting  the  insurance,  or  that  the  party  effecting  it  intended 
it  for  the  benefit  of  the  person  now  seeking  to  recover. 

Covenant  on  a  policy  of  inBurance  under  seal,  in  which  the 
<def  endant  is  described  as  party  of  the  one  part  and  Joseph  Flem- 
:ining  ' '  as  well  in  his  own  name,  as  for  and  in  the  names  o£  all  and 
-every  other  person  and  persons  to  whom  the  property  thereby  in- 
tsured  did,  might,  or  should  appertain,"  of  the  other  part.  The 
property  insured  was  "  one  box  of  jewelry"  on  board  the  Nueva 
Eloisa,  on  voyage  from  Philadelphia  to  Havana.  The  insurance 
was  stated  to  have  been  made  by  Flemming  as  plaintiff's  agent. 
Flea  non  infregerunt  conventionem,  with  leave  to  give  special 
matter  in  evidence.  The  material  facts  and  the  chaige  of  the 
<50urt  sufficiently  appear  from  the  opinion.  Judgment  for  de- 
fendants.    Plaintiff  moved  for  a  new  trial. 

C.  and  J.  B.  IngersoU,  for  the  motion. 

Scott  and  Randall,  contra. 

By  Court,  Eenkedt,  J.  Upon  the  trial  of  this  cause,  before 
Mr.  Justice  Sergeant,  the  counsel  for  the  defendants  interposed 
two  objections  to  the  recovery  of  the  plaintiff:  first  that  the 
policy  of  insurance,  given  in  evidence,  being  executed  under  the 
seal  of  the  defendants,  at  the  instance  and  in  the  name  of  Joseph 
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Flemmixig  alone,  no  action  of  covenant  could  be  maintained  upon 
it  in  the  name  of  the  plaintiff.  Secondly,  that  no  evidence  what- 
ever was  giveuy  tending  to  prove  that  the  plaintiff  had  an  interest 
in  the  policy  at  the  time  it  waa  procured  by  Flemming;  or,  in 
other  words,  that  Flemming,  at  the  time,  intended  the  policy  for 
the  benefit  of  De  BoUe,  the  plaintiff,  and,  therefore,  the  defend- 
ant  was  entitled  to  a  verdict,  unless  the  plaintiff  should  choose 
to  take  a  nonsuit. 

As  to  the  first  objection,  though  the  learned  judge  inclined  to 
think  it  was  one  that  could  not  be  got  over,  yet  he  gave  no  de- 
cided opinion  or  direction  in  regard  to  it;  but,  on  the  second, 
he  charged  the  jury  positively,  that  no  such  evidence  had  been 
given,  and,  therefore,  they  were  bound  in  law,  to  give  a  verdict 
in  favor  of  the  defendants,  and  could  not  do  otherwise.  If  the 
direction  of  the  judge  to  the  jury  ought  to  have  been  in  favor  of 
the  defendants  on  the  first  objection,  still  the  verdict  ought  not 
to  be  set  aside,  though  the  direction  given  by  him  on  the  second 
were  erroneous:  because  it  must  ever  remain  a  bar  to  the  recov- 
ery of  the  plaintiff,  in  this  action  at  least,  seeing  he  can  by  no 
I>ossibiLiiy  get  rid  of  it.  We,  however,  do  not  think  that  the 
charge  was  erroneous  upon  the  second  objection;  but  still,  as 
the  point  involved  in  the  first,  has  been  made  by  the  defendant's 
counsel,  and  argued  on  both  sides,  it  may  not  be  improper,  on 
account  of  its  importance,  as  it  respects  the  practice,  to  express 
our  opinion  upon  it. 

A  covenant  may  be  defined  to  be  an  agreement  between  two 
or  more  parties,  reduced  to  writing,  and  executed  by  a  sealing 
and  delivery  thereof;  whereby  some  of  the  parties,  named 
therein,  eugage,  or  one  of  them  engages  with  the  other,  or 
others,  or  some  of  them,  therein  also  named,  that  some  act  hath 
or  hath  not  already  been  done;  or  for  the  performance  or  noi?- 
performance  of  some  specified  duty.  A  covenant  then  being 
an  agreement,  it  is  plain  that  in  legal  as  also  in  common  parlance, 
there  must  be  at  least  two  parties  to  it;  or  it  can  not  be  regarded 
as  an  agreement  or  covenant  in  any  sense.  And  it  would  seem 
to  be  equally  plain  that  no  such  covenant  can  be  deemed  per- 
fect, unless  the  names  of  the  parties  are  set  forth  or  made  known 
by  it  in  some  way;  for  without  this  it  does  not  appear,  that 
there  are  parties  to  it;  quod  non  apparel,  non  est,  seems  to  be  the 
rule  in  this  respect;  and  without  parties,  it  is  obvious  there  can 
be  no  agreement  or  covenant.  Nor  can  a  person  be  made  a 
party  to  a  mere  personal  covenant  in  a  deed,  who  does  not 
appear  to  be  such,  or  whose  name  does  not  appear,  in  any  way. 
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on  the  &oe  of  it,  by  avennent,  so  as  to  enable  him  to  TnAitif^^m 
an  action  thereon  in  his  own  name.    In  Oreen  y.  Eome,  1  Salk. 
197,  where  the  plaintiff  declared  in  coYenant,  that  A.  being  in- 
debted to  him,  and  arrested  at  his  suit,  the  defendant,  in  con- 
sideration that  he  would  order  the  bailiff  to  let  A.  go  at  large, 
undertook  and  covenanted  with  the  plaintiff  to  bring  in  the 
body  of  the  said  A.  and  deliyer  him  into  the  custody  of  the  bailiff 
such  a  day,  etc.,  the  defendant  prayed  oyer  of  the  deed,  which 
was:  ''  I  (the  defendant)  do  promise  and  engage  myself  to  bring 
in  the  body  of  A.  to  the  custody  of  B.,  bailiff,  such  a  day;"  and 
upon  its  being  demurred  to  by  the  defendant,  the  oourt  held 
that  the  plaintiff  could  not  set  forth  matter  of  fact  in  his  dedaia- 
tion,  not  contained  in  the  deed  itself,  so  as  to  alter  the  case; 
also,  that  the  plaintiff  was  no  party  to  the  deed,  nor  so  much  as 
named  in  it;  and  though  covenant  might  be  brought  on  a  deed- 
poll,  yet  the  plaintiff  must  be  named  in  it.    It  will  also  appear 
from  every  case  on  the  subject  where  an  action  of  covenant  has 
been  sustained  upon  either  a  deed-poll  or  an  indenture,  that  the 
name  of  the  plaintiff  was  mentioned  as  covenantee  in  or  on  the 
face  of  the  deed;  though  it  will  be  seen  that,  to  maintain  the 
action,  it  is  not  requisite  that  the  covenantee  should  execute  the 
deed,  by  sealing  and  delivering  it  in  either  case;  for  it  is  the 
execution  of  the  deed  by  the  covenantor,  which  gives  the  right 
of  action:  ClemerU  v.  Henley,  2  Roll.  Abr.  22;  Faits,  P,  pi.  2; 
Petrie  v.  Bury,  8  Bam.  &  Cress.  853;  Vernon  v.  Jeffreys^  2  Stra. 
1146;  S.  C,  7  Mod.  353.    And  hence  a  stranger  by  sealing  a 
deed  inter  parteSy  may  bind  himself  by  his  covenant  therein  to 
one  of  the  parties,  though  a  parfy  thereto  can  not  covenant  with 
another  who  is  no  party:   Salter  v.  Kidgly,  Carth.  76;  S.  C.^ 
Holt,  210;  1  Show.  68;    East  Sbidmore  v.  Vandsteven,  Cro.  Eliz. 
56;  S.  0.,  Turni.  Scudamore  v.  Vandenstene,  2  Inst.  673;  2  Boll. 
Abr.  22;  Faits,  F,  pi.  1;  Storer  v.  Gordon,  3  Mau.  &  Sel.  822; 
Metcalfe  v.  Rycrofly  6  Id.  76;  Berkely  v.  Hardy,  6  Bam.  &,  Cress. 
355;  S.  C, 8  Dow.  &Ry.  102;  Barfcyrd^,  Stuckey, 5  J.  B.  Mon.  23; 
S.  C,  2  Brod.  &  B.  333;  1  Bing.  225.     These  authorities  with 
the  following  establish  a  distinction  between  a  deed  inter  partes 
and  a  deed-poll,  showing  that  in  the  latter  a  party  may  covenant 
with  a  stranger  and  also  with  other  persons,  to  do  several  other 
acts,  for  which  every  one  severally  may  have  his  action:  Cooker 
V.  Child,  2  Lev.  74;  8.  C,  3  Keb.  94,  115;  LowOiery.  KeUy,  8 
Mod.  116;.  Lucke  v.  Locke,  Lutw.  93,  Nels.  fol.  ed.;  Clemeni  v. 
Henley,  2  Boll.  Abr.  22;  Faits,  F,  pi.  2.    Here  the  deed  being 
irter  partes,  makes  the  objection  against  the  plaintiff's  maintain* 
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ing  ibis  action  upon  it  still  stronger,  if  possible,  Chan  if  it  were 
a  deed-poll. 

It  has,  however,  been  ai^ed  that  the  right  of  a  plaintiff  to 
maJTitain  an  action  on  a  commercial  or  maritime  instrument,  is 
not  suliject  to  all  the  roles  of  the  common  law,  which  obtain  in 
r^ard  to  other  instruments;  and  that  the  instrument  in  this 
case,  though  a  deed,  yet  being  of  a  maritime  character,  and 
made  with  Joseph  Flemming,  not  merely  for  his  benefit,  but  for 
that  of  all  whom  it  might  concern,  the  plaintiff,  by  showing  that 
he  was  concerned  or  interested  in  it,  ought  to  be  permitted  to 
TOftiTifjiin  this  action  in  his  own  name.    It  is  true  bills  of  exchange 
have  always  been  held  assignable  according  to  the  custom  of 
merchants,  contraiy  to  the  rule  of  the  common  law,  which  de- 
clares all  choses  in  action  not  to  be  so.    It  may,  however,  be  well 
questioned  whether  policies  of  insurance  have  ever  been  con- 
sidered assignable  at  law,  even  when  not  under  seal.    The  au- 
thorities referred  to  by  the  counsel  for  the  plaintiff,  go  no  fur- 
ther, at  most,  than  to  show  that  they  have  been  regarded  as  as- 
signable only  in  equity;  placing  them,  in  this  respect,  on  the 
same  footing  with  choses  in  action  at  common  law:  See  Marsh. 
Ins.  800;  Oourdan  v.  Ins.  Co.  of  N.  A.,  8  Yeates,  327;  S.  0.,  1 
Binn.  830,  in  note;  Bousaet  v.  Same,  1  Id.  429;  DeUmy  v.  Siod- 
arty  1  T.  B.  22.    It  is  true  that  the  plaintiff  in  Bovssel  v.  Ins.  Co. 
ofN.  A. ,  appears  to  have  been  but  the  assignee  of  the  policy;  but 
no  exception  was  taken,  on  that  ground,  to  his  maintaining  the 
action.     The  court,  however,  expressly  recogniase  the  rule  of  the 
common  law  in  this  respect,  as  to  choses  in  action  being  ap- 
plicable to  policies  of  insurance;  for  the  late  Chief  Justice 
Tilghman,  in  delivering  his  opinion,  mentions  the  case  of  Chur^ 
don  V.  Ins.  Co.  ofN.  A.,  and  says:  "  The  charge  of  Chief  Justice 
Shippen,  delivered  with  the  approbation  of  all  the  judges,  es- 
tablished a  principle  decisive  of  the  question  now  before  us; 
that  is  to  say,  that  a  policy  of  insurance  was  to  be  considered  as 
other  choses  in  action,  which  are  not  assignable  by  the  common 
law,  but  only  in  equity;  and  consequently  the  assignee  takes  it 
liable  to  all  defalcations,  to  which  it  was  subject  before  the  as- 
signment.''   The  defendant  being  willing  there  that  the  plaintiff 
should  maintain  his  action  in  his  own  name,  subject  to  the  de- 
falcation claimed  by  the  defendant,  the  court  could  not,  with  any 
propriety,  have  turned  the  plaintiff  out  of  court,  because  he  had 
brought  the  action  in  his  own  name  instead  of  that  of  his  as- 
•ignor;  the  objection  being  purely  technical,  the  defendant  had 
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a  right  to  waive  it,  and  to  permit  the  plaintiff  to  tryit  upon  prin- 
ciples of  equity  and  according  to  its  intrinsic  merits. 

In  support  of  this  present  action,  the  case  of  TJie  Maryland 
Ins,  Co.  Y.  Oraham,  in  3  Har.  &  J.  62,  has  been  cited,  and  much 
lulled  upon.  It  is  clear,  however,  from  the  report  of  it,  that  the 
court  sustained  the  action  there,  upon  the  ground  that  the 
plaintiff  was  expressly  named  in  the  policy;  which  is  not  the 
case  here.  It  would,  therefore,  rather  seem  to  support  the  rule 
laid  down  above,  that  covenant  can  only  be  maintained  in  the 
name  of  a  party  to,  or  the  covenantee  named  in  the  deed,  or  his 
legal  representatives. 

It  may  be  admitted,  however,  that  where  a  broker  or  other 
person  causes  himself  to  be  insured  on  an  interest "  as  well  in  his 
own  name  (which  is  expressly  mentioned  therein),  as  in  the 
name  and  names  of  all  persons  whatsoever,  to  whom  the  same 
may  in  any  way  appertain,"  being  the  form  used  here,  and  con- 
sidered of  the  like  import,  with  a  shorter  form,  frequently  used 
in  this  county,  wherein  the  party  effecting  the  policy  is  insured 
for  ''himself  and  whom  it  may  concern,"  it  is  competent  for 
those  persons  to  whom  the  interest  insured  appertains,  though 
not  expressly  named  in  the  policy,  to  maintain  in  their  own 
names,  actions  of  assumpsit  to  obtain  an  indemnity  for  losses 
occasioned  by  means  of  the  perils  insured  against.  But  this  is  upon 
the  giound  that  not  only  the  consideration,  to  wit,  the  premium 
paid  for  the  insurance,  is  considered  as  having  moved  from  him, 
but  likewise  upon  that  of  his  being  the  party  actually  injured  by 
the  loss.  It  is  a  general  rule,  that  the  action  of  assumpsit  accrues 
to  the  person  from  whom  the  considojration  for  the  promise  pro- 
ceeded, and  who  will  be  the  party  injured  if  not  fulfilled;  and, 
therefore,  in  his  name  only  can  it  be  maintained:  See  Blymire  v, 
Boistle,  6  Watts,  182  [31  Am.  Dec.  458],  and  the  cases  referred  to 
by  Mr.  Justice  Sergeant,  in  delivering  the  opinion  of  the  court. 
But  in  regard  to  an  action  of  covenant  which  is  founded  upon  a 
deed,  the  moving  or  original  cause  for  executing  it  is  not  looked  to 
for  the  purpose  of  maintaining  the  action,  because  the  sealing  and 
delivering  the  deed  is  a  sufficient  consideration  for  that;  and 
renders  it  binding  upon  the  covenantor  to  the  c<5venantee  alone, 
though  the  consideration  which  actually  induced  the  malriTig  of 
the  covenant,  should  appear  in  the  deed  to  have  come  from  a 
third  person;  and  whether  the  covenant  or  obligation  created 
thereby  appears  to  be  for  the  benefit  of  the  covenantor  or  a 
third  person,  the  action  must  be  brought  in  the  name  of  the 
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coTenantee:  Shep.  Touch.  369;  Bro.  Obi.  72.  Joseph  Flem- 
xning^  being  the  only  covenantee  named  in  the  deed  hero,  we 
therefore  think  that  no  action  can  be  supported  upon  it  against 
the  defendants,  unless  it  be  brought  in  his  name. 

Now,  as  to  the  second  objection :  There  can  be  no  question 
here,  but  the  form  of  the  policj  is  sufficient  to  include  and  pro- 
tect the  interest  of  the  plaintiff,  provided  it  was  intended  to  be 
so  at  the  time  of  its  being  effected.  All  the  authorities  on  the 
subject  would  rather  go  to  show  that  the  intention  of  the  party 
effecting  the  insurance,  at  the  time  of  doing  so,  ought  to  lead  and 
govern  the  future  use  of  it;  and  that  no  one  can  by  any  subse- 
quent act,  entitle  himself  to  claim  the  benefit  of  it  without  show- 
ing that  his  interest  was  intended  to  be  embntced  by  it  when  it 
was  made.  The  case  of  Boduy  v.  Union  Ins.  Co.,  Cond.  Marsh. 
473,  was  decided  on  this  principle  as  it  appears  to  me.  There 
the  assured,  supposing  three  thousand  dollars  to  be  shipped  on 
his  account  in  the  West  Indies,  insured  that  sum  in  his  own 
name,  but  using  the  form  ''  and  for  whom  it  may  concern/'  and 
it  happening  that  only  the  sum  of  eleven  hundred  and  twenty- 
five  dollars  was  shipped  on  his  account,  another  person,  Boduy, 
having  money  on  board  the  vessel,  wished,  no  doubt,  by  the 
consent  of  the  person  in  whose  name  the  policy  was  made,  to 
recover  compensation  for  the  loss  of  his  specie  under  the  same 
policy;  but  Judge  Washington  ruled  that  he  had  no  claim,  as  he 
neither  procured  the  insurance  himself,  nor  authorized  it  to  be 
made;  and  it  appearing  not  to  have  been  intended  for  him. 
Mr.  Phillips,  in  his  treatise  and  collection  of  cases  on  this  sub- 
ject, lays  down  the  rule  in  these  words,  page  57 : "  In  many  pol- 
icies the  insured  is  so  described,  that  any  person  may  bo  com- 
prehended and  avail  himself  of  the  contract,  by  proving  hi.s 
interest  and  showing  that  the  policy  was  intended  for  hiui." 
And  again,  on  page  61,  after  giving  on  abstract  of  several  cases 
referred  to  by  him,  and  the  decisions  thereon,  where  the  form  of 
the  policies  was ''  for  whom  it  might  concern,"  or  in  terms  of  like 
import,  he  observes,  '*  from  these  cases  it  seems,  that  a  policy 
containing  this  general  description  may  inure  to  the  benefit  of 
the  person  effecting  it,  or  to  that  of  any  other  person  for  whom 
he  intends  it,  and  who  has  requested  him  to  effect  it,  or  adopts 
it  when  made.''  This  would  not  only  seem  to  be  the  fair  deduc- 
tion from  the  authorities  on  the  subject,  but  to  be  supported 
likewise  by  reason,  principles  of  sound  policy,  and  natural  jus- 
tice. For  if  no  evidence  were  required  to  be  given,  tending 
either  to  show  that  the  plaintiff  had,  previously  to  the  policy's 
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effected,  authorized  it,  or  that  it  iras  intended  for  him» 
and  he  permitted  to  recoTer  without  this,  by  merely  showing 
his  subsequent  adoption  of  it,  the  parfy  effecting  the  policy  and 
having  an  interest  on  board  of  the  yessel  which  he  intended  to 
protect  by  it,  after  receiving  what  he  had  at  stake,  in  safety,  might 
sell  and  transfer  his  policy  to  others,  whose  goods  on  board  of 
the  same  vessel  had  been  lost  by  the  perils  of  sea,  without  any 
policy  having  been  effected  for  the  purpose  of  covering  them; 
and  thus  expose  the  underwriters  to  a  risk  that  was  never  con- 
templated in  making  the  assurance.  The  injustice  arising  from 
the  operation  of  such  a  principle  is  manifest,  and  therefore 
ought  not  to  be  sanctioned.  It  tends  to  destroy  or  prevent  Uie 
equal  chance  of  gain  or  loss  to  the  parties,  which  is  regarded  in 
some  measure  as  requisite  to  sustain  the  validity  of  the  contract. 
Besides,  it  is  obvious  that  it  would  tend  to  promote  gambling 
policies,  which  are  deemed  void  by  the  law  of  this  state:  3  YeateB, 
461;'  and  to  render  them  valid  by  subsequent  events  and  the 
agreements  of  the  party  procuring  them,  with  third  persons, 
without,  or  even  against  the  consent  of  the  insurers.  For  a 
policy  effected  by  a  person  who  has  no  interest  whatever 
to  be  insured,  and  who  at  the  time  does  not  intend  it  for  the 
benefit  of  any  one  who  has,  is  literally,  as  it  would  seem  to  me, 
a  gambling  policy;  but  if  he  can,  by  selling  the  policy  to  the 
owner  of  property  on  board,  either  before  or  after  a  loss  of 
it  shall  have  happened,  thus  render  it  valid,  the  policy  of  the 
law,  which  denounces  gambling  policies,  will  be  at  least  partially 
defeated.  It  would  seem  not  to  be  requisite,  in  order  to  render 
an  insurance  available,  to  a  party  by  adoption,  that  he  should 
adopt  it  before  the  loss  shall  have  happened;  for  in  Hagedom  v. 
Oliverson,  2  Mau.  &  Sel.  486,  it  was  not  adopted  by  the  owner  of 
the  property  until  after  the  loss,  and  nearly  two  years  after  the 
date  of  the  policy;  which  is  expressly  stated  by  the  report  of  the 
case,  to  have  been  made,  and  at  the  time  of  doing  so,  was  in- 
tended for  his  benefit.  The  maxim,  quodprimum  estinteniione 
uUimum  est  in  opercUione,  may  be  regarded  as  being  applicable 
in  such  cases. 

The  question  then  arises  in  the  case  before  us,  was  there  any 
evidence  given  whatever,  from  which  the  juiy  could  fairly  have 
inferred  an  authority  from  De  Bolle  to  Flemming  to  effect  the 
assurance  ?  It  is  plain  there  was  none;  nor  did  I  understand  it 
to  be  insisted  on  by  the  counsel  for  the  plaintiff  on  the  aigu« 
ment  for  a  new  trial  that  there  was;  but  it  was  earnestly  con« 

1.  PHIdUe  T.  Au.  Op,  ff  N,  A, 
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tended  that  tLe  aamiianoe  of  such  a  box  of  jeweliyby  Flemmixig 
as  De  Belle  had  giTen  eyidenoe  of  his  haying  shipped  bj  the 
same  Tessel,  named  in  the  policj,  and  it  not  appearing  that  Flem- 
ming  himself  had  any  such  on  board,  it  was  sufficient  to  justifj 
the  juxy  in  concluding  thence,  that  the  insurance  was  intended 
Cor  De  BoUe;  and  consequently  it  ought  to  have  been  left  to  the 
juiy  to  be  decided  by  them,  as  a  question  of  fact.    But  in  the 
entire  absence  of  all  evidence,  showing  the  least  intercourse  be- 
tween DeBolleand  Flemming  in  regard  to  business  of  any  kind; 
or  that  the  latter  had  any  concern  with  shipping  the  jewelry,  or 
parchasing  it  as  the  agent  of  the  former,  or  showing  that  either 
at  the  time  of  or  before  effecting  the  assurance,  he  intended  to 
do  so  or  was  doing  it  for  De  BoUe,  it  would  be  a  condusion  too 
far-fetched,  and  such  as  the  law  ought  not  to  permit  a  jury  to 
make.    It  was  not  proved  to  have  been  attended  by  any  one  or 
more  circumstances  which  indicate  with  the  slightest  degree  of 
certainty,  that  it  was  intended  for  the  benefit  of  De  Bolle.    That 
this  box  of  jeweliy  was  intended  to  be  insured  is  not  even  proved 
with  any  d^;ree  of  certainty;  but  if  it  were,  still  I  should  doubt 
whether  that  would  be  sufficient  to  leave  the  question  of  fact, 
whether  it  was  intended  for  De  Bolle,  to  the  decision  of  the  jury; 
because  for  aught  that  appears  to  the  contraxy,  Flemming  may 
have  had  such  a  box  of  jewelry  himself  on  board  of  the  same 
vessel,  or  have  intended  an  assurance  upon  it,  without  having 
any  insurable  interest  in  it.    Eveiything  remains  in  perfect  ob- 
scurity as  to  this;  and  from  all  the  evidence  given,  it  is  utterly 
impossible  to  come  to  any  conclusion  in  regard  to  it,  other  than 
that  of  mere  conjecture  at  best.    It  has  been  said,  however,  and 
aigued  that  this  case  is  similar  to  the  case  of  Flemming/or  the 
use  of  Mircia  v.  The  Marine  Ins.  Co.  of  Philadelphia^  ante,  33, 
tried  before  myself  at  the  late  nisi  prius,  wherein  it  was  left  to 
the  juiy  to  be  determined  by  them  as  a  question  of  fact,  whether 
the  insurance  there  was  intended  for  Marcia  or  not.    Between 
the  two  cases,  however,  it  is  conceived  there  is  this  veiy  material 
difference.    In  the  case  of  Marcia  it  appeared  from  the  evidence, 
that  the  goods  alleged  to  have  been  insured,  and  so  proved  by 
the  evidence  given,  were  shipped  by  Flemming,  and  that  Marcia 
had  actually  purchased  them  previously  as  his  goods,  and  paid 
for  them;  from  which  it  might  be  inferred  that  Flemming  acted 
as  the  agent  of  Marcia  in  shipping  the  goods;  and  being  the 
agent  of  Marcia  for  that  purpose,  he  might  reasonably  be  in- 
tended to  have  made  the  assurance  for  the  benefit  of  Marcia, 
also  as  his  agent.    It  was  likewise  claimed,  that  one  witness. 
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produced  on  the  part  of  the  plaintiff,  testified  that  Flemming 
acted,  before  the  insurance,  generally  as  the  agent  of  Marcia  in 
the  city  of  Philadelphia.  Under  this  state  of  the  evidence,  it  was 
deemed  proper  to  leave  it  to  the  jury  to  say,  whether  the  assur- 
ance was  intended  by  Flemming,  when  he  made  it,  for  Marcia; 
and  if  so,  whether  the  latter,  if  the  jury  should  think  that  it  -was 
made  without  any  previous  authority  from  him,  subsequentlj 
approved  and  adopted  it;  and  as  it  was  for  his  benefit,  such  sub- 
sequent adoption  might  be  presumed,  the  suit  having  been 
brought  for  his  use  and  carried  down  to  trial  without  any  dis- 
sent on  his  part  to  it  ever  having  been  made  or  obtained. 

The  rule  for  a  new  trial  is  therefore  discharged;  and  judgment 
rendered  for  the  defendant  upon  the  verdict. 

Judgment  for  the  defendant. 


AcnoN  ON  Covenant  undeb  Sral  must  be  in  the  name  of  the  covenant- 
ees, though  it  may  be  for  the  use  of  others:  Ardeaco  Oil  Co,  y.  N,  A.  Mining 
and  Oil  Co,,  66  Pa.  St.  380,  citing  the  principal  case. 


Bellemibe  v.  The  Bank  of  the  United  States. 

[4  Whabtov.  105.] 

Bank  Intrusted  with  the  Apparent  Ownership  of  a  Note  for  Pur- 
poses OF  Collection,  stands  on  the  ordinary  footing  of  an  agent,  and  it 
not  liable  to  its  principal  if  it  acts  in  good  faith,  according  to  the  rega* 
lar  and  accustomed  course  of  business,  though  not  to  the  best  advantage. 

Bank  Exercises  Ordinary  Diligence,  when  it  employs  its  own  servant, 
with  the  usual  instructions. 

Bank  is  not  Answerable  for  the  Neglect  of  a  Notary  employed  by  it, 
in  the  usual  course  of  business,  for  the  purpose  of  presentation  and  no- 
tice, of  a  note  intrusted  to  it  for  collection. 

Agent  Acting  Gratuitously,  is  liable  for  nothing  less  than  gross  negligence. 

Notary  is  not  Bound  to  Know  the  Place  of  Residence  of  parties  on 
whom  he  is  to  call,  and  is  not  responsible  for  a  mistake  in  leaving  a  no- 
tice at  the  wrong  residence,  when  the  mistake  grows  out  of  misinforma- 
tion Mrith  respect  to  the  place  of  residence. 

Case  againBt  the  Bank  of  the  United  States.  Plaintiff  being 
the  holder  of  a  note  made  by  J.  N.  Goodrich,  payable  to  and 
indorsed  by  Jacob  Coats,  handed  it  to  Michael  Gouiran  and 
asked  him  to  deposit  it  in  the  bank  for  collection.  Mr.  Gouiran 
accordingly  deposited  it  with  defendant.  After  bank  hours,  on 
the  day  of  its  maturity,  it  was  handed  in  the  usual  manner  to 
the  bank  notary.  There  had  been  a  prior  note  made  by  and 
payable  to  the  same  party  as  the  present  note;  and  the  former 
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note  had  taken  the  same  course  as  the  present  one,  except  that 
Btlr.  Gouiran  had  deposited  it  mth  the  Bank  of  Pennsylvaniay 
and  not  ^th  the  defendant.  The  two  banks  employed  the  same 
notary.  The  clerk  of  this  official,  when  he  received  the  former 
note,  presented  it  at  the  maker's  store,  and  was  unable  to  find 
him.  He  then  called  at  Mr.  Gouiran's  store,  where  he  found 
Mrs.  Gouiran  in  attendance.  He  gave  her  the  notice  of  non- 
payment, and  inquired  for  the  address  of  Mr.  Coats.  He  was 
directed  to  a  store  which  belonged  to  a  Mr.  Coats,  who  was  the 
son  of  the  party  for  whom  the  notice  was  intended.  Mr. 
Gouiran,  on  returning,  was  informed  by  his  wife  of  what  had 
hapx)ened,  and  knew  the  address  given  by  her  was  not  correct. 
The  first  note  was  afterwards  taken  up,  and  the  present  note 
given  instead.  The  notary's  clerk,  acting  upon  the  information 
which  he  had  before  received,  left  the  notice  at  the  store  of  the 
son.  The  elder  Coats  avoided  his  liability  as  indorser  on 
the  ground  that  notice  of  dishonor  was  not  given  him;  the 
maker  proved  insolvent;  and  Mr.  Bellemire  brought  this  action 
against  the  bank  to  recover  damages  accruing  from  its  neglect 
to  have  notice  of  dishonor  properly  given.  Judgment  was  given 
for  the  defendants.  The  plaintiff  then  sued  out  this  writ  of 
error. 

Mr.  OUpin  and  Mr.  Sharsioood,  for  the  plaintiff. 

Mr,  FWier  and  Mr.  Cadwalader,  for  the  defendant 

By  Court,  Gibson,  C.  J.  It  has  been  ruled  by  this  court,  in 
conformity  to  precedents  cited  in  Tlie  Mechanics^  Bank  v.  Earp,^ 
that  a  bank  employed  to  transmit  for  collection,  is  bound  to 
concern  itself  with  the  act  of  transmission  alone;  and  that  its 
correspondent  becomes  the  agent  for  subsequent  measures.  It 
is  suggested,  however,  that  a  bank  which  has  undertaken  the 
whole  business  of  collection,  may  be  affected  by  other  consider- 
ations; but  though  it  be  the  holder  by  indorsement,  there  is 
nothing  peculiar  in  its  position.  It  is  invested  with  the  appar- 
ent ownership  only  to  authorize  it  to  present  for  payment;  and 
standing,  in  all  other  respects  on  the  ordinary  footing  of  an  agent, 
it  is  sufficient  to  exonerate  it  that  it  has  acted  in  good  faith  and, 
though  not  to  the  best  advantage,  according  to  the  regular  and 
accustomed  course  of  the  business.  Thus  in  Russel  v.  Hankey,  6 
T.  B.  12,  a  banker  who  had  given  up  bills  indorsed  to  him  for 
collection,  on  receiving  the  acceptor's  check,  which  was  subse- 
quently dishonored,  was  not  charged  with  negligence  because 

1.  A  Bswl^  38*. 
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the  tranaaction  was  not  an  tmosnal  one.  The  principle  ma 
carried  out  in  circmnstances  less  like  the  present,  in  SmUh  t. 
Cadogan,^  2  T.  B.  188;  FiU  y.  Talden,  2  Burr.  2061;  and  Mxyre 
y.  Mowrgue^  Cowp.  480.  Now  a  bank  is  compelled  by  the  in- 
corporeal nature  of  its  essence,  to  act  by  the  instnxmentaliiy  of 
agents;  and  when  it  employs  its  own  servant,  with  the  usual  in- 
structions, it  performs  its  implied  promise  to  use  ordinary  dili- 
gence. I  lay  the  servant's  official  character  out  of  the  case.  The 
bank  was  bound  to  commit  the  business  to  a  competent  hand; 
and  it  is  not  alleged  that  the  notary  was  not  such.  Had  the 
plaintiff  desired  to  have  the  services  of  a  special  agent,  it  would 
have  been  his  business  to  furnish  one.  Omitting  to  do  so,  he 
consented  to  let  the  matter  take  its  course;  and  the  bank  per- 
formed its  duty  by  committing  it  to  the  person  employed  in  its 
own  concerns.  Nor  do  I  agree  that  a  bank  is  answerable  for  the 
act  of  an  instrument,  which  is  not  a  part  of  its  organic  machinery, 
any  more  than  a  transmitting  bank  is  answerable  for  the  act  of  its 
correspondent.  Though  a  hired  agent  is  not  only  bound  to  a 
high  degree  of  diligence  in  his  own  person,  but,  as  was  held  in 
Lord  North's  case,  2  Dy.  161,  responsible  as  a  surety  for  those 
whom  he  chooses  to  employ;  the  agency  in  this  instance,  being 
purely  gratuitous,  is  subject  to  a  different  rule.  What  the  bank 
undertook  to  do,  was  to  put  the  note  into  the  ordinary  channel 
of  collection;  and  it  performed  its  undertaking  when,  for  the 
purposes  of  presentation  and  notice,  it  put  it  into  the  hands  of 
its  own  notary. 

Nor  does  Uiere  seem  to  have  been  any  default  even  in  him. 
Though  the  gratuitous  acceptance  of  an  agency  is  a  consideni- 
tion  for  an  implied  undertaking  against  misfeasance,  it  requires 
a  valuable  consideration  to  support  an  action  for  nonfeasance. 
It  appears,  however,  from  Elsey  v.  Oatewood,  6  T.  B.  148,'  that 
an  omission  to  finish  a  business  gratuitously  begun,  is  a  positiTe 
misfeasance:  still,  the  responsibility  of  an  unpaid  agent  is  so  &r 
inferior  in  degree,  that  he  is  not  bound  for  ordinary  skill,  nor 
liable  for  anything  less  than  gross  negligence.  Tlus  is  distinctly 
asserted  in  The  Charitable  Corporation  v.  Suiton,  2  Atk.  406,  and 
Coggs  T.  Bernard,  2  Ld.  Baym.  909,  but  more  emphatically  in 
ShieUs  V.  Blackbume,  1  H.  Bl.  161,  where  a  merchant  who  had 
entered,  for  exportation,  the  goods  of  his  correspondent  to- 
gether with  his  own,  but  both  parcels  by  a  wrong  denomination, 
was  not  held  liable  for  the  seizure  which  ensued,  because  he  had 
received  no  reward,  and  was  not  of  a  profession,  as  it  v^as  said, 
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implied  the  posseesion  of  peooliar  skill.  Bat  it  seems 
from  the  same  case,  that  thoiigh  actual  mistake  be  excosable,  it 
unll  be  treated  as  willfal  where  there  has  been  a  want  of  appli- 
cation of  skill  actually  or  presmnptiTely  possessed.  Were  the 
action  against  the  notary,  it  might  be  said  that  as  a  hired  serv- 
ant, he  was  bound  to  nse  the  utmost  diligence;  but  even  he 
would  be  excused  if  it  appeared  that,  in  the  absence  of  spedfio 
instructions,  he  had  pursued  the  usual  course.  Though  gener- 
ally, if  not  uniTersally  employed  on  such  occasions,  the  official 
cbaracter  of  a  notary  extends  only  to  the  protest,  and  not  to  tne 
hunting  up  of  the  parties.  Neither  he,  nor  the  bank,  is  bound 
to  know  any  one  in  the  transaction,  but  the  last  indorser.  He 
is  the  agent  of  the  creditor,  if  not  the  creditor  himself;  and  he 
is  the  person  to  answer  inquiries  as  weU  as  to  give  directions. 
'Sow  the  facts  here,  are,  that  the  notary's  clerk,  having  ineffectu- 
ally presented  the  precursor  of  the  present  note  for  payment, 
and  wishing  to  leam  the  place  of  the  first  indorser's  residence, 
called  to  inquire  about  it  at  the  store  of  the  last  indorser,  whose 
wife,  in  his  absence,  gave  a  wrong  direction,  in  pursuance  of 
which  the  notice  was  left  at  the  store  of  the  first  indorser's  son. 
Did  the  matter  rest  even  there,  no  one  would  be  answerable  for 
it:  the  husband,  however,  who  had  in  the  course  of  the  same 
evening,  been  informed  of  his  wife's  misdirection,  did  not 
think  proper  to  correct  it,  but  suffered  the  clerk,  who  relied  on 
the  accuracy  of  the  former  transaction  which  had  passed  without 
objection  or  dispute,  to  repeat  the  error  when  the  note  which  re- 
placed the  former  one,  and  which  i^  the  subject  of  the  present 
controversy,  came  to  be  protested.  Who  was  to  blame  for 
that?  Though  bound  to  know  the  residence  of  the  parties,  the 
depositor  and  apparent  owner  was  imable  or  indisposed  to  fur- 
nish the  proper  information;  and  his  own  misfeasance  was  con- 
sequently the  cause  of  the  loss.  A  notaiy,  though  bound  to 
possess  a  competent  share  of  skill,  is  not  bound  to  know  the 
residence  of  those  on  whom  he  is  to  call.  Directions  in  respect 
to  it,  ought  to  be  left  at  the  bank,  or,  at  the  very  least,  the 
depositing  indorser  ought  to  be,  at  all  times,  prepared  to  give 
full  and  precise  information  in  respect  to  it.  But  whatever 
might  be  the  remedy  against  the  notary,  it  is  clear  that  to  the 
bank  which  acted  gratuitously  and  according  to  the  usual  prao» 
tice,  there  is  no  recourse. 
Judgment  affirmed.  

KoTABT  Public  employed  to  present  a  note  and  give  notioe  of  dishonor  it 
not  required  to  hnnt  up  the  parties:  Bennett  v.  Twng^  18  Pa.  St.  263.    Notary 
Mm,  Dm.  Vox..  XXZm— 4 
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employed  in  each  caees  beoomee  the  agent  of  hia  employer.  His  responsibil- 
ity is  governed  by  the  law  of  principal  and  agent,  or  master  and  servant. 
He  is  not  required  to  do  more  than  is  costomary  for  other  notaries  to  do  nnder 
like  circamstances:  Parke  v.  i/oime,  6  W.  &  S.  608. 

A  Bank  is  Amswebablb  for  the  omissions  or  mistakes  of  a  notary  em- 
ployed by  it,  and  who  acts  as  its  agent:  Thompson  v.  Bajik  qfS,  Carolina,  30 
Am.  Dec.  354.    This  seems  not  in  harmony  with  the  principal  case.    In  fact 
there  is  an  irreconcilable  conflict  of  opinion  on  this  subject.    The  question 
does  not  depend  upon  the  peculiar  diaracter  of  the  office  of  notary  public. 
In  this  matter,  the  notary  is  a  mere  agent  of  the  bank  employing  him. 
When  a  note  is  indorsed  to  a  bank  for  ooUection  it  is  bound  to  proceed  with 
skill  and  diligence;  and  to  take  measures  to  collect  the  note,  or,  in  case  it  ia 
not  paid  at  maturity,  to  charge  the  indorsers  thereof.    In  taking  these 
measures  it  must  generally  employ  agents  to  act  for  it;  and  whether  the 
agent  be  a  notary  pubUo  or  some  other  person,  the  question  is  whether  the 
bank  is  answerable  for  any  negligence  on  the  part  of  the  agent  employed. 
The  principal  case  holds  that  if  the  bank  pursues  the  ordinary  course  of 
business,  and  employs  reputable  agents  at  the  place  where  the  service  is  re> 
quired,  ordinarily  deemed  competent  to  perform  work  of  like  character,  it  has 
done  all  that  can  be  expected,  and  is  not  annwerable  for  the  onussions  of  the 
agent  so  employed.    This  is  in  harmony  with  the  majority  of  the  deciaiona. 
The  question  will  be  considered  in  a  note  to  Allen  v.  IferchatUa*  Bank,  22 
Wend.  215;  S4  Am.  Deo. 


BuBB  V.  Sim  et  al. 

[4  wbabtoh,  160.] 

LiTB  IS  Pbbsxticid  to  have  Contikued  for  the  period  of  seven  years  after  a 
person  was  last  heard  from,  unless  he  is  shown  to  have  been  subjected  to- 
some  special  peril,  and  the  mere  fact  of  his  going  to  sea  will  not  justify  a 
presumption  of  his  death  at  any  time  less  than  seven  years  after  he  was. 
last  heard  from. 

Ejectmekt  by  Qeorge  and  Margaret  Sim,  Jean  Anderson,  and 
Peter  Nicholson  against  Postrema  Burr,  who  was  the  tenant  of 
J.  G.  Williams.  The  property  formerly  belonged  to  A.  0. 
Craig,  who  died  September  5,  1797,  unmarried,  and  without 
issue.  He  devised  the  property  to  Dr.  William  Currie.  Thia 
devise  was  construed  to  pass  a  life  estate  only.  The  devisee 
died  in  1828.  A.  C.  Craig  had  a  half  brother,  W.  J.  Currie, 
who  was  bom  about  1768.  He  grew  to  manhood,  and  sailed 
from  New  York  in  1791  or  1792,  or  perhaps  at  an  earlier  date. 
If  this  half  brother  survived  A.  C.  Craig  he  became  heir  to  the 
property.  Under  him  the  defendants  deraigned  title.  The 
judge  summed  up  the  evidence  and  adverted  to  a  will  made  in 
February,  1792,  in  which  the  testator  spoke  of  her  ^*  grandson 
William  Currie  who  is  gone  to  parts  beyond  the  eeas,"  and 
argued  therefrom  that  Wm.  J.  Currie  must  have  gone  to  sea  at 
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a  much  earlier  date  than  that  fixed  by  the  liying  "witnesfiies^  and 
then  said: ''  I  think  it  right  therefore  to  Embmit  to  you,  whethei 
you  are  not  justified  in  presuming  that  more  than  seven  years 
elapsed  after  he  went  away  and  was  last  heard  of,  before  the  fifth 
of  September,  1797.  If  so,  then  the  legal  presumption  comes 
in,  that  he  must  have  been  dead,  at  the  time  of  his  brother's 
death.  This  is  a  question  of  probability,  from  the  evidence, 
with  nothing  to  oppose  it,  but  the  recollections  of  Dr.  Currie, 
penned  more  than  tweniy  years  after  the  event,  and  the  loose 
testimony  of  Mrs.  Boss,  which  deserves  but  little  confidence.  If 
you  believe  that  he  went  away  before  the  fifth  of  September, 
1790,  and  has  not  been  heard  of  since  his  departure,  you  need 
not  trouble  yourselves  to  inquire  as  to  when  he  died.  But  if 
you  think  he  has  been  heard  of  since  that  time,  you  are  to  con- 
sider if  he  died  since,  and  when.  This  is  purely  a  question  of 
fact  for  the  jury-box.  For  although  the  law  presumes  the 
death  of  an  individual,  after  the  lapse  of  seven  years,  without 
being  heard  of,  yet  it  does  not  decide  that  he  necessarily  con- 
tinued to  live  throughout  the  entire  seven  years.  The  probabil- 
ity of  his  living  throughout  that  period,  or  dying  within  it,  is 
great  or  small,  according  to  circumstances."  The  judge  then 
referred  to  the  fact  that  W.  J.  Currie  certainly  went  to  sea,  and 
stated  that  the  jury  had  *'  the  right  to  take  into  consideration- 
all  the  hazards  of  the  sea,  of  whatever  nature  or  description,'^ 
and  *^  a  right  to  presume  his  death,  within  the  seven  years,"' 
from  the  circumstances  proved  in  the  case.  The  jury  found  for 
the  plaintiffs.    The  defendants  prosecuted  a  writ  of  error. 

T.  I.  Wharton  and  3fr,  Bawky  for  the  plaintiff  in  error. 

J.  M.  Read  and  Mr.  Bradford,  for  the  defendants  in  error. 

By  Ck>urt,  Gibson,  C.  J.  Not  only  convenience,  but  necessity, 
calls  for  a  definite  rule  to  produce  certainty  of  result  in  the  de- 
termination of  facts  which  must  be  passed  upon  without  proof; 
and  such  can  be  obtained  only  from  the  doctrine  of  presump- 
tions, which,  however  arbitrary,  is  indispensable,  and,  when 
founded  in  the  ordinary  course  of  events,  productive  of  results 
which  usually  accord  with  the  truth.  There  is  nothing  so  fre- 
quently imattended  with  the  ordinary  means  of  proof,  and  yet 
so  essential  to  the  determination  of  a  right,  as  the  time  of  an 
individual's  death.  The  common  law  soon  had  recourse  to  pre- 
Btunption  for  the  continuance  of  life,  by  casting  the  proof  of 
its  cessation  on  him  who  alleged  it;  yet  it  must  have  been  ob- 
vious that  a  counter  presumption  of  superior  power,  founded  in 
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cxperienoe  of  the  ordinaiy  duration  of  human  existence,  and 
leading  to  a  certain  conclusion  of  death,  might  be  raised  from 
lapse  of  time  alone.  The  latter,  however,  would  be  but  a  nat- 
ural presumption,  producing,  not  constructiye  belief,  but  actual 
conviction;  and  failing  to  apply  its  rule  to  cases  without  regard 
to  circumstances,  it  would  be  inadequate  to  the  necessities  of 
legal  adjudication.  Sensible  of  this,  the  English  judges  pro- 
vided for  these  necessities  by  limiting,  in  analogy  to  their  stat- 
utes concerning  leases  and  bigamy,  the  presumption  of  life  to 
the  period  of  seven  years.  These  statutes  are  not  in  force  here, 
nor  have  we  any  of  our  own  which  correspond  to  them:  conse- 
quently the  period  assumed  with  us,  must  be  an  arbitrary  one, 
just  as  is  the  period  for  the  2)resumption  of  payment,  which 
corresponds  with  the  English  statute  of  limitations,  to  bar  an 
entry,  instead  of  our  own.  The  period  assumed  by  the  English 
judges,  however,  is  a  reasonable  one,  and  we  have  been  cau- 
tiously, but  constantly,  approaching  it.  That  it  had  not  already 
been  arrived  at,  as  in  some  of  our  sister  states,  by  direct  decis- 
ion, is  to  be  ascribed  to  the  absence  of  a  case  which  required  it. 
Such  a  case  now  occurs;  and  the  principle  is  to  be  considered 
as  definitively  settled. 

But  the  presumption  of  death,  as  a  limitation  of  the  pre- 
sumption of  life,  must  be  taken  to  inm  exclusively  from  the 
iiermination  of  the  prescribed  period;  so  that  the  pci*sou  must  be 
f  token  to  have  then  been  dead,  and  not  before.     Imlocd  that  is  a 
■  necessary  conclusion  from  viewing  it,  not  merely  as  a  limita^ 
'^tion,  but  as  a  countervailing  presumption,  whicli,  as  it  does  not 
supplant  its  predecessor  before  the  end  of  tlie  period,  assumes 
no  more  than  that  the  individual  and  the  period  expired  to- 
igether;  and  the  predecessor  being  still  in  force  to  iiile  the  case 
in  respect  to  the  time  covered  by  it,  is  sufficient  to  sustain  an 
inference  of  intermediate  existence  throughout.     Thus  the  pre- 
sumption of  life  continues  till  it  is  displaced  by  a  more  potent 
one,  which,  however,  has  no  retroactive  force;  and  indeed  it 
would  be  of  little  use  if  it  had,  for  to  leave  the  time  of  the 
death  still  uncertain,  would  leave  a  i>erplexity  which  it  was  its 
X:)urpo8e  to  remove.     It  is  undoubtedly  true  that  additional  cir- 
cumstances of  i^obability  may  justify  a  presumption  that  the 
death  was  still  sooner;  but  these,  whei-e  they  operate,  introduce 
«  distinct  and  dissimilar  principle.    What  seems  to  me  to  be  a 
palpable  error  of  Chief  Justice  Denmau,  in  Knighi  v.  Nepcan^ 
on  the  authority  of  which  the  present  case  was  ruled  below,  ia 
the  view  he  took  of  the  presumption  of  death  from  the  efflux  of 
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a  definite  period,  as  being,  in  some  measure,  a  natoral  one,  oper* 
ating  within  the  period  and  in  proportion  to  its  tendency  to 
produce  actoal  belief,  and  not  merely  as  an  artificial  one  tend- 
ing to  the  legal  conclusion  of  a  fact  without  the  period,  which 
independently  of  circumstances,  a  jury  is  bound  to  draw. 

A  similar  want  of  attention  to  its  class,  produces  those  loose 
and  indeterminate  dicta  in  regard  to  the  presumption  of  pay- 
ment from  lax>se  of  time,  which  were  noticed  ia  Henderson  y. 
Levm,  9  Serg.  &  B.  384  [11  Am.  Dec.  733].  It  certainly  has 
not  been  expressly  decided  that  the  person  must  be  taken  ta 
have  lived  throughout  the  period;  but  that  <;onclusion  inerita* 
Uy  foUows  from  the  legal  presumption  of  life,  which  though 
prospectively  rebutted  at  a  particular  period,  is  sufficient  to  sus- 
tain the  allegation  of  existence  during  the  time  it  lasted.  On 
the  other  hand,  there  is  no  precedent  to  the  contrary;  for  the 
presumption  in  WaJtson  t.  Kingy  which  grew  out  of  the  probable 
fate  of  a  missing  ship,  rested  on  circumstances  very  different 
from  those  which  are  usually  connected  with  the  probable  fate 
of  an  absent  individual.  In  the  case  at  bar,  therefore,  we  must 
say  there  was  an  error  in  leaving  the  jury  to  presume  the  death 
to  have  been  at  an  intermediate  period,  unless  we  discover  in  the 
case  at  least  a  spark  of  evidence  that  the  individual  was,  at  some 
particular  date,  in  contact  with  a  specific  peril  as  a  circimistance 
to  quicken  the  operation  of  time.  The  circumstance  relied  on, 
is  the  departure  of  the  individual  by  sea;  but  the  perils  of  the 
sea  are  general,  not  specific;  and  they  are  not  present  but  con- 
tingent. They  are  such  as  may  or  may  not  occur;  but  to  accel- 
erate the  presumption  from  time,  or  more  properly  to  turn  it 
from  an  artificial  into  a  natural  one,  it  is  necessary  to  bring  the 
person  within  the  range  of  a  particular  and  an  immediate  dan- 
ger— ^not  such  as  is  contingentiy  incident,  in  some  degree,  to 
eveiy  mode  of  conveyance.  A  natural  presumption  arises  only 
from  a  violent  probability,  because  it  is  a  conclusion  drawn  by 
experience  from  the  usual  current  of  things;  but  no  violent 
probability  of  death  arises  from  a  peril,  which,  though  possible, 
is  remote.  All  the  examples  put  by  the  judge  himself,  are  those 
of  special  perils  which  bear  directly  on  the  person  with  greater 
or  less  probability  of  its  destruction  in  proportion  to  their 
urgency;  and  such  was  the  nature  of  the  probability  in  Waison 
V.  King,  Now  there  is  no  mode  of  conveyance  which  has  not  its 
perils;  and  if  the  mere  departure  of  a  person  not  heard  of  dur- 
ing the  period  of  legal  presumption,  were  enough  to  warrant  a 
natural  presumption  of  his  death  within  a  more  contracted  one. 
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the  l^gal  presumption,  stripped  of  its  deficiency  to  dispose  of  the 
uncertainty  it  was  introduced  to  remedy,  would  be  deprived  of 
the  greater  part  of  its  yalue.  We  are  of  Dpinion,  therefore,  that 
though  the  exceptions  to  other  parts  of  tie  charge  are  not  legiti* 
mate  subjects  of  rerision  here,  the  direction  that  there  was  evi* 
dence  from  which  the  juiy  might  infer  the  death  to  have  been  at 
a  time  short  of  the  period  of  legal  presumption,  was  erroneous. 
Judgment  Teversed,  and  a  venire  de  novo  awarded. 

Pbxsumftion  or  Death  arises  when  party  has  not  been  heard  {rom  for 
more  than  seven  yean:  Holnua  v.  Johnson^  42  Pa.  St.  164;  Henheff  ▼.  Shenk^ 
68  Id.  386;  UKXkr  v.  Bealu.  8  Am.  Deo.  658  and  note. 


Hand  v.  Baynes. 

[4  Wbabtoh,  904.] 

BiOKiFT  FOB  Goods  "for  Baltimobb  via  Ohesapbake  and  Delawabb  Ga- 
v AL,  *'  shows  a  oontract  to  carry  the  goods  through  that  canal  to  Baltimore. 

Dbtiation  from  a  Prescribed  Bouts  is  not  Justified  by  any  ordinary  or 
temporary  obstruction.  On  discovering  temporary  obstructions  to  his 
voyage,  the  master  should  not  take  a  route  different  from  the  one  agreed 
upon,  but  should  await  their  removal,  or  notify  the  shipper  of  the  imprac- 
ticability of  proceeding. 

Contract  to  Carry  Goods  is  not  Dissolved  by  the  existence  of  temporary 
obstructions  to  the  prosecution  of  the  voyage. 

Dangers  of  Navigation  do  not  include  dangers  arising  from  a  canal's  be 
coming  impassable. 

Alteration  in  a  Votaob  whereby  the  vessel  proceeded  by  sea,  instead  of 
through  a  canal,  renders  the  carrier  responsible  for  the  loss  of  the  prop- 
erty, although  the  canal  was  temporarily  obstructed. 

Ck>N8i0N0R  MAY  MAINTAIN  AN  ACTION  agaiust  a  carrier  for  the  loss  of  goods, 
notwithstanding  the  bill  of  lading  provided  for  their  delivery  to  a 
specified  consignee  or  his  assigns,  there  being  nothing  to  show  that  the 
consignee  had  any  title  to  or  interest  in  the  property. 

Measure  of  Damages  in  an  action  against  a  carrier  for  goods  lost  at  sea,  is 
the  value  of  the  goods. 

Case  by  Baynes  againBt  Hand  to  recover  for  hides  shipped  on 
the  Neptune.    The  receipt  given  for  the  goods  was  as  follows: 

/  "  Philadelphia,  January  14,  1836. 

^  j  Beceived  on  board  Hand's  line  for  Baltimore,  via  Chesa" 
I  I  peake  and  Delaware  Canal,  from  J.  Baynes,  one  hundred 
§*  I  slaughter  hides,  on  deck,  which  I  promise  to  deliver  to 
<  Joseph  Davenport,  at  Baltimore,  the  dangers  of  the  naviga- 
tion, fire,  leakage,  and  breakage  excepted,  he  or  they  paying 
freight  eight  dollars,  and  porterage  one  dollar  and  fifty  cents. 

H.  Haio), 
»er  H.  H.  ELDBmos.*' 


J 
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The  plaintiff  proved  that  he  bought  the  hides  in  question,  and 
paid  three  hundred  and  forfy-nine  dollars  and  fif ty-seren  cents 
for  them;   that  the  Neptune,  on  March  26,  1836,  sailed  from 
Philadelphia;  that  on  the  twenty-seventh  she  arrived  at  the 
mouth  of  the  canal,  and,  on  seeking  to  go  through  the  canal, 
was  inf  Q]  med  that  the  locks  were  not  in  condition  to  permit  such 
passage;  that  she  kept  down  the  Delaware  bay  to  Morris  river, 
where  she  remained  two  days;  that  she  then  went  down  the  bay 
to  the  breakwater,  and  remained  till  April  3,  when  she  put  to 
sea,  and,  with  all  the  property  on  board,  was  lost  on  Matcha- 
pnngo  shoals  on  the  next  day.     On  the  part  of  the  defendant  it 
was  shown  that  the  Neptune,  from  January  until  the  twenty- 
fdxth  of  March,  was  prevented  from  sailing  by  ice;  that  on  reach- 
ing the  canal,  the  vessel  was  denied  admission  on  account  of 
the  locks,  and  was  informed  that  admission  would  not  be  per- 
mitted for  a  month;  and  that  the  Neptune  was  a  good  tight  vessel, 
well  fitted  for  sea  in  summer  or  winter.     The  jury  was  in- 
structed to  find  for  the  plaintiff.    The  defendant  tendered  and 
had  allowed  a  bill  of  exceptions  and  prosecuted  a  writ  of  error 
to  this  court. 

F  W,  Hubbdl  and  J.  8.  Smilh,  for  the  plaintiff  in  error. 

Mr.  Orahamy  contra. 

By  Court,  Booebs,  J.  This  was  an  action  to  recover  the  value 
of  one  hundred  slaughter  hides,  shipped  on  board  the  sloop 
Neptune,  for  Baltimore,  via  the  Chesapeake  and  Delaware  canal. 
The  suit  is  foimded  on  a  receipt  in  the  following  words: 

*•  Philadelphia,  January  14, 1836. 
**  Beceived  on  board  Hand's  line  for  Baltimore,  via  Chesapeake 
and  Delaware  canal,  from  J.  Baynes,  one  hundred  slaughter 
hides,  on  deck,  which  I  promise  to  deliver  to  Joseph  Davenport, 
at  Baltimore,  the  dangers  of  the  navigation,  fire,  leakage,  and 
^  breakage  excepted,  he  or  they  paying  freight  eight  dolhurs,  and 
porterage  one  dollar  and  fifty  cents.  H.  Hand, 

**p€r  H.  H.  Eldridoe." 

This  is  a  contract  to  carry  the  goods  to  the  place  of  destina- 
tion in  a  prescribed  route.  This  construction  of  the  contract, 
although  not  conceded  to  be  correct,  has  been  faintiy  denied. 
It  can  not  be  pretended,  that  if  a  loss  arises  in  an  attempt  to 
convey  the  goods  by  sea  round  Cape  Charles,  the  owners  would 
not  be  liable  for  the  loss  unless  they  could  show  that  the  devia- 
tion arose  from  necessity.  And  yet  the  carriage  by  sea  would 
be  optional  with  the  carrier,  unless  the  route  through  thi^  canal 


56  Hand  v.  Batnes.  [P 


is  parcel  of  the  contract.  There  is  no  mistaking  the  intention 
of  the  parties  to  the  contract.  It  is  well  known  to  shippers,  thai 
the  navigation  is  less  dangerous  bj  the  canal,  than  hy  the  out- 
ward passage.  The  risk  is  so  much  diminished,  that  it  super- 
sedes, in  a  great  measure,  the  necessity  of  insurance  on  the 
goods,  which  no  prudent  person  would  omit,  if  he  should  ship 
goods  in  the  inclement  season  of  the  year,  to  be  conyeyed  round 
the  coast  to  the  place  of  destination.  And  that  there  was  a  dif- 
ference in  the  risk,  was  the  impression  of  the  owners  of  the  ves* 
sel;  for  the  advertisement  of  the  twenty-fifth  of  March,  presup- 
poses the  assent  of  the  shippers  to  the  alteration  of  the  route, 
and  the  transfer  of  the  goods  to  a  vessel  of  a  different  description. 

But  it  is  said,  that  although  the  contract  was  to  cany  the 
goods  by  the  way  of  the  Chesapeake  and  Delaware  canal,  yet  the 
deviation  from  the  prescribed  route  arose  from  necessity.  The 
evidence  does  not  show  with  precision,  the  nature  of  the  obstruo- 
tionis  which  prevented  the  passage  of  the  vessel  through  the 
canal,  but  it  sufficiently  appears,  that  they  were  of  the  ordinaiy 
kind,  and  of  a  temporary  nature.  When  the  master  discovered 
the  impediments  to  the  prosecution  of  the  voyage,  through  the 
route  called  for  in  the  contract,  his  duty  was  plain;  he  had  one 
of  two  courses  to  pursue:  to  remain  in  a  place  of  safety  at  the 
mouth  of  the  canal,  or  in  some  convenient  and  safe  place  in  the 
neighborhood,  until  the  obstructions  were  removed;  or  he  should 
have  returned  and  informed  the  owners  and  shippers  of  the  im- 
practicabiliiy  of  proceeding  through  the  canal.  The  legal  effect 
of  the  contract,  is  an  engagement  to  deliver  the  goods  at  Balti- 
more, in  a  reasonable  time;  and  what  would  be  a  reasonable  time 
must  be  determined  under  all  the  circumstances,  with  a  view  to 
the  condition  of  the  canal,  the  season  of  the  year,  the  state  of 
the  weather,  and  such  other  matters  as  might  enter  into  the 
question.  If  either  of  thesi^  courses  had  been  pursued,  and  the 
shipper  had  brought  suit  for  a  breach  of  the  implied  contract  to 
deliver  the  goods  in  a  reasonable  time,  the  condition  of  the  canal* 
at  the  time,  would  have  entered  materially  into  the  question. 
But  notwithstanding  this,  the  case  of  Hadley  v.  Clarke^  8  T.  B. 
259,  shows  that  a  temporary  obstruction  only  suspends,  but  does 
not  dissolve  the  contract. 

These  principles  apply  to  an  implied  contract;  but  suppose 
the  contract  to  be  express,  as  to  deliver  the  goods  in  a  prescribed 
time;  would  any  temporary  obstruction,  or  the  impossibility  of 
complying  with  the  engagement  arising  from  the  condition  of 
the  locks  on  tlie  canal,  or  any  other  cause,  be  a  defense  to  a  iiuit 
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for  foiliire  to  perform  the  contract?    It  is  yery  dea^  that  it 
would  not.    When  the  law  creates  a  duty  to  charge,  and  the 
party  is  disabled  to  perform  it,  without  any  default  in  him,  and 
hath  no  remedy  over,  then  the  law  will  excuse  him;  but  when  the 
party  1^  his  own  contract  creates  a  duty  or  charge  upon  himself, 
he  is  bound  to  make  it  good,  if  he  may,  notwithstanding  any  ac- 
cident by  inevitable  necessity,  because  he  might  have  provided 
against  it  by  his  contract.     This  distinction  is  founded  in  reason 
and  authority :  Aleyn,  27 ;  Hadley  v.  Glarkey  8  T.  B.  269;  The  Com- 
pany of  Proprietors  of  the  Brecknock  and  Ahergaveny  Canal  Nav- 
igaiUm  v.  PrUchard  etal.,  6  Id.  760.     But  it  has  been  urged, 
that  vaiying  from  the  usual  course  of  a  voyage,  in  the  case  of  an 
insurance,  or  any  extraordinary  delay,  may  be  justified  by  ne- 
cessity; that  the  master  is  the  common  agent  of  the  concerned, 
and  that  it  is  his  duty  to  manage  their  interests  according  to  his 
best  judgment;  and  that  when  he  acts  with  good  faith,  and  ac- 
cording to  his  best  judgment,  all  parties,  instirers  as  well  as 
others,  are  bound  by  his  acts.    And  this  is  correct,  when  applied 
to  implied  covenants;  but  when  the  covenant  is  express,  it  must 
be  strictly  complied  with.     Thus,  in  addition  to  the  authorities 
above  cited,  there  are  others,  as  between  insurers  and  insured. 
Thus  in  Shubrick  v.  Salmon,  3  Burr.  1637,  Lord  Mansfield  says 
the  distinction  between  implied  covenants,  by  operation  of  law, 
and  express  covenants,  is  that  express  covenants  are  taken  more 
strictly.     De  Hahn  v.  Hartley,  1 T.  B.  343,  is  to  the  same  point. 
It  was  an  action  upon  promises,  brought  by  an  underwriter  to 
recover  back  the  amount  of  a  loss  which  he  had  paid  upon  a 
policy  of  insurance.    It  was  held,  that  whatever  is  written  on 
the  margin  of  a  policy,  is  a  warranty,  and  must  be  literally  com- 
plied with.    It  has  also  been  ruled,  that  if  a  ship  warranted  to 
sail  on  or  before  a  particular  day,  be  prevented  from  sailing  on 
the  day  by  an  embargo,  the  warranty  is  not  complied  with: 
Bom  V.  Whilmjore,^  2  Cowp.  784;  Paxson  v.   Watson*  2  Cowp. 
786.     The  court  are  further  of  the  opinion,  that  the  clause  in  the 
receipt,  "  the  dangers  of  the  navigation,"  does  not  apply  to  dan- 
gers caused  by  the  canal's  being,  by  inevitable  accident,  rendered 
impassable.    Occasional  interruptions  of  tiade,  arising  from 
breaches  in  canals,  or  other  accidents,  are  inconveniences,  but 
in  no  sense  can  they  be  considered  as  dangers  of  the  navigation, 
coming  within  the  exception.    The  contract  excepts  the  dangers 
by  the  navigation  on  the  route  of  the  canal,  and  when  there  may 
be  such  a  danger  as  is  provided  for,  it  will  be  time  enough  to 

1.  Hor«T.  Wkitman,  3.  Powtonv.  Wataon, 
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decide  when  it  arises.  Bj  an  alteration  of  the  YOjage  the  ship- 
per  was  exposed  to  risks  which  he  would  not  hare  Yolontarily  en- 
countered. The  Toyage  by  sea  requires  Tessels  of  a  different 
description,  differently  found,  and  differently  manned;  and  al- 
though the  shipper  may  have  been  willing  to  encounter  the  peril, 
in  a  vessel  adapted  to  the  trade,  it  does  not  follow  that  he  would 
risk  his  property  in  a  vessel  whose  ordinary  route  was  through 
the  canal.  He  should  not  be  exx>osed  to  the  increased  risk  witii- 
out  his  consent,  and  without  the  opportunity  of  effecting  an  in- 
surance on  his  property. 

But  it  is  said  that  the  court  took  the  facts  from  the  jury.  It 
appears  from  the  record,  that  after  the  testimony  was  closed,  the 
counsel  for  the  plaintiff  insisted,  that  the  plaintiff  was  in  law 
entitled  to  recoTer,  and  the  counsel  for  the  defendant  insisted, 
that  in  law  the  plaintiff  was  not  entitled  to  recover,  and  both 
parties  requested  the  court  so  to  charge  the  jury.  Both  parties 
agreed  to,  or  at  least,  did  not  dissent  fi-om,  the  course  pursued 
by  the  judge,  who  directed  the  jury  to  find  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  coiui;  on  all  the  points  of  law  in  the 
case,  or  upon  the  facts  given  in  evidence.  On  the  argument 
they  have  had  the  full  benefit  of  all  the  facts  and  the  inferences 
which  the  jury  might  draw  from  them,  and  we  do  not  conceive, 
that  the  justice  of  the  case  requires,  that  the  cause  should  bci 
remanded  on  that  ground. 

But  can  the  consignor  sustain  the  suit?  UMa  exception,  after 
a  full  trial  on  the  merits,  is  not  entitled  to  much  favor;  and  we 
might  be  excused  from  noticing  it  altogether,  as  the  exception 
does  not  appear  as  one  of  the  errors  assigned.  The  plaintiff  in 
error  relies  on  Oriffith  v.  Ingledew,  6  Serg.  &  B.  429  [9  Am.  Dec. 
444].  There  A.  of  Liverpool  shipped  goods  which  by  the  bill 
of  lading  were  to  be  delivered  to  B.  or  his  assignees  in  Philadel- 
phia; the  goods  belonged  to  A.,  and  the  freight  was  payable  in 
Liverpool;  and  it  was  held,  that  the  bill  of  lading  vested  the 
property  in  the  consignee,  who  might  maintain  an  action  in  his 
own  name,  against  the  shipowner,  for  the  negligent  carriage  of 
the  goods.  That  suit  was  decided  on  the  ground  that  the  bill 
of  lading  vested  the  legal  property  in  the  consignee,  and  that  for 
the  purpose  of  deciding  the  legal  property,  the  court  would  look 
to  the  face  of  the  bill  of  lading.  But  this  is  not  a  bill  of  lad- 
ing but  a  contract  between  the  consignor  and  the  carrier,  and 
in  actions  against  common  carriers,  the  general  principle  is  that 
the  right  of  action  is  attached  to  the  property.  There  is  noth- 
ing to  show  that  Davenport  is  the  owner  of  the  goods,  but  it  was 
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in  proof  that  Bajnes  was  the  owner.     The  reoeipt  oontainB  a 
contract  with  Bajnes,  to  deliver  the  goods  to  Davenport,  but 
whether  as  agent  or  vendee,  does  not  appear.    Baynes  wonld  be 
liable  to  payment  of  freight  as  is  held  in  Barker  v.  Havens^  17 
Johns.  234  [8  Am.  Dec.  393];  Shepherd  v.  De  Bamales,  13  East, 
565.     The  case  of  Davis  and  Jordan  v.  James,  5  Burr.  2680,  is 
very  like  the  present.    That  was  an  action  against  a  common 
carrier  for  not  delivering  goods  sent  by  him.    The  only  ques- 
tion was,  in  whose  name  the  action  ought  to  have  been  brought. 
It  was  held,  that  the  action  well  lies  against  the  carrier  in  the 
name  of  the  consignor.      And  in  Moore  et  cU.   v.    WUson^  1 
T.  B.  659,  it  is  held,  that  in  an  action  by  the  consignor  of 
goods,  against  a  carrier,  for  non-delivery,  where  the  plaintiff 
averred  that  the  defendant  undertook  to  deliver,  etc.,  in  con- 
sideration of  the  hire  to  be  paid  by  the  plaintiff*,  proof  that  the 
hire  was  to  be  paid  by  the  consignee,  was  held  to  be  no  variance, 
the  consignor  being  in  law  liable.    Buller,  before  whom  the 
cause  was  tried,  nonsuited  the  plaintiff;  but  on  considering  the 
question,  foimd  he  was  mistaken  in  point  of  law;  for  that,  what- 
ever might  be  the  contract  between  the  vendor  and  vendee,  the 
agreement  for  the  carriage  was  between  the  carrier  and  the 
vendor,  the  latter  of  whom  was  by  law  liable.    And  the  other 
two  judges  being  of  the  same  opinion,  the  rule  was  made 
absolute.    See  also  Vale  v.  Boyle,  Cowp.  294,  to  the  same  point. 
The  case  of  Davis  v.  Ped,^  8  T.  B.  330,  was  decided  on  the 
principle  that  the  consignee  was  the  owner  of  the  goods,  and  in 
such  a  case,  the  action  can  only  be  brought  by  the  consignee, 
unless  there  is  some  special  agreement  between  the  consignor 
and  the  carrier.    But  in  cases  where  the  right  of  property  is  not 
divested,  the  consignor  can  maintain  a  suit,  for  he  is  the  person 
who  has  sustained  the  loss,  if  any,  by  the  negligence  of  the 
carrier;  and  whoever  has  sustained  the  loss  is  the  proper  party 
to  call  for  compensation,  from  the  -pexBon  by  whom  he  has  been 
injured. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  judgment; 
and  that  the  proper  measure  of  damages  is  the  value  of  the 
goods. 
Judgment  affirmed.  

The  principal  case  is  oited  in  Atwood  v.  Reliance  Traniportation  Co,,  9 
Watts,  89,  to  show  that  "it  is  an  implied  but  cardinal  condition  of  marine 
insurance,  that  no  risk  be  introduced  bnt  precisely  that  which  insurer  eon- 
tcmplated;  and  that  it  has  a  place  in  contracts  of  inland  navigation.'* 

1.  Dmrnrnr.  Peek. 
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Tub  Dxvxation  of  a  Vsssel  from  her  route  may  e^itail  importuit  coiis» 
qnenoes  npon  her  owner.  In  the  ahsenoe  of  any  express  stipulation  apon  tha 
subject,  there  is  an  implied  contract  between  the  shipper  and  the  shipowner 
to  *'  navigate  the  ship  to  her  destined  port  in  the  usual  way,  without  any  un- 
necessary delay  or  deviation.  And  if  there  be  a  failure  in  any  of  these  par- 
ticulars, and  the  goods  are  thereby  injured  or  lessened  in  value  to  their  owner, 
the  shipowner  is  responsible,  and  the  ship  itself  is  subjected  to  the  lien  of 
the  shipper  of  the  goods,  in  order  that  he  may  enforce  his  rights,  or  obtain 
iudemnity  for  a  violation  of  them:"  1  Pars.  Ship,  and  Ad.  171.  Indeed,  in 
the  case  of  a  deviation,  it  is  not  essential  to  show  that  the  loss  occurred  in 
oonaequenoe  of  it.  In  consequence  of  the  deviation  the  ship  and  her  owners 
become  insurers,  and  are  answerable  for  a  subsequent  loss  oocurring  from 
perils  of  the  seas:  Davis  v.  Oarrett,  6  Bing.  716;  Freeman  v.  Taylor,  8  Id.  124; 
Parker  v.  James,  4  Camp.  112;  Crosby  v,  F^tchj  31  Am.  Deo.  745;  12  Conn. 
410;  Bond  v.  The  Cora,  2  Pet.  Ad.  373;  WcUsh  v.  Homer,  10  Mo.  6;  Powers 
v.  Davenport,  7  Blackf.  407.  The  insurers  are  discharged  by  the  deviation: 
Hood  V.  Nesbit,  I  Am.  Dec.  265.  A  deviation  is  not  justified  by  mere  ap- 
prehension of  danger,  not  founded  upon  reasonable  evidence,  as  where  the 
master  acts  upon  a  rumor  that  the  port  of  destination  had  fallen  into  the 
hands  of  an  enemy:  Riggin  v.  Patapsco  Ins.  Co,,  16  Id.  302.  Remaining  in 
port  six  months  after  the  date  of  the  policy,  was  held  not  to  be  a  deviation: 
Earl  v.  Shaw,  1  Id.  117.  Not  touching  at  a  port  where  a  vessel  has  the 
privilege  of  calling,  is  not  a  deviation;  this  privilege  is  not  reserved  for  tiie 
benefit  of  the  insurers:  Cross  v.  ShvUiffe,  Id.  645.  A  deviation  is  justified 
when  the  master  varies  from  the  route  intended  because  of  the  receipt  of  in- 
formation that  the  privateers  of  an  enemy  were  cruising  along  that  route,  and 
his  deviation  is  further  controlled  by  the  intention  of  availing  himself  of  the 
protection  of  a  friendly  fleet:  Pati-ickv.  Ludlow,  2  Id.  130;  Heade  v.  Comm*l 
Ins.  Co,,  3  Id.  495. 

What  is  a  Deviation,  is  a  question  of  law,  when  the  facts  are  conceded: 
Biggm  v.  Patapsco  Ins,  Co,,  16  Am.  Dec.  302;  CroOfy  v.  Uteh,  31  Id.  745.  The 
last  named  case  is  very  like  the  principal  one.  The  usual  route  of  the  vessel 
was  through  Long  Island  sound;  but  the  master,  owing  to  the  obstruction  of 
the  sound  by  ice,  went  on  the  south  side  of  the  island.  This  was  held  to  bs 
a  deviation,  and  to  be  incapable  of  justification  by  showing  a  usage  of 
sels  to  make  a  similar  deviation  under  like  circumstances. 


Walkeb  v.  Geisse  et  al. 

[4  Whabtoh,  253.] 

A  Cbeck  on  a  Bank  is  as  Transferable  as  a  bill  of  exchange,  but  is  not 
deemed  due  until  payment  is  demanded. 

Taking  a  Check  after  its  Date,  can  not,  as  a  matter  of  law,  be  deemed 
taking  it  at  the  transferee's  peril,  but  it  is  a  circumstance  to  be  consid- 
ered in  deciding  whether  the  check  was  received  inder  ctrcttmstauoes 
which  ought  to  have  excited  suspicion. 

A  Postdated  Check  may  be  transferred  before  the  day  it  bears  date,  with 
like  effect  as  if  transferred  on  the  day  of  its  date. 

Check  Giyen  in  Payment  of  an  Antecedent  Debt  is  not,  on  that  aoonoa^ 
subject  to  the  same  defenses  existing  against  the  vendors. 
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Casb  by  Gteorge  W.  and  Lewis  Oeisse  against  Henry  M.  Walker^ 
on  a  check  dated  April  6, 1837,  on  the  Farmers'  and  Mechanics' 
bank,  drawn  by  Walker  in  favor  of  B.  and  J.  Phillips  or  order, 
and  by  the  latter  indorsed  to  plaintiffs,  and  on  another  check 
between  the  same  parties,  on  the  same  bank,  dated  March  27, 
1837,  not  indorsed.    The  defendant  filed  an  affidavit  of  defense, 
in  which  he  stated  that  the  checks  sued  upon  were  given  by  him 
on  March  7,  1837,  as  payment  for  a  bill  of  exchange  on  Messrs. 
Tiazardifl  of  Xiondon;  that  bdfore  these  checks  became  due,  the 
payees,  Messrs.  Phillips,  failed;  that  Messrs.  Phillips  have  in- 
formed defendant  that  they  passed  the  checks  to  plaintiffs  for  an 
antecedent  debt.    The  affidavit  also  stated  &cts  showing  that 
the  bill  on  the  Messrs.  Lazardis  had  been  protested  for  non- 
^Mxeptance,  and  that  the  consideration  of  the  checks  sued  upon 
had  wholly  failed;  that  the  plaintiffs  received  the  checks  post- 
dated, and  out  of  the  ordinary  course  of  trade.    This  affidavit 
was  held  to  present  no  defense,  and  judgment  was  accordingly 
entered  for  want  of  a  sufficient  affidavit  of  defense.    The  defend- 
ant sued  out  a  writ  of  error. 

Mr.  Holy,  for  the  plaintiff  in  error. 

J.  B.  IngersoUy  for  the  defendants  in  error. 

By  Court,  Kemivedt,  J.    The  defendant  below,  in  a  suit  like 
the  present,  is  bound  by  the  act  of  assembly  passed  in  this  be- 
half, in  order  to  prevent  a  judgment  being  obtained  against  him 
by  the  plaintiff  for  the  amount  of  his  claim,  to  state  in  his  affida- 
davit  or  affirmation  of  a  defense,  if  he  makes  and  files  one,  nofc 
merely  that  he  has  or  believes  that  he  has  a  just  defense,  but  he 
must  also  state  the  grounds  and  nature  of  it,  so  that  the  court 
may  be  enabled  to  judge  how  far  it  will  avail  against  the  plaint- 
iff's demand,  if  established  by  due  proof.     The  plaintiff  in  error 
being  the  defendant  below,  his  counsel  here,  far  the  purpose  of 
overcoming  the  objection  which  he  saw  would  be  made  to  the 
sufficiency  of  the  defense  set  up  by  his  client,  against  the  de- 
mand of  the  plaintiffs  below,  who  claimed  to  i  ecover  the  amount 
of  two  checks,  which  they  allege  came  into  tkeir  hands  bona 
Jide,  in  the  ordinary  course  of  business,  for  a  valuable  considera- 
tion, after  they  had  been  drawn  by  the  defendant  below,  upon 
the  Farmers'  and  Mechanics'  bank  of  Philadelphia,  payable  to  K. 
and  J.  Phillips,  or  order,  and  by  him  delivered  to  them,  con- 
tended: 1.  That  the  checks  were  not  transferable  instruments 
according  to  the  law  merchant;  and,  2.  That  if  they  were,  the 
U>e  plaintiA  below  received  them  for  an  antecedent  debt,  owing 
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to  them  by  the  payees;  which  was  not  such  a  consideration 
would  entitle  them  to  be  placed  on  any  better  footing  than  the 
payees;  so  that  in  either  case,  the  failure  of  the  consideration  for 
which  the  checks  were  given,  would  be  as  available  against  tha 
plaintiffs  below  as  the  payees. 

As  to  the  first  position  of  the  counsel  for  the  plaintiff  in  error, 
though  it  may  have  been  thought,  at  one  time,  that  a  check  or 
draft  on  a  banker  or  a  bank  in  England,  was  not  transferable  be- 
yond the  bills  of  mortality:  Orant  v.  VaugJumy  3  Burr.  1517; 
Chit,  on  Bills,  546;  yet  it  has  been  well  settled  since,  that  they 
are  as  much  so  as  bills  of  exchange;  strictly  speaking,  however, 
they  are  not  considered  due  until  payment  is  demanded;  and  in 
this  respect  they  are  somewhat  different  from  bills  of  exchange 
or  promissory  notes  payable  on  a  particular  day:  Per  Lord  Ken- 
yon,  in  Boehm  v.  Stirling,  7  T.  E.  430;  Chit,  on  Bills,  546. 
Hence  the  mere  circumstance  of  a  person  receiving  a  check  a  few 
days  after  its  date,  does  not  necessarily,  as  in  the  case  of  an  over- 
due bill,  subject  him  to  the  objections  which  would  have  affected 
it  in  the  hands  of  the  person  to  whom  it  was  delivered  by  the 
drawer:  Rothschild  v.  Comey,  9  Bam.  &  Cress.  388;  S.  C,  Dan. 
&  LI.  325.  Lord  Tenterden,  in  this  last  case,  said:  *'  It  can  not 
be  laid  down  as  a  matter  of  law  that  a  party  taking  a  check  after 
any  fixed  time  from  its  date,  does  so  at  his  peril;  and  therefore 
the  mere  fact  of  a  party  taking  them  six  days  after  they  bore 
date,  from  a  person  who  had  not  given  value  for  them,  would  not 
necessarily  invalidate  his  title.  It  is,  indeed,  a  circumstance  to 
be  taken  into  consideration  by  a  jury,  in  determining  whether  the 
party  took  the  checks  under  circumstances  which  ought  to  have 
excited  the  suspicion  of  a  prudent  man:"  Chit,  on  Bills,  247, 
248,  546. 

But  it  is  said,  that  the  checks  in  question  were  received  by  the 
plaintiffs  below  before  the  days  of  their  respective  dates  had' 
arrived,  and  therefore,  even  if  it  should  be  held  that  they  were 
transferable,  at  any  time,  they  could  not  have  been  considered 
BO  before  the  days  of  their  respective  dates  came  around. 

The  affidavit  of  defense,  however,  does  not  state  the  fact  of 
the  plaintiffs  receiving  the  checks  to  have  been  so,  but  merely 
that  the  payees  informed  the  defendant,  that  they  had  parted 
with  the  checks  to  the  plaintiffs  before  the  day  on  which  either 
bears  date.  The  mere  declaration,  however,  of  the  payees,  that 
the  fact  was  so,  is  no  evidence  that  it  is  so,  nor  can  it  be  re- 
ceived as  such.  But  admitting  the  fact  to  be  so,  still  the  result 
contended  for  by  the  counsel  for  the  plaintiff  in  error  will  not 


Dec.  1838.]  Walker  u  Geisse.  63 

• 

follow.    There  is  no  reason  for  permitting  the  drawer  of  the 
checks  to  make  such  an  objection  to  the  transferability  of  them. 
They  were  not  postdated  with  any  such  -view,  as  between  the 
parties,  but  to  prevent  their  being  presented  for  payment  before 
that  day  should  come  around  on  which  each  is  dated;  so  that 
the  drawer  might  in  the  mean  time  make  it  more  convenient  for 
himself  to  have  funds  placed  in  the  bank  to  meet  the  payment 
of  them  when  presented.     This  question  was  decided  in  Pass- 
more  V.  Norihy  13  East,  516,  in  regard  to  a  bill  of  exchange,  be- 
tween which  and  a  check  there  is  no  difiEerence  in  this  respect. 
The  suit  there  was  brought  by  the  indorsee  of  the  bill  against  the 
drawer  of  it;  who  drew  it  on  the  foiui;h  of  May,  1810,  dating  it 
on  the  eleventh  of  the  same  month:  on  the  fifth,  the  next  day 
after  it  was  drawn  and  delivered  to  the  payee,  the  latter  passed 
it  to  the  plaintiff  for  a  valuaUe  consideration,  and  afterwards 
died  on  the  same  day.    It  appeared  that  the  bill  was  drawn  for 
seventy  pounds  more  than  the  amount  owing  by  the  drawer  to 
the  payee.     The  drawer,  therefore,  the  payee  being  dead  without 
leaving  funds  in  his  hands  of  sufficient  amount  to  meet  the  bill, 
advised  the  drawee  before  the  date  of  the  bill  came  around,  not 
to  accept  or  pay  it:  accordingly,  when  it  was  presented  for  that 
purpose  he  refused;  whereupon  the  indorsee  sued  the  drawer; 
and  it  was  held  that  he  was  entitied  to  recover  the  whole  amount 
of  the  bill,  notwithstanding  the  objections  that  it  was  taken  by 
the  plaintiff  before  the  day  of  its  date  had  arrived,  and  the  want 
of  sufficient  funds  belonging  to  the  payee,  in  the  hands  of  the 
drawer,  to  discharge  the  whole  amount  of  it. 

Then,  as  to  the  fact  of  the  checks  in  question  having  been  re- 
ceived by  the  plaintiffs  below  for  an  antecedent  debt,  owing  to 
them  by  B.  and  J.  Phillips,  the  payees,  the  affidavit  of  defense 
does  not  contain  the  assertion  that  the  fact  is,  or  that  the  de- 
fendant below  believes  it  to  be  so.  And  this  of  itself  is  a  suffi- 
cient answer.  The  defendant  below  only  alleges  in  his  affidavit 
that  R.  and  J.  Phillips  told  him  so;  and  he  concludes  his  affi- 
davit by  saying,  ''the  dex>onent  believes  that  he  can  establish 
the  material  allegations  above  contained,  upon  the  trial  of  this 
cause."  Now,  suppose  he  can  establish  that  B.  and  J.  Phillips 
told  him  so;  he  would  not  be  permitted  to  make  such  proof, 
because  it  would  be  no  evidence  of  the  fact  against  the  plaintiffs 
below,  that  they  received  the  checks  upon  any  such  considera- 
tion. Neither  can  it  be  considered  one  of  the  ''  material  allega- 
tions'' which  the  defendant  speaks  of  in  the  conclusion  of  his 
affidavit;  for  it  is  wholly  immaterial,  and  therefore  would  not 
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haye  been  eyen  provable  on  the  issue,  in  case  one  had  been 
joined.  But  if  the  fact  were  so,  that  the  plaintiffs  below  re- 
ceived the  checks  from  B.  and  J.  Phillips,  in  payment  and  dis- 
charge of  an  antecedent-  debt,  as  the  language  of  the  affidavit 
would  rather  seem  to  import,  though  as  to  that  it  may  be  thought 
by  some  doubtful,  which  would  render  it  deficient,  it  would  be 
a  sufficient  consideration  to  entitle  the  plaintiffs  below  to  recover 
the  amount  of  the  checks.  If,  however,  the  checks  were  only 
taken  by  the  plaintiffs  as  a  collateral  security  for  the  payment 
of  an  antecedent  debt,  it  will  be  otherwise;  because  it  could  not 
be  said  that  they  had  parted  with  anything,  or  surrendered  any 
right  in  consideration  of  their  having  received  the  checks.  This, 
however,  is  not  the  allegation  contained  in  the  affidavit  of  de- 
fense. The  defense  therefore  set  out  m  the  affidavit  by  the  de- 
fendant below,  had  it  been  established,  would  not  have  availed 
him  anything.  The  judgment  is  therefore  affirmed. 
Judgment  affirmed.  

Onb  is  not  a  Holdbb  fob  Value,  who  took  the  paper  as  ooUatenl  ae- 
sarity  for  an  antecedent  debt:  Jackson  y.  Pohch,  2  Milea,  364;  KiripaiHek 
7.  Muirhead,  16  Pa.  St.  123;  Lard  v.  Ocean  Bank,  20  Id.  386;  Baylor  v.  Com- 
monweaUh,  40  Id.  44;  Garrard  v.  P'tUahurg  di  O.  R.  H,  Co.,  29  Id.  160,  all 
citing  the  principal  case.  According  to  the  principal  case,  as  well  as  the  an- 
thoritiea  cited  above,  the  result  must  be  different  if  the  check  be  taken  not 
as  collateral  security  for,  but  in  payment  of,  an  antecedent  debt.  In  many 
of  the  states  the  consideration  of  prior  indebtedness  is  not  deemed  sufficient 
to  entitle  one  to  protection  as  a  bona  fide  purchaser  for  value,  while  in  others 
the  rule  is  the  other  way.  The  notes  and  authorities  in  this  series  on  the 
subject  may  be  found  by  consulting  Loehwood  v.  Bates,  12  Am.  Dec  121  and 
note;  Coddington  v.  Bay,  11  Id.  342;  Boot  v.  Frencli,  28  Id.  482  and  note; 
Dichereon  v.  TUlingfuut,  25  Id.  528  and  note;  Bay  v.  Coddington,  9  Id.  272 
and  note. 
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[4  Whabxon,  801.] 

Gbnebal  Average. — Voluntary  stranding  to  save  ship  and  cargo,  where  tfao 
ship  is  afterwards  secured  and  performs  her  voyage,  entitles  to  genenl 
average;  and,  in  this  state,  there  is  a  right  to  general  average,  if  the 
cargo  is  saved,  though  the  vessel  be  lost. 

Idem.— The  Cost  of  Mbasubbs  fob  the  Preservation  of  Vessel  Aoa- 
DENTALLY  STRANDED,  SO  far  as  they  serve  to  avert  the  danger  which, 
threatens  the  whole  concern,  will  be  regarded  as  general  average. 

Idem. — Charges  of  Heaving  a  Vessel  off  without  discharging  her,  and 
charges  incurred  and  damages  suffered  to  goods  from  unloading  a  stranded 
vessel  are  general  average,  if  they  be  incurred  for  the  purpose  of  saving 
the  veasel,  and  are  suocessf  uL 
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Gun»AL  Ateraos  Includeh  Salvagb  and  Expense  of  Liortbre  m  which 
goods  were  transported  from  a  stranded  Tesael,  and  thereby  rescued  from 
loes. 

OmirEBAL  AvRRAOB. — Specie  Cabbzsd  vbom  a  Stranded,  Ice-bound  Ves- 
sel over  the  ioe  to  the  shore,  and  thence  by  land  to  its  place  of  destina- 
tioDy  is  sabject  to  general  average,  and  must  contribute  to  all  the  ez- 
penaea  of  saving  the  ship  and  cargo,  whether  incurred  before  or  after  the 
landing  of  the  specie* 

Assumpsit    by   Bevan,  HumphieySy  Lefever,  and  Vandyke 
against  the  president,  directors,  and  company  of  the  bank  of  the 
United  States.     Plaintiff  owned  the  Edward  Bonaffe,  a  ship,  on 
which  defendants  shipped  ninety  thousand  dollars  in  specie  from 
New  Orleans  to  Philadelphia.    During  the  voyage  the  vessel  be- 
came stranded  and  ice-bound,  and  in  such  peril  that  the  cargo  had 
to  be  remoYed.     The  specie  was  put  on  ice-sleds  December  16, 
1831,  and  at  once  sent  on  shore,  whence  it  was  forwarded  to  its 
place  of  destination,  and  received  by  defendants  on  the  ensuing 
day.    They  paid  the  freight  of  two  hundred  and  twenty-five 
dollars.     The  balance  of  the  cargo  was  discharged  into  lighters 
and  subsequently  re-shipped,  and  with  the  vessel  reached  Phila- 
delphia in  about  eight  weeks.     After  the  specie  was  sent  on 
shore  a  large  expense  was  incurred  in  saving  the  vessel  and  the 
balance  of  the  cargo.    The  amount  now  sued  for  is  one  thousand 
one  hundred  and  seventy-eight  dollars  and  seventy-five  cents 
and  interest.    The  question  of  difference  between  the  parties  is 
with  reference  to  the  liability  of  the  specie  to  contribute  to 
charges  incurred  after  its  landing.    The  jury,  under  instruc- 
tions of  the  coiui;,  found  for  plaintifib.    Defendants  mo^^ed  for 
anew 


Oadwalader  and  HubbeU,  for  the  motion. 

J.  B,  IngemoUj  contra. 

By  Coiui;,  "EjosnxKDY,  J.  No  question  was  made  on  the  trial  of 
the  cause  that  the  stranding  of  the  vessel  did  not  place  her  and 
the  cargo  on  board  in  danger  of  being  lost  unless  speedy  meas- 
ures were  taken  for  her  preservation.  This  being  the  case,  and 
the  measures  resorted  to  for  the  purpose  of  averting  the  danger 
which  threatened  the  whole  concern,  having  proved  effectual  in 
saving  both,  the  vessel  and  cargo  became,  as  it  would  seem,  the 
subject  of  general  average;  so  that  the  expenses  thereby  incurred 
in  preserving  the  ship  and  cargo  must  be  borne  proportionally 
by  all  interested  therein.  It  seems  to  be  generally,  if  not  uni- 
versally received  as  law  by  all  commercial  nations,  that  a  volun- 
tary stranding  to  save  the  ship  and  cargo,  where  the  ship  is 
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afterwards  secured  and  performs  her  voyage,  entitles  to  general 
average:  Jacobsen  Sea  Laws,  Frik's  translation,  848;  Bynk 
Ques.  Priv.  Juris.,  sec.  4,  c.  24,  p.  424;  Voet,  b.  14,  tit.  2,  sec.  5; 
2  Magens,  200,  201;  Broadhursi  v.  Gohimh,  Ins,  Co.,^  9  Johns. 
14;  Benecke  on  Ins.  219.  Mr.  Stevens,  although  he  admits  this 
to  be  so,  in  his  treatise  on  average,  c.  4,  art.  2,  yet  pronounces 
it  unreasonable  and  unfounded;  and  assigns  his  reason  for  think- 
ing so.  Mr.  Benecke,  however,  who  has  examined  the  subject 
with  great  care,  as  well  as  judgment,  disagrees  with  Mr.  Stevens; 
and  has  proved  very  clearly,  I  think,  that  wherever  the  vessel 
and  cargo  are  in  a  perilous,  but  not  a  desperate  situation,  and 
the  measure  of  running  her  ashore  has  been  deliberately  adopted 
as  best  calculated  to  save  the  ship  and  cargo,  in  such  case  the 
damage  sustained,  according  to  fundamental  principles,  consti- 
tutes a  claim  for  restitution:  See  Benecke  on  Average,  219,  ef^ 
aeq;  also  Broadhurst  v.  Columb,  Ins.  Co,*  9  Johns.  14.  Mr.  Jus- 
tice Story,  likewise,  in  his  note  to  Abbott  on  Shipping,  349, 
says :  "  Indeed,  no  doubt  seems  to  be  entertained,  that  where  the 
ship,  after  such  voluntary  stranding,  is  got  off,  and  performs 
her  voyage,  the  damage  is  a  general  average.  The  point  of  diffi- 
culty has  been,  whether,  if  she  is  totally  lost  by  such  voluntary 
stranding,  and  the  cargo  is  saved  thereby,  the  contribution  is 
due. 

In  Coze  V.  ReiUy,  3  Wash.  0.  0.  298,  where  the  ship  was 
wholly  lost,  but  the  cargo  saved,  Mr.  Justice  Washington,  after 
an  examination  of  the  principal  authorities,  foreign  and  do- 
mestic, came  to  the  conclusion,  that  contribution  was  due.  And 
such  is  the  rule,  clearly  contained  in  the  Prussian  ordinance  of 
Konigsburg,  2  Magens,  200,  201.  It  was  decided,  however^ 
otherwise  by  the  supreme  court  of  New  York  in  Broadhurst  v. 
Columb.  Ins.  Co.,  9  Johns.  9.'  But  our  own  supreme  court,  in 
the  case  of  Oray  v.  Wain,  2  Serg.  &  B.  229  [7  Am.  Dec.  642], 
has  since,  after  a  very  full  discussion  of  the  question,  sustained 
the  doctrine  of  Mr.  Justice  Washington.  So,  though  the 
damage  immediately  occasioned  to  the  vessel  or  cargo  by  an  ac- 
cidental stranding,  be  considered  particular  average,  yet,  as  in 
most  instances  such  vessel  is  in  danger  of  being  lost,  unless 
speedy  and  proper  measures  be  used  for  her  preservation,  there- 
fore the  cost  and  expense  of  such  measures,  so  far  as  they 
serve  to  avert  the  danger  which  threatened  the  whole  concern, 
will  be  regarded  as  general  average:  Benecke,  215.  Mr.  Ben- 
ecke, in  his  work  on  insurance,  page  215,  in  speaking  of  acci« 

I.  BradkMnt  ▼.  Cclmmb.  Int.  Co.  2.  Bradhunt  t.  Cotumb.  iiu.  C#. 
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dental  Btranding,  says:  "The  charges  of  heaving  a  yessel  off» 
without  discharging  her,  are  general  average,  since  they  are  in- 
curred for  the  benefit  of  all  concerned;  and  so  is  jettison,  resorted 
to  for  lightening  and  floating  the  vessel.  Charges  and  damages  oc- 
casioned by  unloading  a  stranded  vessel,  are  general  average,  if 
the  discharge  ^was  for  the  purpose  of  getting  the  vessel  afloat,  and 
that  object  be  accomplished. "    And  in  a  preceding  page,  200,  he 
lays  it  down,  that  '*  when  a  part  of  the  cargo  is  shipped  over 
into  lighters,  or  the  long-boat,  in  order  to  extricate  the  ship  and 
cargo  from  a  perilous  situation,  as,  for  instance,  to  seta  stranded 
vessel  afloat,  or  to  lighten  a  leaky  one  and  bring  her  into  the 
harbor,  the  charges  of  such  a  measure,  as  weU  as  the  damage 
sustained  by  the  goods  in  consequence  of  it,  undoubtedly  belong 
to  general  average.    It  would  be  extremely  preposterous  to  ex- 
clude the  loss  of  goods  in  lighters,  under  a  pretense  that  they 
were   not  intentionally  sacrificed.     They  were  exposed  inten* 
tionally  to  an  extraordinary  danger  for  the  benefit  of  the  whole> 
and  this  is  a  sufficient  title  to  compensation;  for  to  expose  an* 
other's  property,  or  to  destroy  it,  without  compensation,  would 
be  equally  unjust.     The  Boman  law  directs,  in  such  cases,  that 
''  the  goods  put  into  the  smaller  vessel,  if  they  miscarry,  shall  be 
considered  as  if  cast  overboard."  In  conformity  to  this  doctrine^ 
it  was  ruled  by  the  supreme  court  of  the  state  of  New  York,  in 
Heyligerv.  The  New  York  Firemen's  Im,  Co.j  11  Johns.  85,  where 
the  vessel  was  stranded  near  her  port  of  delivery,  in  a  very  perilous 
situation,  and  her  cargo  transported  thither  in  lighters,  and  thua 
saved,  that  the  salvage  and  the  expense  of  the  lighters,  etc. ,  were 
general  average.    Also  in  the  case  of  The  Bedford  Com.  Ins.  Co. 
V.  Parker^  2  Pick.  1,  where  the  ship  was  accidentally  stranded, 
within  some  nine  miles  of  her  port  of  destination,  and  by  labor 
and  expenses  was  set  afloat  again,  and  completed  the  voyage,  the 
supreme  judicial  court  of  Massachusetts  held  that  the  whole  ex- 
penses constituted  a  general  average.    Chief  Justice  Parker,  in 
delivering  the  opinion  of  the  court,  page  8,  says:  ''  The  general 
principle,  and  a  very  just  one,  is,  that  when  a  vessel  shall  be  ac- 
cidentally stranded,  the  expense  of  getting  her  off,  so  that  she 
may  proceed  on  her  voyage,  shall  be  borne  proportionally  to 
its  value  by  everything  on  board,  as  well  as  by  the  vessel."  See 
Ph.  Ins.  363,  sec.  12,  and  also  under  the  head  of  general  average, 
page  338. 

These  principles  seem  to  have  been  conceded  gener- 
ally by  the  counsel  for  the  defendants,  but  then  the  extent 
of  the   defendants'   liability  under  them,  as  claimed  by  the 
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plaintifb,  is  denied;  and  on  this  point  the  parties  are  at  yari* 
anoe.  The  expenses  incurred  with  a  Tiew  to  extricate  the  ves- 
sel and  cargo  from  the  impending  danger  down  to  the  time  that 
ihe  specie  on  board,  belonging  to  the  defendants,  was  actoallj 
delivered  to  them,  they  admit  their  liability  to  pay  their  propor- 
tionable part  thereof;  and  have,  I  believe,  paid  to  that  amount 
long  since  without  objection;  but,  as  to  all  subsequent  charges, 
they  allege  that  they  are  and  ought  not  to  be  made  liable. 

The  counsel  for  the  defendants  allege,  that  when  they  re- 
ceived the  specie,  which  was  the  only  part  of  the  cargo  to  which 
they  had  any  claim,  it  could  not  be  said,  that  after  that,  they 
had  either  actually  or  constructively  anything  belonging  to  them 
on  board  of  the  vessel,  or  in  the  charge  of  the  owners  of  her; 
and  having  nothing  on  board,  nor  anything  in  the  charge  of  the 
owners  of  the  vessel,  the  expenses  incurred  subsequently  could 
not  be  claimed  to  have  been  laid  out  on  their  account,  or  for 
their  benefit,  in  any  way  whatever;  and  consequently  it  being 
utterly  impossible  tiiat  they  could  derive  any  benefit  from  such 
expenditures,  it  would  be  unreasonable  and  unjust  to  make  them 
liable  to  contribution  for  any  part  of  them.     They  maintain  that 
all  connection  between  them  and  the  vessel,  and  the  residue  of 
the  cargo,  or  concern  with  either,  ceased  immediately  upon  the 
actual  receipt  by  them  of  the  specie.   In  support  of  this  principle, 
thus  advanced  on  the  part  of  the  defendants,  the  case  of  Sheppard 
V.  Wrighi,  Show.  P.  C.  18,  has  been  cited.    There  the  ship  being 
laden  with  silk  and  oils,  on  her  return  home,  was  chased  into 
Malaga  mole,  by  one  of  the  Toulon  fleet,  which  being  in  sight 
three  or  four  days,  then  stood  in  for  that  port,  as  if  they  de- 
signed to  attack  the  fort,  whereupon  the  factor  of  the  owners  of 
the  vessel  sent  the  master  a  lighter  to  save  what  he  could  of  the 
ship's  cargo;  and  because  the  silks  were  of  the  greatest  value, 
they  were  put  on  board  of  the  lighter  with  a  small  portion  of  the 
oil  first  and  carried  to  the  shore.    At  night,  however,  the  French 
left  the  port,  when  the  master  ceased  to  land  any  more  of  ihe 
cargo.    About  six  days  afterwards,  the  French  fleet  appeared 
again  before  Malaga;  when,  notwithstanding  every  possible  ex- 
ertion was  made  that  could  be,  to  prevent  the  French  from 
getting  the  ship  and  remaining  part  of  the  cargo,  they  took  both 
away.     The  silks  were  afterwards  put  on  board  of  another  ves- 
sel and  delivered  to  the  respondents  at  London,  who  paid  the 
freight  for  them.    The  appellants,  being  the  complainants  and 
the  owners  of  the  ship  find  oil,  brought  their  bill  against  the  re- 
spondents, who  were  the  owners  of  the  silks,  to  have  contribn- 
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ticn  for  their  loss;  but  the  court  of  chanceiy  made  a  decree  dis- 
missing the  billy  which  was  affirmed  upon  appeal  by  the  house 
of  lords.  The  decree  may  be  correct,  because  it  is  perfectly 
dear  that  the  safety  or  the  preservation  of  the  silks  was  not 
owing  to  the  loss  of  the  ship  and  the  oil,  or  of  either:  Ab.  Sh., 
tit.  Greneral  Average,  346.  Nor  is  that  part  of  the  cargo,  which 
is  shipped  into  a  lighter  for  the  common  benefit  of  all  concerned, 
and  arrives  safely,  liable  in  any  case  to  make  contribution,  where 
the  yeesel  miscarries;  because  the  lighters  and  goods  on  board 
of  them  do  not  owe  their  preservation  to  the  loss  of  the  princi- 
pal vessel:  Benecke  on  Ins.,  tit.  Average,  212.  But  in  the  case 
under  consideration,  the  principal  vessel  and  the  residue  of  her 
cargo,  left  on  board  at  the  time  the  specie  of  the  defendants  was 
taken  from  her  and  put  into  sledges  on  the  ice,  were  brought 
subsequently  into  port  by  the  extraordinary  exertions  of  the 
master.  All  then  being  saved  by  means  of  these  exertions, 
which  were  used  for  the  speedy  preservation  of  the  vessel  and 
cargo,  wben  stranded  and  in  danger  of  being  lost,  would  seem 
to  bring  this  case  vdthin  the  principle  laid  down  by  the  author- 
ities mentioned  above  which  would  entitle  the  plaintiffs  to  con« 
tribution. 

The  ground  of  objection  presented  by  the  defendants'  coun*- 
sel  to  the  plaintiff's  claim,  is  not  only  plausible,  but  on  first 
view  would  seem  to  have  great  force  in  it.  In  order,  however, 
to  test  it  thoroughly,  it  would  be  proper  to  see  what  the  prac- 
tical operation  of  the  principle  contained  in  it  would  lead  to;. 
because  if  it  should  be  found  to  operate  unequally  upon  ship- 
per8»  whose  rights  and  claims  are  in  every  respect  similar  and 
equal,  and  should  at  the  same  time  put  it  in  the  power  of  the 
master  of  the  vessel  to  throw  the  greatest  proportion  of  the  ex- 
pense, incurred  by  the  measures  taken  to  save  the  vessel  and 
cargo,  upon  whomsoever  of  the  shippers  he  pleased,  it  would 
be  inexpedient  and  unjust  to  adopt  a  principle  of  such  tendency. 
Suppose,  then,  for  example,  that  a  vessel,  with  a  cargo  of  the 
same  kind  of  goods  throughout  on  board,  belonging  to  twenty 
different  owners,  each  owning  an  equal  quantity,  is  run  on  shore 
within  eight  or  nine  miles  of  the  port  of  destination,  for  the 
purpose  of  saving  her  and  her  cargo  from  an  impending  danger, 
when  it  becomes  requisite  to  unlade  the  vessel,  and  to  convey 
the  cargo  thence  by  wagons  to  the  place  of  delivery,  in  doing 
of  which  two  months  are  consumed,  it  is  obvious,  that  accord- 
ing to  the  principle  contended  for  on  behalf  of  the  defendants, 
the  owner  whose  goods  are  first  taken  out  of  the  vessel  and  con- 
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▼eyed  immediately  to  him,  will  have  comparativelj  but  litUe  of 
the  whole  expense  to  pay,  whereas,  he  who  refeeives  his  goodfl 
last,  will  haye  perhaps  more  than  twenty  times  as  much  to  pay 
as  the  first.     The  charges  being  made  general  average  as  to  the 
first  who  receiyes  his  goods,  down  to  the  time  of  their  being  de- 
livered to  him,  the  last  has  to  pay  one  twentieth  part  of  theae 
chazges,  and  upon  the  same  principle,  one  nineteenth  of  the  ex- 
penses attending  the  saying  and  deliyery  of  the  goods  to  the 
second,  and  so  on  till  his  own  turn  comes,  when  he  has  to  pay 
all  the  expenses  of  saving  his  own  portion  of  the  cargo.     If 
this  would  be  the  natural  operation  of  the  role  contended  for 
by  the  defendants,  and  that  it  would  be  in  some  cases  which 
may  arise,  I  think,  is  perfectly  clear,  it  would  work  great  in- 
justice; because  it  would  subject  those,  whose  goods  are  saved 
and  deliyered  last,  to  the  payment  of  a  portion  of  the  expenses 
incurred  in  saying  those  of  the  first,  without  requiring  the  first 
to  pay  any  part  of  the  expenses  incurred  in  saying  the  goods  of 
the  last,  but  leaying  them  to  pay  the  whole  of  it  themselves. 
Thus,  we  see,  that  the  rule  would  operate  partially  and  un- 
equally, without  imposing  the  obligation  of  reciprocity,  which 
seems  to  be  at  the  yery  foundation  of  general  average.     To  save 
the  vessel  and  cargo,  upon  such  occasions,  from  the  danger  or 
peril  with  which  they  are  threatened,  frequently  requires  a  se 
ries  of  acts  to  be  performed,  which  may  require  weeks,  or  eyen 
months,  in  order  to  effect  eyeiything  growing  out  of  the  danger 
'which  rendered  it  expedient  to  run  the  vessel  on  shore,  for  the 
purpose  of  preserying  her  and  the  cargo  from  it.     This  being 
'the  case,  it  is  impossible  to  apportion  the  expense  in  such 
nuuiner,  as  to  do  equal  justice  to  all  concerned,  without  includ- 
ing all  the  expenses  incurred  by  the  various  acts  and  measures 
performed  and  taken,  which  served  to  preserve  the  vessel  and 
•eyexy  part  of  the  cargo  from  the  common  danger,  with  which  all 
-were  threatened;  and  making  each  one  then  concerned  pay  his 
prox)ortionable  paxt  of  the  aggregate  thereof  according  to  the 
value  of  his  interest  in  the  vessel  and  cargo  or  either. 

This  would  seem  to  be  in  conformity  to  what  Mr.  Holt,  in 
liis  treatise  on  shipping,  has  said  on  this  subject,  page  482: 
*'  General  average  is,  in  a  word,  the  common  law  and  justice  of 
partnership;  and  defined  according  to  its  nature,  is  a  compen- 
eation  from  the  common  stock  of  a  sea  venture,  in  the  several 
proportions  of  the  partners  in  it,  for  the  special  loss  or  sacrifice 
made  by  one  or  more  for  the  common  good."  Now,  in  the  case 
before  us,  it  must  be  admitted  that  the  properly  of  the  defend* 
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ants  and  that  of  the  plaintiflby  formed,  as  it  wexe,  a  common 
stock  of  a  sea  ventuie,  held  by  them  in  their  Beveial  proportions 
as  partners,  and  that  all  were  alike  exposed  to  the  same  com- 
mon danger,  from  which  the  stock  belonging  to  the  defendants 
was  saTed,  and  a  proportionable  part  of  the  expense  incurred  by 
saving  it,  paid  by  the  plamtiffs;  and  why  shall  the  latter  not  re- 
ceiTe  from  the  former  a  proportionable  part  of  the  expense  in- 
curred in  saving  their  portion  of    the  stock  from  the  same 
common  danger?    Natural  justice  seems  to  require  that  they 
should.     No  case,  and  as  it  appears  to  me,  no  authority  has 
been  adduced  which  goes  to  sustain  the  principle  contended  for, 
and  the  distinction  taken  on  the  part  of  the  defendants.     The 
ordinance  of  Konigsburg,  No.  827,  2  Mag.  200,  has  been  re- 
ferred to,  declaring  that  the  connection  between  the  ship  and 
cai^o  is  in  force  as  long  as  they  shall  remain  together,  but  shall 
cease  upon  the  goods  being  landed  at  the  appointed  port,  out  of 
the  ship,  or  the  lighters  or  boats  belonging  to  it;  and  every  part 
of  the  goods  when  brought  ashore  int^  proper  place,  shall  be 
immediately  clear  of  the  connection;  bo  that  it  shall  have  noth- 
ing to  claim  from  the  other  goods  or  ship  for  any  subsequent 
dmnage  happening  to  it,  and  likewise  shall  contribute  nothing 
to  any  that  may  afterwards  happen  to  them.    It  has  been  argued 
that  the  principle  of  this  ordinance  is  applicable  to  the  case  of 
the  defendants,  and  shows  that  they  are  not  liable  to  the  claim 
of  the  plaintiffs.     This  ordinance,  from  its  language,  would 
seem  to  have  been  intended  only  for  cases  of  goods  being  dis- 
charged from  the  ship  by  the  usual  and  ordinary  mode,  before 
any  imminent  danger,  creating  loss  or  damage  has  arisen;  for 
it  speaks  of  "  the  goods  being  landed  at  the  port  out  of  the 
ship  or  lighters  or  boats  belonging  to  it  (ship);"  which  may  be 
thought  to  exclude  those  emergencies  where  means  of  safety, 
not  properly  belonging  to  the  ship,  have  to  be  resorted  to.    But 
still,  suxiposing  it  to  extend  further,  and  to  contain  nothing 
more  than  what  is  recognized  as  a  rule  of  law  generally,  in  com- 
mercial coimtries,  it  can  at  most,  only  be  extended  to  cases  of 
damage  or  loss  or  injury  to  the  ship  or  goods,  and  not  to  ex- 
penses incurred  by  saving  the  ship  and  goods  from  some  imminent 
danger,  which  threatened  the  interests  of  aU,  both  the  owners 
of  the  ship  and  the  goods,  before  any  of  the  goods  were  landed. 
We  have  endeavored  to  show  above,  that  general  average,  on 
account  of  injury  to,  or  loss  of  the  ship  and  any  part  of  the 
cargo,  or  of  either,  and  the  same  of  expenses  incurred  in  saving 
and  preserving  them  from  being  lost  or  injured  by  imminent 
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danger,  turn,  in  some  respects,  upon  different  principles,  and 
are  therefore  to  be  governed  by  different  rules  of  decision. 

It  has  also  been  said  and  advanced  as  an  argument  in  favor  of 
the  defendants,  that  as  their  part  of  the  cargo  consisted  of  specie, 
and  was  greatly  the  most  valuable  part  of  it,  they  were  therefore 
entitled  to  a  preference  in  having  it  removed  from  the  vessel 
first,  and  consequently  ought  not  to  be  made  to  contribute  to 
the  payment  of  expenses  incurred  subsequently  to  the  receipt  of 
their  portion  of  the  cargo,  for  saving  the  property  of  others, 
over  whom  they  were  entitled  to  a  preference  as  a  matter  of  right. 
If  the  removal  of  the  specie  from  the  vessel  and  the  exposure  of 
it  in  the  sledges  on  the  ice  was  evidently  less  dangerous  than 
leaving  it  in  the  vessel  and  removing  the  other  parte  of  the  caigo 
for  the  purpose  of  preserving  the  whole,  it  was  the  duty,  pei^ 
haps,  of  the  master  to  do  so.    But  in  case  of  a  general  average, 
on  account  of  part  of  the  cargo  being  ejected  for  the  purpose  of 
saving  the  ship  and  residue  of  the  cargo,  the  owners  of  specie, 
diamonds,  or  precious  stones,  are  required,  for  having  such 
preference  allowed  to  them,  in  the  retainer  of  their  portion  of 
the  cargo  on  board,  to  contribute  towards  making  good  the  loss 
sustained  by  those  whose  goods  are  ejected,  according  to  the 
value  of  the  specie,  ete.,  and  not  according  to  their  weight  or 
bulk,  which  being  of  but  small  account,  would  not  have  tended 
to  preserve  the  vessel  and  remaining  part  of  the  caigo,  even  if 
they  had  been  thrown  overboard:  1  Park.  Ins.  209,  c.  7,  7th  ed. 
So  that  the  preference  claimed  in  this  respect,  if  it  has  any  bear- 
ing upon  the  question  raised  here,  would  rather  seem  to  make 
against  the  defendante  than  for  them,  by  making  them  pay,  by 
way  of  contribution  te  the  whole  expense  incurred,  a  suitable 
equivalent  for  it  to  those  who  were  postponed  on  account  of 
their  interest.     The  reasoning  of  Mr.  Benecke,  in  pages  306,  307 
of  his  treatise  on  insurance,  is  in  favor  of  the  plaintiffs'  claim. 
He  says:  ''  Goods  shipped  into  barges  for  the  purpose  of  light- 
ening and  saving  the  vessel  and  remaining  cargo  must  contrib- 
ute  to  the  general  average  like  goods  thrown  overboard.    If, 
after  those  goods  are  separated  from  the  principal  vessel,  the 
latter  were  to  incur  a  fresh  general  average,  unconnected  with 
the  former,  it  might  be  xirged  that  the  goods  transhipped  should 
not  contribute  to  this  for  their  full  value,  but  only  to  the  extent 
of  the  claim  which  they  have  upon  the  vessel,  her  remaining 
cargo  and  freight,  for  charges  and  damages  sustained;  because 
the  goods  in  the  barges  not  being  liable  for  a  subsequent  loss  of 
the  ship  and  the  goods  left  on  board  (4  Whart.  212),  they  axe 
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no  longer  interested  in  their  fate,  except  in  regard  to  their  de- 
mand upon  them  for  the  former  general  average,  which  would 
be  lost  with  the  Tessel.  But  on  the  other  hand,  the  ship  and 
caigo  remaining  answerable  for  any  future  accident,  which  may 
befall  the  goods  transhipped,  till  they  reach  their  destination  in 
safety,  the  owners  of  such  goods  would  have  a  decided  prefer- 
ence before  those  of  the  goods  remaining  on  board;  because  the 
situation  of  the  former  could  in  no  case,  after  the  ship  escaped 
the  danger  which  occasioned  the  transhipment,  be  worse,  but 
frequently  better,  than  that  of  the  other  parties;  whereas  the 
situation  of  all  parties  will  remain  alike,  as  it  ought  to  be,  if  the 
goods  put  into  barges  ai^  considered  as  having  remained  on 
board  till  the  completion  of  the  voyage/'  We  therefore  think 
the  verdict  ought  to  stand.  The  motion  for  a  new  trial  is  re- 
fused and  judgment  rendered  upon  the  verdict. 
Judgment  for  the  plaintiffs. 


General  Avklaoe. — ^Wagea  and  proviaioiuiof  the  crew  may  be  sabjeota  of 
general  average:  Hcnue  v.  i^T.  0.  Itu.  Co,,  29  Am.  Dec  456  and  note.  Goods 
shipped  on  deck  and  lost  by  jettison,  are  not  entitled  to  the  benefit  of  gen* 
end  average:  Oram  v.  AUsen,  29  Id.  603.  No  oontiibation  can  be  obtained 
for  the  sacrifice  of  property,  which  at  the  time  was  of  no  value,  or  was  in  a 
condition  in  which  it  must  necessarily  be  lost:  OrockeU  v.  Dodge,  2S  Id.  170. 
The  subject  of  general  average  is  considered  in  Scndder  v.  Bradford,  25  Id. 
355;  Tteanumv.  CZa9iMi^era»,22Id.l27;  ffotter  v.  17.  A /n«.  Co.,  14  Id.  6ia 
Id  the  notes  to  these  oases  the  different  dedsicas  reported  in  this  ssries  an 
referred  to. 
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Johnston  v.  Lewis. 

[BioK's  Eqxtitt,  40.] 

PintsovAL  Bbfressntatiye  can  not  Seek,  in  the  handa  of  a  third  penmit 
aasetB  of  the  estate,  which  such  tliird  person  has  been  enabled  to  obtains 
by  the  oollosiye  action  of  himself  and  of  the  representative. 

Administrator  db  bonis  non  is  bound  by  the  acts  of  his  predeoeasor  in 
office. 

CSbxditors  or  Distributees  may  follow  in  the  hands  of  third  person's  assets 
of  the  estate  which  they  have  been  enabled  to  obtain  by  their  ooUosioii 
with  the  representatiye  of  the  estate;  but  to  any  such  bill,  the  personal 
representative,  or  in  case  of  his  death,  his  representative,  must  be  made 
a  party. 

Bill  in  equity.  It  appears  that  about  1822,  James  B.  Pickett 
died,  and  that  soon  after,  liis  widow  took  out  letters  of  admin' 
istration.  Defendant,  who  was  a  partner  of  Pickett,  after  his 
death  obtained  the  control  of  certain  executions  against  the  lat- 
ter, and  caused  them  to  be  levied  on  his  property.  His  inten* 
tion  was  to  bid  in  the  property,  and  from  its  proceeds  to  pay  off 
the  partnership  debts.  The  bill  alleged  that  in  order  to  prevent 
the  administratrix  from  taking  any  steps  towards  the  protection 
of  the  estate,  defendant  promised  her,  she  being  his  daughter, 
that  he  would  bid  off  the  properly  for  the  benefit  of  herself  and 
her  children.  That  the  sale  afterwards  took  place,  and  defend* 
ant  bid  in  the  property  for  the  sum  of  eight  thousand  nine  hun- 
dred and  eighty-eight  dollars.  That  immediately  after  the  sale 
defendant  turned  over  possession  of  the  property  to  the  adminis* 
tratrix  in  trust,  that  from  the  earnings  of  the  property  the  said 
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adminiBtratrix  pay  what  portions  of  the  parmerBhip  debts  were 
justly  due  by  the  estate  of  said  Pickett,  and  that  she  then  hold 
the  property  for  the  benefit  of  herself  and  her  children.  Prior 
to  the  institution  of  this  suit  the  administratrix,  Mrs.  Pickett, 
died,  and  plaintiffs,  who  had  married  two  of  her  daughters, 
were  appointed  administrators  de  bonis  non  of  her  intestate. 
They  now  brought  this  suit  to  compel  the  execution  by  defend- 
ant of  his  agreement  with  Mrs.  Pickett;  that  he  should  purchase 
the  property  for  the  sole  benefit  of  herself  and  her  children. 
Their  wives,  however,  who  were  the  distributees  of  Mr.  Pickett, 
were  not  made  parties  to  the  bill.  They  also  sought  an  account, 
from  the  defendant,  of  the  purchase  money  bid  by  him  for  the 
property,  and  of  which  he  appears  to  have  paid  nothing.  De- 
fendant upon  his  part  claims  to  have  discharged  certain  debts 
due  by  the  estate.  An  account  was  ordered  below;  but  the  bill, 
so  far  as  it  related  to  the  setting  aside  of  the  purchases  of  de- 
fendant, was  dismissed,  the  chancellor  holding  that  the  ad- 
ministratrix could  not  have  attacked  these,  and  that  her  success- 
ors in  office  were  bound  by  her  acts. 

Clarke  and  McDoioeU,  for  the  complainants. 

McCaU  and  Preston,  for  the  defendant. 

By  Court,  Habfeb,  Chancellor.  We  concur  with  the  chancel- 
lor, that  the  present  complainants,  the  a;dmini8trators  de  bonis 
nouy  stand  in  the  place  of  the  first  administratrix,  and  are  bound 
wherever  she  could  be  bound,  and  concluded  by  whatever  would 
condnde  her.  The  object  of  the  bill  is  to  set  aside  the  sale  on 
the  ground  of  fraud.  Now,  there  might  be  an  actual  fraud 
practiced  on  the  administratrix  herself,  which  she  herself  might 
sustain  a  bill  to  be  relieved  against;  but  there  is  no  ground  for 
supposing  that  ^uiy  such  imposition  was  practiced  on  her,  and  so 
the  chancellor  has  concluded.  The  charge  is,  that  she  fraudu- 
lentiy  combined  with  the  defendant  to  effect  the  sale,  and  so  de- 
feat the  rights  of  the  separate  creditors  of  James  B.  Pickett.  It 
would  seem  from  the  bill,  that  there  could  have  been  no  fraud 
intended  on  distributees,  for  the  allegation  is  that  he  purchased 
in  trust  for  those  who  were  the  distiibutees.  The  administra- 
trix, in  general,  represents  all  creditors  and  distributees,  and 
they  can  not  be  heard  but  through  her,  and  are  bound  by  her 
acts.  Only  in  the  case  of  a  fraudulent  collusion  to  misapply 
the  assets,  these  may  be  foUowed  by  creditors  and  distributees 
themselves;  bat  certainly  not  by  her  successors  in  administra- 
tion.    In  such  case,  however,  it  is  necessary  that  the  adminis- 
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fcratxix  herself,  or,  she  being  dead,  her  personal  represeutati've 
shotdd  be  a  party  to  the  suit,  as  being  liable  in  the  first  in* 
stance;  and  tibe  bill  could  not  be  sustained  in  its  present  form, 
for  the  want  of  such  a  party.  It  does  not  appear  to  us  that  the 
fraud,  if  any  fraud  existed,  could  have  been  in  the  sale  itself. 
The  bill  charges  that  the  administratrix  fraudulently  combined 
with  the  defendant  to  force  an  unnecessary  sale,  and  so  obtain 
the  property  at  an  under  price,  in  trust  for  the  administratrix 
herself  and  the  children  of  her  intestate.  But  the  evidence  is 
perfectly  satisfactory  and  imcontradicted,  that  the  property  sold 
for  a  very  full  and  indeed  a  high  price.  There  could  then  have 
been  no  fraud  in  this  respect,  and  the  purchase  in  trust  would 
be  evidence,  not  of  fraud,  but  of  very  liberal  bounty.  Even  if 
the  sale  were  unnecessary,  this  would  not  be  conclusive  of  fraud, 
when  it  was  made  on  advantageous  terms.  But,  certainly,  the 
intestate's  estate  was  largely  indebted,  which  rendered  an  exten- 
sive sale  necessary.  With  the  existence  of  the  alleged  trust,  we 
have  nothing  to  do  in  the  case  between  the  present  parties.  Bat 
there  is  a  claim  which  the  administratrix  herself,  if  she  were 
living,  might  certainly  sustain  against  the  defendant.  Though 
he  purchased  at  an  adequate  price,  it  appears  that  he  has  not 
yet  paid  the  purchase  money.  So  far  as  he  paid  to  the  sheriff, 
we  think  he  must  be  credited,  but  beyond  that,  there  remains  a 
large  balance,  which  seems  still  to  be  due.  If  we  were  to  sup- 
pose that  the  administratrix,  admitting,  however  falsely  and  col- 
lusively,  the  defendant  to  be  a  creditor  of  her  intestate's  estate,  to 
the  amount  of  the  balance,  permitted  him  to  retain  it  as  his  own, 
the  complainants,  her  successors,  would  be  bound  by  her  acts. 
But  there  is  no  evidence  of  this,  and  certainly  we  are  not  au- 
thorized to  presume  it.  It  is  easy,  from  all  the  circumstanoes, 
to  see  the  true  nature  of  the  transaction.  There  were  debts  of 
the  firm  to  which  the  defendant  was  liable  at  law,  but  to  which 
the  estate  of  the  intestate  was  bound  to  contribute— or  perchance 
to  pay  in  full.  The  defendant  had  also  a  personal  claim  on  the 
estate  of  the  intestate.  The  balance  was  left  in  his  hands,  or 
retained  by  him,  that  he  might  apply  it  to  the  satisfaction  of 
demands  to  which  the  estate  was  liable,  and  the  complainants 
have  a  right  to  an  account  of  the  manner  in  which  he  has  per- 
formed this  trust.  For  this  reason,  we  have  thought  it  neoes- 
sary  to  enlarge  the  order  for  an  account  so  as  to  embrace  not 
only  the  partnership,  but  all  other  transactions  between  the 
parties.  This  is  not  a  suit  to  distribute  the  estate  of  an  insolv- 
ent, in  which  we  are  to  marshal  assets  and  determine  priorities. 
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If  the  defendant  is  nowa  creditor  of  the  intestate^  on  the  score  of 
bis  personal  claims,  or  has  made  himself  so  by  paying  off  debts 
which  the  intestate's  estate  was  bound  to  pay,  he  has  a  right  to 
retain  the  balance  of  the  purchase  money,  as  against  the  com- 
p]aini*nts,  whatever  may  be  his  liability  to  separate  creditors. 
There  are  no  separate  creditors  before  us.  It  is  plain  that  the 
administratrix  concurred  in  his  retaining  the  fund  for  the  pur- 
pose of  paying  himself,  or  discharging  any  liability  to  which  the 
estate  was  subject. 

In  taking  the  partnership  account,  if  the  defendant  contrib- 
uted an  equal  amount  of  capital  and  was  entitled  to  an  equal 
share  of  the  profits,  it  may  be,  as  the  intestate  was  the  acting 
partner  who  had  the  goods  in  his  hands  and  for  the  most  part 
receiyed  the  profits,  that  he  may  be  found  a  creditor.     If  such 
were  the  terms  of  the  partnership,  then  after  exhausting  the 
partnership  assets  in  defendant's  hands,  the  intestate's  estate 
was  bound  to  contribute  one  half  towards  paying  off  the  part- 
nership debts.    If,  as  defendant  alleges,  he  only  lent  his  name 
to  the  firm  and  claimed  no  share  of  the  profits,  then  the  intes- 
tate's estate  was  bound,  as  between  the  parties,  for  the  whole  of 
the  debts.    If  the  defendant,  as  surviving  partner,  has  occa- 
sioned the  loss  of  assets,  as  by  improperly  discharging  the  suit 
against  Cassidy ,  or  by  neglecting  to  collect  debts  which  he  might 
have  collected,  he  will  be  chargeable  with  the  amount  of  this 
loss.    All  these  things  may  be  inquired  of  on  the  reference,  and 
it  will  determine  how  far  the  estate  was  bound  to  contribute  to 
the  payment  of  the  debt  to  Bobinson  and  the  other  partnership 
debts,  which  defendant  alleges  he  has  paid.    If,  as  suggested  in 
argument,  the  money  advanced  to  the  intestate  being  the  pro- 
ceeds of  his  note,  indorsed  by  defendant  and  discounted  in  bank, 
was  in  fact  applied  to  partnership  purposes,  this  also  may  be  a 
subject  of  inquiry — ^in  short,  as  I  have  said,  all  the  money  trans- 
actions between  the  parties,  so  as  to  show  the  present  state  of 
the  accounts  between  them.   And  it  is  ordered  accordingly. 

Johnson,  DumoN,  and  Johnston,  Chancellors,  concurred. 


Apministbatob  db  bonis  non  was,  by  the  common  law,  entitled  to  the 
poeeenion  of  the  penonalty  of  the  decedent  which  had  not  been  administered 
npon,  and  to  that  only.  Hence,  if  the  administrator  had  administered  upon 
property,  reduced  it  into  possession,  sold  it,  and  conyerted  the  proceeds  into 
money,  he  oonld  not,  nor  oonld  his  heirs  or  personal  representatives,  be  re- 
quired to  account  therefor  to  an  administrator  de  bonis  non:  Chamberlain  v. 
Boies,  27  Am.  Deo.  667;  Slaughter  v.  Froman,  17  Id.  33.  The  powers  and 
rights  of  administrators  de  bonis  fwn  are  discussed  in  the  note  to  PoUs  ▼. 
Smitlij  24  Id.  359,  379.  He  is  boimd  by  the  agreement  of  hiB  predecessor  in 
regard  to  the  dispositi<m  of  the  estate:  Hcutthcrp  ▼.  Neale,  26  Id.  694. 
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PRn>B  V.  BOYOB. 

[Rxcs's  Eqxtxtt,  376.] 

SuRBTT  MAT  ts  Equitt  COMPEL  his  principal  to  discharge  the  debt, 
flu&vnr,  ON  A  JoiKT  AND  SEVERAL  BoND,  may,  in  equity,  compel  the 

representative  of  his  principal  to  discharge  the  debt  in  advance  of  siiii^a 

contract  debts  and  on  an  equality  with  the  specialty  debts  of  the  estate; 

but  if  bo  himself  pays  the  bond,  his  claim  against  the  estate  will  be  merely 

that  of  a  simple  contract  creditor. 
Equitt  will  Infer  that  a  Bond  was  Made  Joint  bt  Mistake  if  it  Is  given 

for  a  pre-existing  liability  of  one  of  the  parties,  the  other  party  bein^ 

merely  a  surety,  and  will  treat  it  as  if  joint  and  several,  in  favor  of  ih& 

surety. 

Bill  in  equity.  William  McCauley  died  intestate,  leavin^^ 
simple  contract  and  specialty  debts.  The  specialty  debts  wera 
a  balance  of  four  thousand  four  hundred  and  thirty-six  dollars 
and  eighty-nine  cents  due  Boyce  &  Heniy  on  a  sealed  note  origi- 
nally of  eleven  thousand  one  hundred  and  nine  dollars  and 
ninety  cents,  and  a  sealed  note  expressed  as  follows: 

''  Eight  months  after  date,  we  promise  to  pay  Boyce  &  Heniy, 
or  order,  four  thousand  dollars,  with  interest,  for  value  received. 
As  witness  our  hands  and  seals,  August  7,  1827. 

"  Signed,  W.  McCaulet.         [sxal.] 

*  *  Prkd'k  J.  Pmdb.     [seal.  ] " 

Defendant  Ker  Boyce  was  administrator  of  McCauley.  From 
assets  in  his  hands  he,  on  July  30,  1828,  appropriated  two 
thousand  three  hundred  doUars  to  the  payment  of  the  note 
and  two  thousand  five  hundred  and  thirty  dollars  to  pay* 
ing  said  balance.  Afterwards  he  made  further  payments  on 
these  sealed  notes.  Pride  was  really  only  sureiy  on  the  noto 
signed  by  him;  and  by  this  bill,  he  sought  to  have  the  assets  of 
the  estate  of  McCauley  applied  equally  toward  the  payment  of 
the  note  and  the  said  balance  due.  The  administrator  made  no 
objection.  Flemming,  Boss  &  Co.,  simple  contract  creditors  of 
decedent,  insisted  that  the  remedy  against  the  estate  on  the 
sealed  note  was  gone,  and  that  Pride  must  first  pay  the  note» 
and  then  come  in  for  repayment  as  a  simple  contract  creditor. 
The  case  was  first  heard  before  Chancellor  Desaussure,  who 
declared  the  complainant  entitled  to  the  relief  claimed,  and 
directed  the  administrator  to  treat  this  four  thousand  dollar 
note  as  a  specialty,  and  give  it  preference  accordingly.  From 
this  decree  an  appeal  was  taken  to  this  court.  After  argument 
the  court  took  further  time  for  consideration.     In  the  mean  time 
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Chancellor  Desauflsure  resigned,  and  Chancellor  Donkin  mm 
elected  to  succeed  him.  Subsequently  the  following  opinion 
was  deliTered. 

King  arid  Walker,  for  the  appellant. 

Petigru^  for  the  appellee. 

By  Court,  Habpeb,  Chancellor.  This  case  has  been  long  under 
consideration,  and  though  we  haye  bestowed  upon  it  all  the  atten- 
tion in  our  power,  it  is  not  without  hesitation  and  difficnlty  that 
we  haTe  come  to  a  conclusion.  The  case  of  Capis  y.  MiddJelon,  1 
Tom.  &.  B.  224,  is  that  which  is  supposed  to  have  the  strongest 
bearingon  the  presentcase.  In  that  case,  where  a  surety  had  paid 
off  bonds,  some  before  and  some  after  the  death  of  the  principal, 
Lord  Eldon  held  that  he  could  only  come  on  the  estate  of  the 
{principal  as  a  simple  contract  creditor.  The  same  thing  was  de- 
termined in  the  case  of  Jones  y.  Davids,  4  Russ.  277.  These  cases 
go  upon  the  ground  that  the  bond  was  extinguished  at  law  by  the 
payment,  and  that  at  law  the  surety's  demand  constituted  only 
a  simple  contract  debt.  Admitting  the  authority  of  those  cases 
(though  the  contrary  was  decided  in  the  case  of  Hotham  y.  Stone, 
reported  in  the  note  to  Gopis  y.  MiddleUm,  by  an  authority  only 
inferior  to  that  of  Lord  Eldon,  and  though  they  seem  to  be  against 
the  leaning  of  our  own  cases  referred  to  by  the  chancellor),  is 
there  anything  in  the  present  case  to  distinguish  it  from  themf 
The  only  circumstance  is,  that  the  surety  has  not  in  fact  paid  off 
the  debt,  but  it  is  still  a  subsisting  obligation. 

It  is  sufficiently  settled  that  to  entitle  himself  to  a  remedy 
against  his  principal,  the  surety  is  not  bound  first  to  pay  off  the 
debt.  It  is  laid  down  in  Hayes  y.  Ward,  4  Johns.  Ch.  Cas.  190 
[8  Am.  Dec.  554],  and  in  King  y.  Baldwin,  2  Id.  562,  that  a 
surety  may  in  equity  compel  the  creditor  to  sue,  proffering  an 
indemnity  against  costs  and  expenses.  It  is  perhaps  more  ac- 
curately stated  by  Sir  Wm.  Grant,  3  MeriY.  679,  that  the  surety 
may  compel  the  principal  to  relicYC  him  by  paying  off  the  debt. 
The  complainant  comes  for  this  purpose,  in  the  present  case, 
and  his  right  to  do  so  is  not  questioned.  The  only  dispute 
is  as  to  the  rank  which  the  debt  shall  bear  in  making  the  pay- 
ment. 

Lord  Eldon,  in  the  case  of  Oopis  and  ^Rddleion,  recognizes 
the  equity  doctrine,  that  a  surety  is  entitled  to  any  security 
which  the  creditor  may  haYe  taken  from  the  principal  debtor,  as 
if  there  be  a  mortgage  taken  by  the  creditor,  though  the  debt  be 
paid,  yet  the  title  remains  in  the  mortgagee  imtil  a  recouYcyance, 
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and  tlie  Burety  is  entitled  to  the  benefit  of  that.  He  founds  hia 
decision  upon  the  mere  technical  ground  that  the  bond  was  ab- 
solutely extinguished  at  law  by  the  x)ayment,  and  the  sureij 
made  a  simple  contract  creditor,  and  the  matter  is  put  upon  the 
same  footing  by  the  vice-chancellor  in  the  case  of  Jones  y.  Davids, 
4  Buss.  277.  Lord  Eldon  says,  that  if  an  action  were  brought 
upon  the  bond,  it  would  appear  upon  oyer  of  the  bond,  that  the 
debt  was  paid,  and  no  action  could  be  maintained  in  the  name 
of  the  obligee.  But  in  this  case,  the  bond  is  not  extinguished 
at  law,  but  continues  a  valid  subsisting  obligation  in  the  hands 
of  the  obligee.  It  is  extinguished  in  his  hands  as  against  the 
deceased  obligor.  But  it  is  not  the  creditor  who  is  seeking  re- 
lief against  the  deceased  obligor.  It  is  the  surety,  upon  a  dis- 
tinct ground  of  equity,  seeking  to  compel  the  principal  to  pay 
ofif  his  (the  surety's)  bond  debt.  This  seems  to  make  a  distinction 
between  the  present  case  and  that  of  CopU  and  MiddleUm;  in 
that  case  the  bond  was  totally  extinguished  at  law  by  the 
surety's  own  act;  here  it  was  extinguished  at  law,  only  as  to 
the  deceased  obligor,  by  an  event  not  within  the  surety's  control. 
The  creditor  has  lio  right  to  resort  to  the  estate  of  the  deceased 
obligor,  but  in  the  event  of  the  insolvency  of  the  survivor.  But 
as  I  have  said,  the  surety  has  a  right  to  compel  the  principal  to 
pay  off  that  which  equity  regards  as  his  debt,  and  which  is  a 
debt  by  specialty. 

Equity,  it  is  said,  inclines  to  put  all  creditors  on  a  footing  of 
equality,  and  if  the  surety  had  thought  proper  to  pay  off  the 
debt,  voltintarily  making  himself  a  simple  contract  creditor,  he 
would  have  no  claim  on  equity  to  put  him  in  a  better  situation. 
But  if  this  were  a  joint  and  several  bond,  there  is  no  doubt  but 
that  in  distributing  legal  assets,  equity  would  follow  the  law 
and  preserve  the  creditor's  priority.  It  is  not  disputed,  but 
that  if  it  were  proved  that  the  parties  intended  to  execute  a  joint 
and  several  obligation,  but  that  by  a  mistake  of  the  person  who 
drew  it,  it  was  made  joint,  equity  would  relieve  against  that  mis- 
take and  put  the  parties  in  the  same  situation,  as  if  it  had  been 
made  joint  and  several.  But  upon  an  examination  of  the  cases, 
they  seem  to  me  to  establish  a  rule  of  this  sort,  that  if  the  joint 
obligation  be  created  merely  by  the  bond  or  covenant,  where 
there  was  no  previous  liability,  in  that  case,  no  relief  will  bf 
aSbrded  against  the  estate  of  the  deceased  obligor,  in  the  event 
of  the  insolvency  of  the  survivor.  But  if  there  was  an  antece- 
dent debt,  to  which  both  parties  were  liable,  as  in  the  case  of 
partners,  then  the  court  infers,  without  direct  proof,  that  the 
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instrmnent  -was  made  joint  by  mistake,  and  relievee  acoordingly, 
hy  setting  it  up  as  a  joint  and  seveial  bond,  and  on  a  still 
stronger  equity  it  should  seem,  that  where  there  was  an  antece- 
dent debt  to  which  the  deceased  obligor  was  solely  liable,  woidd 
«he  court  set  it  up  as  his  sereral  debt,  in  favor  of  the  obligee, 
where  the  suryiying  obligor  proves  insolvent. 

In  Primrose  v.  Bromley^  1  Atk.  89,  the  assignees  of  the  bank- 
rapt  had  entered  into  a  joint  covenant  to  account  for  what  they, 
or  either  of  them,  should  receive.    This  was  held  a  specialty 
debt  agarnst  the  estate  of  the  deceased  assignee.    It  was  said 
that  the  words  **  or  either  of  them,"  must  be  so  construed  as  to 
make  it  a  joint  and  several  debt,  and  that  they  were  trostees-in 
this  court.     The  chancellor  states  a  case  previously  decided  by 
him,  in  which,  where  one  parfy  to  a  joint  bond  died,  he  com- 
pelled the  representative  of  the  deceased  to  pay  pari  passu,    I 
presume  that  both  were  liable  previously  to  the  bond,  and  if  so, 
the  decision  woidd  be  to  establish,  that  in  eveiy  such  instance, 
the  bond  will  be  regarded  as  joint  and  several.     In  Simpson  v, 
Vaughan^  2  Id.  31,  a  joint  bond  was  given  for  money  loaned  to 
partners.    Lord  Hardwicke  says:  "  The  principal  ingredient  for 
the  plaintiff  is,  that  it  is  not  a  debt  in  the  way  of  trade,  but  as 
an  actual  loan  of  a  sum  of  money,  and  the  debt  arises  from  the 
contract  itself,  and  if  there  is  any  defect  in  the  bond,  the  court 
will  resort  to  what  was  the  principal  intention  of  the  parties, 
that  they  should  be  severally  and  jointly  bound."    "It  is  the 
lending  on  one  side,  and  the  borrowing  on  the  other,  that  makes 
the  strength  of  these  cases."    The  bond  was  drawn  by  one  of  the 
partners;  Lord  Hardwicke  acquits  him  of  fraud,  but  infers, 
without  any  express  proof,  so  far  as  I  can  perceive,  that  it  was 
so  drawn  by  mistake. 

In  Bishop  v.  Churchy  2  Yes.  100,  371,  a  joint  bond  was  given 
for  money  borrowed  by  two  partners.  The  condition  was,  "  if 
they,  or  either  of  them  should  pay,"  and  it  was  contended  that 
this  should  make  equity  regard  it  as  a  joint  and  several  bond. 
There  was  also  a  question,  whether  there  was  not  a  rebutting 
equity  growing  out  of  the  laches  of  the  creditor.  Lord  Hard- 
wicke rejected  the  notion  of  the  conditions  making  the  contract 
joint,  and  overruled  the  other  defense.  He  set  up  the  bond 
against  the  deceased  obligor,  without  any  proof  or  suggestion 
of  its  being  made  joint  by  mistake,  and  against  the  heir  as  well 
as  the  executor,  on  the  ground  that  equity  regards  the  condition 
of  the  bond  as  the  agreement  of  the  ancestor,  by  which  the  heir 
is  bound.    In  Thomas  v.  Frazer^  3  Id.  399,  two  partners  gave  a 
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joint  bond  for  a  partnerahiii  debt,  and  in  part  for  a  Joint  not» 
they  had  previonflliy  given.  It  was  charged  by  the  bill,  that  the 
bond  was  intended  to  be  in  the  common  form  of  a  bond  by  two 
persons,  and  that  it  was  made  otherwise  by  want  of  skill)  or  igno- 
rance. The  bankrupt  surnvor  admitted  that  the  bond  was  in- 
tended  to  be  in  the  usiial  form,  bat  stated  that  he  did  not  know 
the  difference  between  a  joint  and  a  joint  and  sev^td  bond.  The 
chancellor  said,  the  bond  would  be  no  better  than  the  note,  un- 
less it  were  made  joint  and  seteral;  the  defendant's  was  the 
usual  admission. 

I  may  observe  th^t  the  admission  does  not  show  that  the  bond 
was  given  otherwise  than  as  the  paiiaes  intended,  and  I  ajypre- 
hend  that  the  principal  ground  of  the  dedffion  must  have  been 
the  previous  liability  of  both  parties.  To  the  same  eflfect  were 
the  cases  of  Bate  v.  Binchell,  and  Furman  v.  Orace,  reported  in 
a  note  to  the  former  case. 

Hie  principle  is  explained  according  to  the  view  I  hav«  taken> 
by  Sir  William  Grant,  the  master  of  the  rolls,  in  the  case  of  Sum- 
tier  V.  Poxjoelly  2  Meriv.  80,  referred  to  by  the  chancellor.  In  that 
case,  where  there  was  no  antecedent  debt,  but  the  liability  was  ere* 
ated  solely  by  a  joint  covenant,  made  by  several,  the  master  of  the 
rolls  refused  to  relieve  against  the  estates  of  the  deceased  cove- 
nantors upon  the  bankruptcy  of  the  survivors.  He  says:  •*  The 
question  is,  whether  any  other  effect  can  be  given  to  this  covenant 
in  equity,  than  it  has  at  law.  It  has  never  been  determined  that 
every  joint  covenant,  is  in  equity,  to  be  considered  as  the  joint 
and  several  covenants  of  each  of  the  covenantors.  In  the  late 
case  of  Devaynes  v.  Noble,  I  had  occasion  to  examine  the  author- 
ities on  this  subject,  and  found  no  such  general  proposition  any- 
where laid  down;  where  the  obligation  exists  only  by  virtue  of 
the  covenants,  its  extent  can  be  measured  only  by  the  words  in 
which  it  is  conceived.  A  partnership  debt  has  been  treated  in 
equity  as  the  several  debt  of  each  partner,  though  at  law  it  is 
only  the  joint  debt  of  all.  But  then  all  have  had  the  benefit 
from  the  money  advanced,  or  the  credit  given,  and  the  obliga- 
tion to  pay  exists,  independently  of  any  instrument  by  which 
the  debt  may  have  been  secured;  so  where  a  joint  bond  has,  in 
equity,  been  considered  as  several,  there  has  been  a  credit  previ- 
ously given  to  the  different  persons,  who  have  entered  into  the 
obligation.  It  was  not  the  bond  that  first  created  the  liability 
to  pay.  But  in  this  case,  the  covenant  is  purely  matter  of  arbi- 
trary convention,  growing  out  of  no  antecedent  liability  in  all,  or 
any,  of  the  covenantors,  to  do  what  tibey  have  thereby  under- 
taken." 
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TbiB  agrees  with  the  case  of  RoweUm  y.  Parr,  4  Boss.  424, 
589.  Cieditora  clauned  to  prorre  a  joint  note  againBt  the  estate 
of  a  deceased  soiety,  the  snnriTing  makers  and  principals  being 
insolvent.  The  master  of  the  rolls  allowed  the  claim,  bat  his 
decree  was  rerersed  by  the  chancellor,  Lord  Lyndhurst.  It  was 
atgTKd^tlmt  there  are  two  classes  of  cases  in  which  equity  will  set 
up  a  joint  instnunent  as  joint  and  several — where  there  was  an  ac- 
tual intention  to  make  it  joint  and  seveial,  or  where  there  was  an 
antecedent  debt  or  liabOity .  Here  was  no  antecedent  liability  of 
the  deceased — and  being  set  up  as  a  debt  against  the  estate  of 
the  deceased  obligor,  it  must  be  set  up  as  a  specialty  debt,  with 
all  its  conseqiiences,  so  as  to  give  it  priority.  The  matter  was 
fully  considered  by  Lord  Bosslyn,  in  Bum  v.  Bum,  3  Yes.  573. 
There  was  full  and  explicit  proof,  that  the  bond  was  made  joint ' 
through  ignorance  and  mistake,  where  it  was  intended  to  be 
joint  and  several,  and  the  question  was,  whether  it  should  be 
set  up  as  a  specialty,  so  as  to  give  it  priority  over  simple  con- 
tracts debts.  The  chancellor  refers  to  the  cases  on  tSie  subject  and 
says,  that  though  the  point  has  not  been  specifically  determined, 
yet  he  is  satisfied  that  from  the  time^f  Bishop  v.  Churchy  it  has 
been  understood  to  be  the  course  of  the  court,  to  set  up  tha 
contract  in  toio. 

In  Pierce  v.  Acton,  2  Yem.  481,  where  the  husband  had  given  a« 
bond  for  one  thousand  pounds  to  his  wife,  before  marriage,  and 
afterwards  mortgaged  his  estate  and  died,  the  wife  brought  a> 
bill  to  set  up  the  bond  and  to  redeem,  it  was  argued  that  though: 
it  might  be  set  up  as  an  agreement  in  equity,  as  to  the  personal 
estate,  yet  it  would  not  do  to  set  it  up  as  a  specialty.     The  lordl 
keeper  said,  the  bond,  if  set  up,  must  be  wholly  and  entirely  set 
up,  and  not  in  part  only  to  bind  the  personal  assets  and  not  the 
real.     And  so  it  seems  to  me  it  must  be,  though  equity  inclines 
to  equality  among  creditors,  yet  in  distributing  legal  assets,  it 
preserves  legal  priorities.     It  being  assumed  that  the  bond  was 
made  joint,  instead  of  joint  and  several,  by  mistake,  the  appro- 
priate remedy  in  equity,  would  be  to  reform  the  instrument  and 
compel  the  party  to  give  such  a  bond  as  was  intended  to  be 
given,  this  would  give  the  obligee  a  priority  at  law,  which  equity, 
following  the  law,  would  recognize;  equity,  however,  taking 
jurisdiction,  gives  complete  relief,  and  will  direct  the  payment 
of  the  money.    It  will  direct  it,  however,  as  if  he  had  conformed 
himself  to. its  peculiar  province,  and  the  bond  wei«  actually 
made  several,  instead  of  joint. 

Here,  the  deceased  obligor  was  alone  previously  liable,  and 
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ibe  surety  has  at  least  equal  equity,  to  nuJie  it  his  several  debt. 
He  was  liable  too  on  a  security  of  as  high  a  nature,  as  that  by 
which  the  complainant  is  now  bound;  and  it  may  vfell  be  ques- 
tioned, whether  the  first  bond  was  in  any  degree  affected  or  ex- 
tinguished by  the  giving  of  the  second,  and  whether  it  does  not 
still  remain  a  valid  and  subsisting  obligation  for  the  whole  debt. 
The  decree  of  the  chancellor  is  therefore  afiSrmed. 

Chancellors  Johnson  and  Dunein  concurred. 


i     X 


Dbatton  et  al.  v.  Maby  Marshall. 

[BiOB's  Equitt,  373.] 
MOBTOAGE    AT    COMMON    LaW    VeSTS    THE  MOBTOAGEE    WITH    THB    LbOAL 

Title,  and  empowers  him  to  maintain  ejectment  after  a  forfeitare. 

M0BTGAG0B*S  POSSESSION  MAY  BE  AdVEBSB  TO  THE  MoBTGAGEE,  as  when  h« 

remains  in  possession  after  a  forfeitare,  and  notifies  the  mortgagee  thai 
he  claims  the  land  in  his  own  right  and  discharged  of  the  mortgage,  or 
where  he  refuses  to  surrender  possession  upon  demand  upon  him  so  to  do. 

Title  by  Pbbsgbiftion  against  a  Mobtoagee  may  vest  in  the  heirs  of  th« 
mortgagor,  who  have  held  aciversely,  and  when  it  has  so  vested,  the  mort- 
gagor can  sustain  no  action  to  recover  possession  of  the  property,  nor  to 
foreclose  the  equity  of  redemption,  though  the  debt  be  still  subsisting 
and  not  baired  by  the  statute  of  limitations. 

Lands,  Extent  to  which  They  webe  Subject  to  Judgment  and  Exe- 
cution, at  common  law  and  under  English  statutes,  stated  by  Harper, 

x;hancellor. 

• 

Bill  filed  in  1816  to  foreclose  a  mortgage  and  bar  an  equity 
of  redemption.  The  mortgage  was  made  by  Dr.  Isaac  Chandler 
in  1784,  to  Charles,  Thomas,  and  Glenn  Drayton.  Dr.  Chandler 
was  in  possession  of  the  property  until  his  death  in  1802.  His 
children,  the  defendants  in  this  action,  continued  his  possession 
after  his  death.  Various  proceedings  were  resorted  to  for  the 
purpose  of  obtaining  possession.  In  1808,  notice  to  quit  was 
given  and  possession  demanded.  The  defendants  refused  to 
surrender.  In  1808  and  1809,  warrants  of  distress  for  rent  were 
levied.  The  result  of  these  proceedings  was  in  favor  of  the  de- 
fendants. In  1811,  action  of  trespass  to  try  titles  was  brought 
by  plaintiffs;  but  they  were  nonsuited.  An  issue  was  made  up 
in  this  cause  in  the  nature  of  a  feigned  issue,  by  order  of  Chan- 
cellor Desaussure,  to  determine  whether  or  not  the  defendants' 
possession,  prior  to  the  filing  of  the  bill,  was  adverse  to  the  com- 
plainants. The  verdict  on  this  issue  was  in  favor  of  the  defend* 
ants.     Chancellor  Johnson  afterwards  decided  the  issue  to  be 
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wholly  immaterial  and  irreleyant,  and  ordered  the  yerdict  to  be 
Bet  aaide  and  annulled.  From  this  decree  the  defendants  ap- 
pealed to  the  court  of  errors. 

By  Court,  Habfeb,  Chancellor.    There  are  some  material  cir- 
cumstances, which  certainly  have  appeared  in  the  case  from  the 
beginning,  which  yet  seem  not  to  have  been  distinctly  brought 
to  the  view  of  the  court  below,  nor  to  have  been  relied  on  in  the 
cause.      These  are,  first,  that  the  mortgage  was  executed  in 
1788,  before  the  passing  of  the  act  of  1791,  changing  the  char- 
acter of  mortgages;  and  second,  that  judgments  on  the  bonds, 
the  satisfaction  of  which  is  now  claimed,  were  obtained  against 
Dr.  Chandler  himself,  in  his  life-time.    The  mortgage,  being  ex- 
ecuted before  the  statute,  could  not  come  within  its  provisions. 
Indeed,  the  act  itself  expressly  declares  that  it  shall  not  extend 
**  to  deprive  any  person  or  persons  of  any  right  which  he,  she, 
or  they,  may  have  at  the  time  of  the  passing  of  this  act."    It 
follows,  that  by  the  execution  of  the  mortgage,  the  legal  title  of 
the  property  was  vested  in  the  mortgagees  (the  complainants), 
and  upon  its  being  forfeited  in  1789,  ihey  might  have  maintained 
their  action  for  the  recovery  of  possession.     The  time  then 
zequixed  to  mature  a  title,  by  the  statute  of  limitations,  had  run 
out  more  than  five  times  before  the  filing  of  the  bill.    It  is  sup- 
posed, however,  that  the  statute  of  limitations  can  not  avail  the 
defendants,  because  their  possession  was  not  adverse.    I  shall 
first  consider  the  case  upon  the  supposition  that  the  defendants 
are  in  possession,  as  the  heirs  of  Dr.  Chandler,  and  stand  in  all 
respects  in  his  situation.    It  is  supposed  that  the  possession  of 
the  mortgagor,  even  after  forfeiture,  can  not  be  regarded  as  ad- 
verse, so  as  to  bar  the  mortgagee's  title,  while  the  debt  which  it 
was  given  to  secure  still  subsists,  and  if  that  be  kept  alive,  as  l^ 
the  payment  of  interest,  or  any  other  mode  of  recognition,  the 
mortgage  must  be  preserved  also. 

Some  ambiguity  has  been,  perhaps,  occasioned  in  the  English 
cases  by  the  circumstance  that  the  time  required  to  raise  the 
presumption  of  payment  of  a  bond,  and  to  acquire  a  title  to 
land,  under  the  statute,  21  Jas.  I.,  is  the  same.  The  question  is 
there  commonly  regarded  as  identical,  whether  the  debt  shall  be 
presumed  to  be  paid  or  the  mortgage  to  be  discharged.  I  have 
no  doubt  but  that  if  there  were  no  more  than  this,  that  after 
forfeiture  the  mortgagor  in  possession  continued  to  pay  interest 
for  more  than  twenty  years,  or  should  otherwise  acknowledge 
the  debt,  this  would  be  a  recognition  of  the  mortgagee's  right 
in  the  land;  the  possession  would  not  be  presumed  adverse. 
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Thui  is  the  oaae  of  Fleksher  y.  Pineaux,  1  Ld.  Bajm.  746.  Bat 
undoubtedly  the  mortgagor  might  make  it  advarae;  suppoae  him 
to  give  explicit  notioe  to  the  mortgagee  that  though  he  acknowl- 
edged the  debt,  he  claimed  to  hold  the  land  discharged  of  the 
mortgage,  can  any  definition  of  adverse  possession  be  imagined 
which  would  not  include  this — ^the  party  in  possession  n^Aijni-ng 
in  his  own  right,  denying  the  right  of  him  who  afterwards  seeks 
to  set  it  up,  and  the  latter  being  under  no  disability  to  hinder 
his  proceeding  at  law?  It  comes  within  the  veiy  letter  and  the 
reiy  spirit  of  the  statute.  I  haye  said  elsewhere,  what  has  been 
approved  by  the  court:  "  It  is  believed  that  no  case  can  be  put, 
in  which  a  man  knows  that  another  claims  and  is  in  the  enjoy- 
ment of  wliat  belongs  to  him,  and  neglects  to  pursue  his  ckdms 
at  law,  where  there  is  nothing  to  prevent  bis  doing  so,  that  he 
win  not  be  barred  by  the  statute."  The  defendants  seem  to  me 
to  have  done  an  act  equivalent  to  the  one  I  have  supposed,  when 
they  refused  to  quit  possession  upon  the  notice  given  in  1808. 
The  obvious  inference  is,  that  they  set  up  a  claim  in  their  own 
right. 

There  are  other  acts  equally  unequivocal,  and,  indeed,  the 
chancellor  reports  that  from  the  death  of  Dr.  Chandler,  the  de- 
fendants have  "  remained  in  possession  of  the  premises  and  have 
continued  there  ever  since,  in  defiance  of  complainants,  manifest- 
ing by  every  possible  means,  during  all  that  period,  a  determina- 
tion to  hold  in  their  own  right,  in  opposition  to  the  claims  of 
complainants.  The  circumstance  that  the  mortgage  was  ex- 
ecuted before  the  act,  and  consequently,  that  the  fee  was  in  the 
mortgagees,  who  might  sue  for  possession  after  forfeiture,  takes 
the  case  entirely  out  of  the  reason  of  the  cases  of  Thayer  v. 
Cramer,  1  McCord  Ch.  895,  and  Smith  and  CuUino  v.  Osborne,  1 
Hill  Ch.  212.  These  cases  go  upon  the  ground  that  the  fee  re- 
mains in  the  mortgagor;  that  the  mortgagee  can  bring  no  action 
at  law;  that  the  mortgagor  is  therefore  a  trustee  for  the  mort- 
gagee, and  a  purchaser  from  him  with  notice,  also  a  trustee, 
whose  possession  can  not  be  regarded  as  adverse,  and  in  whose 
favor  the  statute  can  not  run.  Indeed,  I  do  not  perceive  how 
these  cases  can  be  reconciled  with  the  decision  in  Lhirand  v. 
Isaacs,  4  McCord,  64,  and  in  Stoney  v.  ShutU,  1  Hill.  Ch.  498, 
determining  that  where  the  mortgagor  is  out  of  possession,  the 
act  has  no  operation  at  all,  but  the  mortgage  remains  in  every 
respect  as  at  common  law;  that  is  to  say,  that  by  alienating  the 
land  and  transferring  the  possession,  the  legal  title  becomes 
vested  in  the  mortgagee,  who  may  forthwith  bring  his  action  at 
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law,  if  the  moss^gti^  be  fotfaited.  U  tbebill  could  be  ftnstamed 
against  the  defendaQte,  I  ahoold  thiok  ihe  executor  of  Dr. 
<3haBdler  a  naoooneiy  per^  to  it»  though  it  is  aaid  in  the  case 
reported  in  the  note  to  Knighi  y.  Knighi,  3  P.  Wms.  333,  that 
where  the  bill  is  for  f oreoloeure,  the  executor  is  not  a  neceeaary 
party.  This  is  because  the  bill  for  foreclosure  merely,  in  the 
strict  sense  of  the  word,  is  to  quiet  the  mori^fSigee's  title  to  the 
land,  with  which  the  executor  has  nothing  to  do.  According  to 
our  praotioe,  the  hill  is  not  for  foreclosure  merely,  but  to  ob- 
tain payment  of  the  debt;  that  the  land  may  be  sold,  and  that 
ibe  mortgagee  may  have  execution  for  the  residue,  if  the  land 
should  proYe  insufficient  to  satisfy  the  debt.  The  personal  estate 
is  first  liable  to  the  debt,  and  the  executor  is  bound  to  pay  it  if 
he  haye  sufficient  assets.  It  seems  to  come  within  the  principid 
case  of  Knighi  v.  Knigkl^  in  which  the  executor  was  held  a 
necessary  party,  ^here  the  bill  was  against  the  heir  on  a  cots- 
nant  of  his  ancoetor. 

Another  Tiew  has  been  taken  of  the  case.  This  has  been  sup- 
posed to  be  a  suit  on  a  bond  against  the  heir,  in  respect  of  real 
assets  descended,  and  that  the  assets  can  not  be  exempted  from 
liability  until  the  debt  itself  is  barred  by  the  jnesumption  aris- 
ing from  the  lapse  of  time.  This  leaves  out  of  consideration  the 
existence  of  the  mortgage.  But  this,  it  seems  to  me,  is  what  we 
can  not  leaye  out  of  view.  What  were  the  rsal  assets  which  de- 
scended in  the  present  case?  CSertainly  not  the  fee  of  the  land. 
That  was  in  the  complainants,  the  mortgagees.  The  heirs  took 
nothing  but  the  equity  of  redemption.  Is  it  to  make  the  equity 
of  redemption  liable,  as  distinguished  from  the  land  itself,  that 
the  bill  is  brought  ?  But  if  by  the  statute,  defendants  hare  ac- 
quired a  title  to  the  fee,  they  can  of  course  have  no  right  of  re^- 
demption  as  against  themselves.  This  must  be  merged  or  ex- 
tinguished in  the  fee. 

There  is  another  ground  on  whieb  we  should  probably  arrive 
at  the  same  conclusion.  At  common  law»  land  was  not  liable  to 
execTttion  in  the  hands  of  the  specialty  debtor  himself,  though 
it  was  liable  in  the  hands  of  the  heir  as  assets  descended.  But 
when  judgment  was  obtained  against  the  ancestor  in  his  life- 
time, the  land  was  no  longer  liable  in  the  hands  of  the  heir. 
No  action  could  be  brought  against  him  on  the  judgment,  and 
he  was  regarded,  not  as  heir,  but  merely  as  tenant  of  the  land. 
By  the  statute  of  Westminster,  the  remedy  by  elegit  was  given 
against  the  land  in  the  hands  of  the  judgment  debtor,  and  after 
the  statute,  it  was  held  that  a  scire  facias  lay  against  the  heir,  to 
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show  caoae  why  a  moiety  of  the  lands  should  not  be  extended. 
The  cases  are  referred  to  in  note  4  to  2  Saund.  1,  where  it  is  said 
that  the  judgment  creditor  can  not  hare  execution  for  more  than 
a  moiety,  "  for  it  is  held  that  the  heir  is  chargeable  as  tenant  of 
the  land,  and  not  as  heir,  and  that  an  action  of  debt  does  not  lie 
against  him  on  the  judgment  or  recognizance."  And  in  StUe- 
man  t.  Aahdown,  2  Atk.  608,  the  question  was,  whether  a  judg- 
ment creditor  should  have  the  whole  land  sold  ?  Lord  Hardwieke 
said  the  judgment  a£fects  the  land  only  as  it  is  bound  by  the 
judgment,  and  equity  follows  the  law.  There  was  no  acire 
faciaa  against  the  heir  before  the  statute  of  Westminster,  and  it 
lies  against  him  only  as  terre  tenant,  and  by  virtue  of  the  statute. 
By  the  statute,  5  George  11. ,  lands  are  made  liable  to  all  debts  in 
the  same  manner  as  they  are  liable  in  England,  to  specialty 
debts,  and  the  whole  land  may  be  seized  and  sold  under  execu- 
tion against  the  judgment  debtor.  It  would  seem  to  f oUow  from 
analogy  to  the  Engh'sh  doctrine,  that  upon  the  death  of  the 
judgment  debtor,  a  scire  faciaa  will  lie  to  show  cause  why  the 
whole  land  should  not  be  sold.  According  to  our  decisions, 
faoweyer,  a  scire  facias  is  not  necessary,  but  the  land  in  the 
hands  of  the  heir  may  be  at  once  seized  and  sold  under  execu- 
tion. But  if  he  is  in  possession  not  as  heir,  but  only  as  terre  ten-- 
ant,  if  the  land  be  bound  in  his  hands  only  as  it  would  be  bound 
by  the  judgment  in  the  hands  of  any  other  tenant  or  holder,  it 
seems  to  foUow  from  the  decisions  in  Smiih  t.  McRa,  and  Choi- 
lete  Y.  Hart,  that  the  statute  of  limitations  will  operate  to  bar  the 
lien  of  the  judgment.  The  possession  of  the  heir  seems  to  be 
adverse,  for  he  claims  in  his  own  right,  and  according  to  the 
English  doctrine  the  executor  alone  is  the  debtor;  and  some 
absurd  and  mischievous  consequences  would  follow  from  a  con- 
trary determination.  Suppose  the  executor  to  make  payments 
on  tiie  judgment,  or  admissions,  so  as  to  keep  it  alive  for  more 
than  twenty  years,  is  the  land  to  remain  indefinitely  bound  in 
the  hands  of  the  heir?  What  is  the  privity  between  the  heir 
and  executor,  and  on  what  principle  is  it  that  the  acts  and  ad- 
missions of  the  latter  are  evidence,  and  conclusive  evidence 
against  the  former? 

It  is  true  that  it  has  been  determined  (imf ortunately,  I  think), 
that  the  land  in  the  hands  of  the  heir  may  be  seized  and  sold 
under  a  judgment  against  the  executor  himself,  when  the  heir 
has  had  no  opportuniiy  of  being  heard,  or  making  defense. 
These  decisions  are  too  well  settled,  and  too  many  rights  have 
vested  under  them  to  permit  their  being  questioned.    But  such 
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is  not  the  present  case,  and  I  do  not  feel  disposed  to  follow 
them  a  step  further  than  they  neoessarily  lead. 

It  is  ordered  and  decreed,  that  the  decree  of  Ohanoellor  Johh- 
809  be  reversed  and  the  bill  dismissed. 

Johnston,  Chancellor,  Gantt,  Butlsb,  Evans,  and  Eablb,  JJ., 
concurred. 


Chancellor  Dunkxn,  having  been  of  ooonael  in  the  case,  gaf» 
no  opiniciL 
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[Bxob'b  Lam,  1.] 

IVDlcsMBrr,  ohwgiiig  oommiadon  of  crime  sabfleqnently  to  tho  day  on  wlikh 
it  was  f oond  ia  fatally  defective. 

Lmal  Jbopabdt  dobs  not  Bbsult  fbom  ax  AmUIQNMXNT  UPOV  A  VOD 
Indiotmxnt. 

AoQUiTTAL  irpoN  AS  iNSUvnczsMT  Indiotmbut  IB  no  Bab  to  another  proee- 
ontioii  for  the  same  offoiiae* 

Peogxedings  under  a  Void  iNDiomnr  mat  be  Absxstbd  by  tho  jndgo 
before  whom  the  canae  Ib  bemg  tried,  and  the  prisoner  remanded  to  ons- 
tody  whenever  the  facts  rendering  the  indictment  void  are  brongfat  to 
the  notice  of  the  ooort. 

DmoBABOx  or  Jury  Impaneled  itpon  a  Tbial  under  a  Void  Indict- 
ment does  not  entitle  the  defendant  to  his  release. 

Indictment  Chaboino  a  Crime  to  have  been  Committed  upon  a  Date 
Naturally  Impossible,  Ib  Insofficienb,  and  all  proceedings  thereimdsr 
are  void  and  ineffectoaL 

Indiotmient  for  murder.  On  the  twenty-second  day  of  October, 
1838,  a  tnie  bill  was  returned  against  the  defendant,  by  the 
grand  jury,  for  murder.  The  crime  was  stated  in  the  indictment, 
erroneoudy,  to  have  been  committed  upon  the  twenty-fourth 
day  of  the  same  month,  which  made  it  appear,  from  the  language 
of  the  charge  itself,  that  the  offense  mentioned  was  not,  in  fact, 
committed  until  two  days  after  the  finding  of  the  indictment. 
On  the  twenty-fourth  day  of  October,  1838,  the  defendant  waa 
arraigned,  pleaded  not  guilty,  and  put  himself  upon  the  coun- 
try. A  jury  was  then  impaneled  and  sworn  to  tiy  the  cause. 
The  first  witness  for  the  prosecution  was  then  called,  and  the 
trial  about  to  proceed,  when  the  error  in  the  indictment  laying 
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ihe  connniHffiion  of  the  ofEense  two  days  later  than  thd  date  of 
the  finding  of  the  indictment  itself,  was  for  the  first  time  brought 
to  the  knowledge  of  the  court.  The  court  thereupon  ordered 
the  reeocd  to  be  withdrawn  from  the  jury,  and  the  latter  dis* 
missed.  The  defendant  moved  for  his  discharge.  Motion  re- 
fused. Defendant  appealed,  and  renewed,  in  the  appellate  court, 
faia  motion  for  a  discharge. 

Smari,  for  the  motion. 

WUhera^  contra. 

By  €!oort,-BuTX.KB,  J.    This  case  presents  rather  a  noTsl  than 
a  diffioult  question;  which,  howerer,  from  the  importance  of  its 
consequenoes,  demands  serious  consideration.    It  is  one  which, 
I  think,  can  be  satisfactorily  decided  on  authority.    At  least,  I 
am  reliered  from  apprehension,  from  that'conaideration.    With 
this  belief,  I  shall  proceed  to  consider,  and  sustain  my  judg- 
ment by  authoriiy,  on  the  following  positions:    1.  Was  the 
prisoner  ever  charged  and  put  on  his  trial  on  a  sufficient  and 
valid  indictment?    2.  If  not,  was  his  life  in  jeopardy  fft  any 
time?     3.  Would  an  acquittal  on  such  an  indictment  have 
been  effectual  to  protect  him  from  a  conviction  on  another 
and  valid  indictm^iit?    4.  When  it  was  apparent  from  the  pro- 
ceedings themselves,  that  neither  a  conviction  nor  an  acquit- 
tal would  have  availed  him  anythiog,  had  not  the  judge  the 
right  to  arrest  the  proceedings  and  detain  the  prisoner  fora  reg- 
ular and  legal  trial  ?    The  recital  of  the  indictment  would  pre* 
sent  tbe  statement  of  facts  upon  which  the  circuit  judge  decided, 
to  wit,  thai  *'  We,  the  grand  jurors,  sitting  as  the  inquest  of 
Kershaw  district,  on  Monday,  tibe  twenty-secord  day  of  October, 
1838,  do  present,  that  Franklin  H.  Bay,  on  the  twenty-fourth 
day  of  the  same  month,  did  murder,"  etc.    I  say  that  this  would 
appear,  because  the  recital  in  the  caption  can  always  be  made  to 
conform  to  the  truth.    The  names  of  the  grand  jury  can  be  in- 
serted, and  the  day  of  the  term  in  which  they  are  in  session,  and 
upon  which  they  find  their  bill.    Tins  can  be  done  at  any  time, 
without  altering  or  in  any  wise  interfering  with  the  material  and 
essential  allegations  in  the  indictment.    Before  the  paper  con- 
taining the  criminal  charge  is  handed  out  to  the  grand  jury,  it 
is  called  *'  a  bill  of  indictment."    After  it  is  found,  and  all  the 
blanks  filled  up,  it  is  called  '*an  indictment:"  2  Hawk.,  c.  25, 
sec.  1.    When  it  is  thus  made  perfect,  it  must  be  decided  to  be 
nJid  or  invalid,  according  to  the  requirements  of  the  law.    A 
legal  trial  depends  on  the  sufficiency  of  the  indictment,  as  there 
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can  be  no  trial  without  an  indictment.  A  trial  without  an  in- 
dictment would  be  illegal  and  void.  The  question,  then,  in  this 
case  is,  was  the  prisoner  ever  put  on  a  legal  trial  ?  and  that  must 
depend  on  the  sufSciencj  of  the  indictment,  as  found  bj  the 
grand  jury.  The  grand  jury  have  undertaken  to  say  that  the 
prisoner  was  guilty  of  a  crime,  two  days  in  advance  of  the  day 
on  which  they  found  their  bill.  They  have,  as  it  were,  looked 
into  the  future  by  divination  or  conjecture,  and  have  said  that 
an  individual  was  guilty  of  a  crime  before  the  day  arrived  on 
which  it  was  committed.  It  may  safely  be  said  that  no  human 
tribunal  has  cognizance  of  the  future:  that  alone  belongs  to 
Deity.  I  take  it,  that  if  a  grand  jury  were  to  proceed  on  obvi- 
ous probability  they  could  not  present  an  offense  an  hour  in  ad- 
vance of  that  on  which  they  were  sitting — ^much  less  a  day,  or  a 
week,  or  a  month.  Their  jurisdiction  extends  only  to  the  past. 
An  indictment  ought,  and  can  alone  be  found  in  the  same  dis- 
trict where  the  offense  was  committed.  And  by  the  stat.  10 
Henry  YI.,  12,  if  a  place  be  alleged,  and  there  is  no  such  place, 
the  indictment  is  void:  4  Com.  Dig.  671. 

If  a  grand  jury  sitting  in  one  district  were  to  find  that  an 
offense  had  been  committed  in  another,  their  finding  would  be 
bad,  upon  the  ground  that  they  had  gone  beyond  their  jurisdic- 
tion. This  position  is  clear.  By  alleging  the  offense  to  have 
been  committed  at  any  particular  place  within  their  jurisdiction, 
I  suppose  the  indictment  would  have  been  good.  The  same 
principle  may  be  applied  to  the  time  when  the  offense  is  alleged. 
If  the  time  laid  in  tiie  indictment  is  antecedent  to  the  finding, 
in  general  it  is  not  material  that  the  offense  should  be  proved  to 
have  been  committed  either  before  or  after  the  time  laid — ^pro- 
vided it  was  a  reasonable  time  before  the  finding  of  the  grand 
jury.  Jurisdiction  may,  however,  be  as  well  limited  by  time  as 
place.  Suppose  this  extravagant  case:  that  an  offense  was  al- 
leged to  have  been  committed  one  thousand  years  back,  could 
the  tribunals  of  the  United  States,  whose  territory  was  not  then 
discovered,  take  cognizance  of  it?  Narrow  the  time  to  a  nearer 
period,  but  one  before  which  the  people  of  the  United  States 
had  any  existence.  Let  it  approach  still  nearer  our  own  existence 
as  a  state,  but  before  it  was  settled.  In  such  cases,  the  offense 
would  appear  to  be  impossible,  from  the  time  laid,  so  far  as  any 
legal  tribunal  could  take  notice  of  it.  State  the  time  one  day 
forward,  and  it  would  be  equally  impossible,  that  any  human 
power  could  say  that  an  offense  could  be  committed.  Time, 
then,  sometimes,  as  well  as  place,  may  show  a  want  of  jurisdio* 
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Hon  and  legal  competency  to  take  notice  of  an  alleged  offense. 
The  concession,  both  of  the  solicitor  and  of  the  counsel  for  the 
prisoner,  may  be  adopted  bj  the  court — ^that  the  indictment  on 
which  the  prisoner  was  arraigned,  was  defective  and  insufficient 
to  sustain  a  legal  trial.  2.  The  prisoner's  life  can  not  be  put 
twice  in  jeopardy;  and  the  question  arises,  was  his  life  legally 
put  in  jeopardy  by  his  arraignment  on  an  insufficient  indict* 
ment?  I  adopt  the  proposition  of  Mr.  Justice  O'Neall,  in  his 
well-sustained  opinion  in  the  case  of  the  State  v.  McKeSy  1  Bail. 
651 :  "  Jeopardy  of  life  is  when  one  is  put  upon  his  trial  upon 
a  valid  indictment  for  a  capital  offense;  it  may  result  in  his  con- 
demnation, hence  he  is  in  jeopardy.''  The  prisoner,  Bay,  never 
was  on  his  trial,  unless  there  was  a  good  indictment,  and  there- 
fore no  judgment  could  have  been  pronounced  on  a  verdict  of 
conviction.  From  the  time  his  trial  commenced  it  was  a  mere 
form  that  could  not  have  resulted  in  his  condemnation.  This 
point  need  not  be  elaborated,  as  it  was  conceded  in  argument 
that  the  prisoner  was  in  no  jeopardy. 

The  third  proposition  was  thought  to  be  more  doubtful,  and 
it  was  said  that  although  he  was  in  no  danger  from  a  verdict  of 
conviction,  that  he  might  have  been  benefited  by  an  acquittal; 
and  that  be  should  not  have  been  deprived  of  the  advantage  of 
his  position.    I  am  entirely  satisfied,  from  unquestionable  au- 
thority, that  an  acquittal  would  have  availed  him  nothing,  so  as 
to  be  pleaded  in  bar,  to  another  trial  on  a  good  indictment.     I 
have  thoroughly  examined  the  authorities  on  this  point,  and  the 
general  proposition  may  be  thus  stated:   When  one  has  been 
tried  and  acquitted  on  a  bad  indictment,  he  may  be  tried  again. 
In  the  second  volume  of  Co.,  pt.  4,  p.  44,  the  case  of  Yaux  is 
reported.     The  prisoner  was  indicted  in  the  king's  bench,  of 
voluntarily  poisoning  one  Nicholas  Bidley.     The  defense  was, 
"  that  the  prisoner  had  been  tried  and  acquitted  of  the  same  of- 
fense; the  proceedings  and  former  indictment  are  set  out.     It 
was  resolved  by  the  coturt  that  the  first  indictment  on  which  he 
was  arraigned  and  tried  was  insufficient,  and  principally  because 
it  was  not  alleged  expressly  in  the  indictment  that  the  said  Bid- 
ley  received  and  drank  the  said  poison;"  but  that  the  words 
which  implied  merely  a  receipt  of  the  poison  were  not  sufficient  to 
maintain  the  indictment.   It  was  further  resolved  by  the  justices, 
that  the  reason  of  aiUre/ds  acquit  was,  because,  where  the 
maxim  of  common  law  is,  that  the  life  of  a  man  shall  not  be 
twice  put  in  jeopardy  for  the  same  offense,  and  that  is  the  reason 
and  cause  that  autrefois  acquitted  or  convicted  of  the  same  of- 
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fensd  is  a  good  plea,  yet  it  is  intendable  of  a  lawful  aoquittal  or 
oonviction;  for,  if  the  acqtdttal  or  conviction  is  not  lawfcd,  his 
life  was  never  in  jeopardy;  because  the  indidanent  in  tbis  case 
was  insufficient,  and  for  this  restson  he  was  not  legUimo  modo  ac- 
quietcUtis,  Since  this  case,  its  principle  has  never  been  qnes* 
tioned  in  the  English  courts:  on  the  contmry,  it  has  been  recog- 
nized and  acted  on  in  a  number  of  subsequent  cases  as  nnques- 
tionable.  Indeed,  in  all  the  subsequent  cases  that  I  have  looked 
at,  it  is  assumed  as  a  certain  point  on  which  they  were  to  rest 
See  the  following  cases :  Vkndercornb  v.  Abbot,  East,  Cro.  Law,  til 
Burglary;  The  King  v.  Emden,  9  Id.  439;  3  P.  Wm.  439-499/ 
The  fourth  proposition  may  be  sustained  witiiout  calling  into 
question  any  extraordinary  exerdse  of  discretion  on  the  part  of 
the  circuit  judge.  It  seems  to  me  that  it  was  matter  of  indif- 
ference to  the  prisoner,  whether  the  proceedings  were  arrested 
or  not.  If  tiie  indictment  was  void,  all  the  proceedings  founded 
on  it  werea  nidlity,  and  can  not  be  sanctioned  by  the  m^e  forms 
and  ceremonies  of  an  arraignment.  The  case  might  be  considered 
properly  as  standing  on  a  motion  to  quash  a  void  indictment,  or 
to  withdraw  from  the  juiy  a  paper  that  was  not  in  fact  an  in- 
dictment. If  the  indictment  was  good,  the  judge  was  wrong, 
and  the  prisoner  was  entitled  to  his  discharge,  because  he  was 
once  in  jeopardy.  The  exercise  of  the  discretion  of  a  judge  in 
such  a  case,  never  could  operate  to  the  prejudice  of  the  prisoner. 
Consider  the  case,  however,  as  it  actually  was — and  perhaps  it 
should  be  so  considered — that  the  prisoner  was  anaigned  on  a  void 
indictment,  whose  defects  appear  palpably  on  its  face,  showing 
that  the  prisoner  was  charged  with  an  impossible  offense,  did  the 
circuit  judge  exercise  an  unauthorized  jurisdiction  in  discharging 
the  jury  from  the  further  consideration  of  the  case?  In  gen- 
eral, when  a  jury  is  charged  with  a  case,  itcan  notbe  disdiarged 
without  rendering  a  verdict.  This  general  proposition  is  sub- 
ject, however,  to  many  exceptions,  and  juries  may,  in  many 
cases,  be  discharged  without  giving  a  verdict.  Mr.  Justice 
O'Neall  has  pointed  out  many  cases  in  his  opinion  above  re- 
ferred to.  In  all  the  cases  on  this  point,  the  judges  have  gv^n 
their  opinions  on  the  assumption  that  the  jury  had  been  regu- 
larly charged  on  a  legal  indictment.  In  none  that  I  have  ex- 
amined has  the  question  arisen  on  an  invalid  indictment.  I>i8- 
cretion  becomes  dangerous  in  proportion  as  it  may  become  des- 
potic and  mischievous;  and  when  no  valid  judgment  can  be  ran  • 
dered,  I  can  not  see  the  danger  of  a  judge  exercising  a  discretion  to 

1.  Rix  r.  Bwriigt. 
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piretMfct  one  being  raidtf^d  at  all.    It  amoontB  to  noOiing  more 
tbaa  qnafthing  the  indiotment,  and  ordering  the  prisoner  to  etand 
A  legal  trial)  andplaoee  him  in  no  worse  or  better  atuation  than 
if  he  had  been  oonvictedor  aoqtiitted.    It  waainthe  power  of  the 
ptifloner  to  hare  obviated  any  of  the  oonBeqnenoeaof  such  order, 
if  he  apprehended  it  would  opeiale  prejxididally.    He  ooold 
hare  consented  that  the  record  dioald  have  been  amended.    To 
say  that  it  would  be  in  the  power  of  a  proseculang  officer,  eitber 
to  oppresa  or  aid  a  prisoner,  by  an  irregularity  in  the  indict- 
ment, wotQd  be  bat  to  say  that  a  didionest  and  designing  of<- 
Acer,  similarly  situated,  could  always  effect  his  purpose  in  other 
and  more  eSbctiial  modes.    From  the  time  that  the  defect  was 
discoYexed  in  the  indictment,  was  it  not  worse  than  a  mockery  to 
cany  on  the  trial?    To  put  it  on  no  higher  ground,  it  would 
have  been  an  act  of  supererogation  on  the  part  of  the  court.    It 
could  haye  availed  nothing  but  to  let  the  parties  witness  the  de- 
velopment of  the  testimony.    It  would  have  been  to  use  the 
court  for  a  purpose  for  which  it  was  not  constituted.    I  never 
would  allow  the  judge  to  look  beyond  the  record  for  any  cause 
to  arrest  the  trial;  nor  in  general  should  he  do  so,  but  in  palpa- 
ble and  flagrant  cases  of  defect  in  the  indictment.    Not  that  the 
prisoner  would  suffer  by  it;  for  any  mistake  of  the  judge  would 
always  operate  in  hie  favor.    There  axe  many  admitted  oocasiona 
on  whi<di  a  judge  must  exercise  his  judgment  to  dischargea  jury. 
Ithe  were  disposed  to  be  corrupt,  he  could  exercise  this  discre- 
tion without  the  power  of  control  or  correction.    He  must  al- 
ways judge  of  the  necessity — such  as  his  own,  or  the  illness  of 
others  concerned  in  the  trial.    The  remarks  against  a  judge's 
power  to  discharge  a  jury  after  the  arraignment  of  a  prisoner, 
have  been  leveled  at  its  abuse,  and  not  itis  existence. 

Ur.  Justice  Foster,  in  the  introductory  remarks  of  his  judg- 
ment in  the  Case  of  Sir  John  Wedderboum,  says,  as  to  the 
power  of  a  judge  to  discharge  juries  in  capital  cases:  "The 
question  is  a  point  of  great  difficulty  and  mighty  import,  and  I 
take  it  to  be  one  of  those  questions  that  are  not  capable  of  being 
determined  hy  any  general  rule  that  hath  hitherto  been  laid 
down,  or  possibly  ever  may,"  etc.  "  For  I  think  it  impossible 
to  fix  on  any  single  rule  which  can  be  made  to  govern  the  in- 
finite variety  of  cases  that  may  come  under  this  question,  with- 
out manifest  absurdity."  Chief  Justice  Tilghman  makes  a 
similar  remark  in  the  case  of  The  ComnumweaUh  v.  Cook 
ftai.,6  Serg.  k  B.,  677  [9  Am.  Dec.  465],  and  concludes  by 
saying  that  "judges  have  therefore  thought  it  safest  to  da- 
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dde  froiL  time  to  time  the  oases  that  have  been  brought  before 
them,  taking  oare  not  to  commit  themselves  on  general  prin* 
dples."  So  far  from  laying  down  a  general  rule,  I  have  avoided 
it,  and  wish  to  be  understood  as  restricting  myself  to  the  par- 
ticnlar  case  tmder  consideration.  I  am  satisfied,  imder  the  very 
peculiar  and  extraordinary  state  of  the  &>cts  of  this  case,  and  the 
glaring  defect  of  the  indictment  on  its  face,  that  the  jury  ought 
to  have  been  discharged.  I  would  have  the  indictment  to  pre- 
sent the  whole  case;  but  here  it  contains  a  charge  of  an  impossi- 
ble offense,  or  one  that  the  court  could  not  take  notice  of.  It 
involves  no  higher  power  than  that  the  judge  should  judge  of 
his  jurisdiction.  Let  it  not  be  understood  that  I  would  allow  a 
judge  to  resort  to  any  but  a  conceded  state  of  facts,  for  his  de- 
termination, appearing  on  the  paper  itself. 
It  is  the  judgment  of  the  court  that  the  motion  be  dismissed. 

BxoHABDSON,  EvAKS,  and  Eablb,  JJ.,  concurred. 

O'NsALL,  J.,  was  not  present  at  the  argument,  but  concurred 
in  the  judgment,  as  pronounced  in  the  above  opinion. 


iMPoaaiBUi  OS  Futubs  Date  stated  in  an  indictment  ia  fatal:  State  ▼.  Sea- 
toUf  14  Am  Dec.  684.  An  indictment  in  which  no  day  at  all  ia  stated  as  the 
date  of  the  commission  of  the  offense,  will  not  support  a  jadgment  of  con- 
viction: State  v.  Boach,  2  Id.  626;  StaU  t.  BeckwUh^  18  Id.  46. 

PowEB  or  Coxr&T  to  Amxhd  or  refonn  indictment:  Note  to  State  v.  Sextan^ 
14  Am.  Dec  685. 

No  Man  oah  bb  Twicb  Put  in  Jbopabdy  of  his  life  for  the  same  offense: 
Campbell  v.  State,  30  Am.  Deo.  417;  State  ▼.  Cooper,  25  Id.  490;  State  ▼.  Mc 
Kee,  21  Id.  499.  In  the  note  to  this  last  case,  the  question  of  what  is  suffi- 
cient to  constitute  legal  jeopardy,  so  as  to  bar  another  prosecution  for  the 
same  offense,  is  considered  at  length. 

Dismissal  or  a  Jxjby  Impaneled  to  try  a  criminal  case  does  not  entitle  the 
prisoner  to  hia  release,  when:  Nugent  v.  Staie,  24  Am.  Dec  746;  Commons 
wealth  y.  Pickering,  13  Id.  452;  StaU  t.  Burhet,  12  Id.  662;  State  t.  Mo(^,  Id. 
641;  Suae  v.  Woodrvff,  2  Id.  122;  People  v.  OlcoU,  1  Id.  168.  In  State  ▼.  Mc- 
Kee,  21  Id.  499,  the  only  causes  for  which  the  court  may,  after  a  jury  has  been 
once  impaneled,  discharge  them,  and  remand  the  defendant,  are  stated  to  be:  1. 
Consent  of  the  prisoner;  2.  Illness  of  one  of  the  jury,  the  prisoner,  or  the  court; 
8.  Absence  of  one  of  the  jurymen;  4.  Impossibility  of  their  agreeing  on  a  ver- 
dict. Discharge  of  jury  for  reason  last  mentioned  has  been  restricted  to  casea 
where  the  necessity  of  so  doing  is  of  an  abaolute  character:  Cam,  v.  Cook, 
9  Id.  466;  People  v.  Ooodwin,  Id.  203. 
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EXEOUTOBS  OF  WaBE  V.   MURFH. 

[Bns's  Law,  M.] 
Dinm  nr  Whioh  Txbzatob  Sdcplt  Dibbcts  La.nd  to  bx  Sold  bt  hd  Ex* 

■omoBSy  and  the  prooeeds  applied  to  the  payment  of  his  debts,  oonTeyi 

to  the  ezeooton  a  mere  power  to  sell,  and  the  fee  passes  to  the  heir»  to 

beeome  div^^sted,  whenever  the  power  is  ezerdsed. 
Dbvibb  ov  liAHD  TO  AK  ExBCUTOB  IN  Pbbson,  with  an  additional  directioii 

that  it  be  sold  by  him,  vests  the  fee  in  the  executor. 

Tbxspass.  Plaintifffl  sued  aa  executors  of  the  last  will  and 
testament  of  Ware.  Defendant  moved  for  a  nonsuit  on  the 
ground  fhat  the  will  gave  the  plaintifis  only  a  power  to  sell,  and 
not  the  fee  in  the  land.  Motion  overruled  by  the  judge  below. 
The  opinion  states  the  case. 

Irby,  for  the  motion. 

ToiLng^  contra. 

By  Courty  Eva2»,  J.  This  was  an  action  of  trespass  to  trj 
title,  tried  before  me  at  Laurens,  taXL  term,  1838.  The  plaintiffii 
were  the  executors  of  Edmund  Ware,  and  claimed  to  maintain 
the  action  in  their  own  right,  under  certain  clauses  in  their  tes- 
tator's will.  The  sixth  clause  in  the  will  is  as  follows:  '*  It  is 
my  will  and  desire,  that  all  the  rest  and  residue  of  landed  and 
real  estate,  and  of  such  real  estate  as  may  hereafter  come  to  the 
possession  of  my  executors,  now  in  dispute,  and  to  which  I  have 
a  claim,  be  sold  by  my  executors,"  etc.  By  the  eighth  clause, 
he  directs  the  proceeds  of  the  sale,  with  other  funds,  to  be  ap- 
plied to  the  payment  of  his  debts.  The  question  arising  on  the 
construction  of  these  clauses  is,  whether,  by  the  will  of  Edmund 
Ware,  the  fee  in  the  land  in  dispute  passed  to  the  executors,  or 
whether  the  will  gave  them  a  mere  power  to  sell  ?  A  motion 
was  made  for  a  nonsuit,  which  I  refused,  because  I  was  not 
folly  satisfied  on  the  subject.  Since  the  argument  in  this  court, 
I  have  looked  into  the  case,  and  have  made  up  a  clear  judg- 
ment, that  the  motion  should  be  granted.  The  distinction  is, 
between  a  devise  to  executors  to  sell;  as  if  the  testator  say,  I 
devise  my  land  to  my  executors  to  be  sold — and  a  devise  that 
the  executors  shall  sell,  as  where  the  testator  says,  I  devise,  or 
direct,  that  my  lands  be  sold  by  my  executors.  In  the  first 
case,  the  fee  passes  to  the  executors;  in  the  last,  the  fee  passes 
to  the  heir  to  be  divested  whenever  the  power  is  executed  by  the 
executors.  It  is  supposed  that  the  direction  to  pay  the  debts 
from  the  proceeds  will  vary  the  rule  above  stated,  which  is  ad- 
mitted to  be  the  general  rule.   AU  the  authorities  are  reviewed  by 
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Sogdeiiy  in  his  work  on  powers,  page  106;  and  he  says,  **  there 
is  no  authority  for  this  distinction,  except  a  dictum  of  Sir 
Matthew  Hale;"  that  it  had  been  held,  that  if  a  man  devises  that 
his  land  be  sold  for  the  payment  of  his  debts,  this  will  give  an 
interest  to  the  executors,  as  well  as  if  he  had  devised  his  lands 
to  his  executors  to  be  sold.  The  same  principle  has  been 
stated  in  15  Johns.  346;^  but  I  think  the  question  has  been 
settled  in  our  case  of  Ferguson  v.  King,  2  Nott  &  M.  588.' 
There,  the  testator  devised  his  land  to  be  sold  by  his  executors 
for  the  payment  of  his  debts;  but  they  were  directed  to  divide, 
if  they  should  be  of  opinion  it  would  be  best  for  his  estate  not 
to  sell  the  land.  The  executors  neither  sold  nor  divided;  and 
after  a  Lipse  of  many  years,  the  heirs  at  law  sued  to  recover  the 
land.  It  was  held  they  coidd  maintain  the  action,  and  the 
opinion  goes  on  the  ground,  that  the  fee  vested  in  them,  and 
the  executors  had  only  a  power.  The  motion  for  a  nonsuit  is 
therefore  granted. 

Gautt,  Riohabdson,  Butlsb,  Bablb,  and  CNeall,  JJ.»  oon« 
curred.  ^^^ 

Dbvibb  wtth  Powxr  or  Salb. — ^A  deviae  of  land  to  wife  of  teitAtor  for 
life,  coupled  with  a  power,  in  case  of  need,  to  sell  all  his  estate  both  real  and 
personal,  for  her  comfortable  support,  vests  in  the  wife  a  life  estate  only, 
with  a  power  of  sale  depending  on  a  contingency:  SUvum  y.  WinMp^  11  Am. 
Dec.  178;  direction  in  a  will  that  bind  of  testator  shall  be  sold  and  the  pro- 
oeedfl  distributed,  creates  a  vested  interest  in  the  legatees,  as  much  as  if  the 
land  itself  had  been  devised:  Tazewell  v.  Smith,  10  Id.  533;  where  land  ia 
directed  to  be  »old  equity  will  treat  it  as  money:  Id, 

PowEB  OF  Sale  Qmv  to  ah  Executor  in  a  will,  although  the  power  ia 
implied  simply,  vests  the  title  in  the  heir  at  law  until  a  sale  by  the  executor, 
when  it  becomes  divested,  and  the  proceeds  then  stand  upon  the  same  foot* 
ing  as  a  legacy  of  personalty:  Ooing  v.  Emery,  26  Am.  Dec  645;  ezocutora 
acting  under  a  power  of  sale,  become  trustees  for  the  devisees  and  heirs,  and 
the  law  and  the  devise  constitute  them  trustees  for  the  creditors;  Brwch  v. 
Lcmtz,  21  Id.  458;  power  given  to  an  executor  by  will  to  sell  hinds,  when,  i» 
his  opinion,  snle  can  be  made  to  good  advantage,  accompanied  with  a  direc- 
tion to  distribute  the  proceeds  among  testator's  children,  ia  a  power  ooupled 
with  an  interest,  and  entitles  the  executor  to  the  possession  of  the  landt 
DaXme^  v.  Manning,  17  Id.  597. 
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IRics'B  Law,  189.] 

Master  and  Owner  ov  a  Vessel  mat  be  Sbverallt  Held  Lubli  for  los» 
of  goods  delivered  for  tmnsportation,  but  they  can  not  be  held  so  Jointly. 
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JomT  AcnoN  ow  Assuvpsit  can  not  bb  SusTAnvxD  agaiiut  tlie  master  and 
owner  of  a  vessel,  to  recover  for  goods  destroyed  through  negligence. 

Taxlubm  to  Pbovs  a  Strictly  Joint  LiABiLrrT  »  Fatal  upon  a  motion  for 
a  nonsuit,  in  an  action  in  which  the  declaration  charges  a  joint  contract 
by  the  master  and  owner  of  a  vessel,  and  alleges  aloes  though  n^ligence. 

DacLABATiON  IK  ASSUMPSIT  or  in  case  ex  qucui  eorUraetu  must  unite  all  the 
Joint  contracting  parties  as  defendants,  but  it  must  not  unite  any  whose 
liability  is  not  strictly  and  absolutely  joint. 

AcnoK  ov  Assumpsit  upon  a  Joint  Contraot  is  not  sustained  by  proof 
showing  one  of  the  joint  defendants  to  be  liable,  and  not  the  other. 

Assumpsit.  The  declaration  charged  a  joint  contract  by  the 
defendants  to  carry  fourteen  bales  of  cotton  from  Hamburg  to 
Charleston  in  the  steamer  Augusta,  and  alleged  a  loss  through 
Diligence.  Magrath  owned,  and  Brooks  acted  as  master,  of 
the  vessel.  Plaintiff  introduced  a  bill  of  lading,  signed  by 
Brooks,  and  proved  also  that  the  cotton  had  never  been  delivered. 
Upon  the  part  of  the  defendants  it  was  proved,  that  it  was  no 
part  of  thn  employment  of  Captain  Brooks  to  sign  bills  of  lading: 
that  an  agent  was  specially  provided  for  that  purpose,  at  the 
place  where  the  cotton  was  received;  that  the  agent  acted  under 
specific  instructions  not  to  receive  cotton,  without  a  special  ac- 
ceptance, excluding  liability  for  fire;  that  it  was  generally  known 
that  the  steamer  had  such  an  agent  and  that  he  was  acting  undei^ 
the  instructions  named.  It  was  proved  that  the  cotton  was  de^ 
stroyed  by  fire,  occurring  in  the  night-time,  while  on  board  a. 
tighter,  from  which  it  was  to  be  loaded  on  defendants'  vessel.. 
Defendants  objected  that  there  was  a  misjoinder  of  parties;.- 
and  also  moved  for  a  nonsuit.  This  point  was  reserved,  and  the 
question  of  neglect  left  to  the  jury,  who  found  for  the  plaintiff. 
Defendants  moved  the  court  of  appeals  for  a  new  trial.  1.  Be- 
cause the  contract  declared  on  was  several  and  not  joint,  and 
there  was  therefore  a  misjoinder  of  parties  defendant.  2.  The 
contract  proved  was  different  from  that  alleged,  and  a  nonsuit 
should  have  been  granted. 

Petiffru  and  Magraihy  for  the  defendants. 
jButU,  contra. 

By  Court,  Eablb,  J.  That  the  master  of  a  vessel,  as  well  as 
the  owner,  is  liable  to  the  merchant,  or  shipper,  for  damages,  in 
case  of  injuiy  to  the  goods,  or  their  loss,  is  a  weU-settied  prin- 
ciple of  the  law  of  carriers.  The  mode  in  which  the  liability  is 
to  be  enforced,  is  the  question  now  presented  for  consideration. 
The  master  is  liable  to  the  shipper,  precisely  to  the  same  extent, 
and  in  the  same  form  of  action,  as  the  owner  is;  but  he  is  liable 
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in  a  different  character  and  on  a  different  ground.  Where  he 
has  no  property  in  the  vessel,  and.  has  only  the  conduct  and 
management,  he  is  the  confidential  servant  or  agent  of  the 
owners.  They  are  bound  by  his  contracts,  by  reason  of  their 
employment  of  the  ship  and  of  the  profit  which  they  derive  from 
it  by  the  receipt  of  the  freight  money.  The  master  is  also  liable 
on  his  own  contract  for  the  transportation  of  the  goods  and  by 
virtue  of  his  taking  charge  of  them  for  that  purpose.  The  lia- 
bility of  the  owners  is  implied  by  law  from  the  nature  of  the 
employment,  on  the  ground  of  public  policy.  The  liability  of 
the  master  seems  rather  to  be  by  express  undertaking,  and  al- 
though he  is  not  owner  and  receives  no  part  of  the  freight,  yet 
on  the  same  ground  of  public  policy  and  in  favor  of  commerce, 
he  is  made  personally  responsible,  on  his  undertaking,  even 
where  the  owners  are  known,  which  is  thus  far  a  departure  from 
the  general  law  of  principal  and  agent.  In  this  action,  it  is  at- 
tempted to  make  the  master  and  owner  jointly  liable  in  the  same 
action,  and  a  verdict  has  been  taken  for  the  plaintiffs,  subject  to 
the  opinion  of  the  court,  on  the  .question  whether  they  can  be 
jointly  sued. 

The  first  material  inquiry  is,  whether  this  declaration  is  in 

case,  or  in  assumpsit;  for  if  it  be  clearly  a  declaration  in  case, 

then  according  to   Govett  v.   Radnidge  et  al.,  3  East,  63,  the 

plaintiffs  might  recover,  on  proof  of  a  cause  of  action  against 

-one  and  the  joinder  of  too  many  defendants,  would  not  be  fatal. 

'  That  was  not  an  action  on  the  custom  against  the  owners  or 

.master  of  a  vessel,  but  against  several,  for  carelessly,  negli- 

"gently,  and  imprudently  behaving  and  conducting  themselves, 

in  loading  a  hogshead  of  treacle,  which  they  had  the  loading  of, 

for  a  reward,  whereby  it  was  let  fall,  broke  and  damaged.     On 

the  frame  of  the  declaration  it  was  considered  a  count  in  case, 

and  the  plaintiff  had  a  verdict  against  one  only.    Yet  the  cause 

•of  action  obviously  arose  out  of  a  contract  to  do  the  particular 

work  for  hire.    The  plaintiff  was  allowed  to  consider  the  breach 

of  duty  as  a  tortious  negligence,  rather  than  as  forming  a  breach 

of  promise,  implied  from  the  consideration  of  hire. 

The  declaration  in  the  case  before  us  would  seem  to  be  in  as- 
eumpsit.  It  has  aU  the  form  and  requisites  of  assumpsit:  the 
statement  of  the  consideration,  the  undertaking,  and  the  non- 
performance. I  apprehend  no  particular  form  of  words  can  bo 
requisite  to  make  a  coimt  in  assumpsit,  although  in  the  old 
forms  super  se  suscepU  seem  to  have  been  so  considered:  Dale 
T.  HaU,  1  Wils.  282.    Since  the  cases  of  PoweU  v.  Layion,  2  Bos. 
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and  Pnl.  QH.  B.)  365,  and  of  Max  ▼.  BobarU  d  al..  Id.  464,  the 
anthoiitj  of  OoveU  t.  Badnidge  el  al.  has  been  much  shaken,  so 
far  as  it  went  to  decide  that  even  in  case  ex  quasi  contractu,  the 
joinder  of  too  many  defendants  was  not  fatal,  either  by  plea  in 
abatement  or  in  ariest  of  judgment.    Powell  y.  Layton  was  case 
in  the  form  of  tort,  against  one  of  seyezal  joint  owners  of  a  ship, 
for  not  carrying  goods;  plea  in  abatement  of  the  non-joinder  of 
another  joint  owner,  and  demurrer  to  the  plea.     Sii:  Jamed 
Mansfield,  in  delivering  the  opinion  of  the  court,'- sai(}:  ''It 
seems  to  be  admitted,  nor  indeed  can  there  be  a  doubt  on  that 
head,  that  if  this  action  is  founded  in  .oeniilarapt,  the  plea  in 
abatement  is  good,"  and  although  the  word  suBcqyit  was  not 
used,  yet  as  the  nature  of  the  chsjrge  3raus,  that  the  defendant 
agreed  to  carry  the  goods  and.b^d  failed  in  the  performance  of 
his  agreement,  it  could  make  no  difference  that  the  word  sus^ 
cepU  was  not  used.    He«  cojild  not  understand  how  an  action 
against  a  carriecf^ou.'thd  custom,  came  to  be  considered  an 
action  in  tort."\, .  Jis  to  the  use  of  the  word  suscepU,  Dennison,  J. , 
in  a  former  case.  Dale  v.  ffall,  had  considered  that  the  use  or 
omission  of  it  made  no  difference,  and  that  an  action  against  a 
carrier  is  founded  on  contract.     In  Max  y.  Roberta  el  al.  Sir 
James  Mansfield  held  the  same  doctrine;  and  in  an  action  on 
the  case  against  several  joint  owners  of  a  ship  for  not  carrying 
goods  for  freight  according  to  agreement,  and  alleging  a  devi- 
ation, the  plaintiff  failing  to  prove  all  the  defendants  to  be  joint 
owners,  it  was  held  that  he  could  not  recover,  even  against 
those  whom  he  proved  to  be  joint  owners;  and  in  W&ale  v. 
King,^  12  East,  452,  Lord  EUenborough  held,  even  in  case  fox 
deceit  in  a  warranty,  where  it  arose  in  a  joint  sale  of  sheep  by 
two,  as  their  joint  property,  that  the  joint  interest  and  joint 
sale  of  both  being  described  as  the  foiuidation  of  the  joint  war- 
ranty, were  essential,  and  must  be  proved  as  laid;  and  the 
plaintiff  was  nonsuited.     It  is  certainly  difficult  to  reconcile 
this  case  with  Oovett  v.  Badnidge,  upon  the  grounds  taken  in  the 
latter  case,  and  it  is  impossible  to  add  anything  to  what  was 
said  by  Sir  James  Mansfield  in  the  cases  already  cited  from  the 
common  pleas,  to  show  that  in  all  the  cases  against  carriers  on  the 
customs,  whether  the  action  be  case  or  assumpsit,  the  duty  of 
the  owner  or  master  arises  by  contract,  the  merchant  agrees  to 
pay  the  freight  and  the  carrier  to  carry  the  goods;  and  it  would 
be  strange,  as  it  is  certainly  unreasonable,  that  the  whole  char- 
acter of  the  action,  the  evidence  to  be  offered,  and  the  rights  of 

1.  Weaa  V.  King. 


102  Patton  v.  MAa&ATH.  [S.  Carolma* 

ihe  parties,  aliould  depend  on  the  use  or  omission  of  the  words 
super  semisoepit.  The  cases  of  Pou^eK  v.  ikit/fon,  and  J£ur  v.  i2o6erto 
el  al.y  are  regarded  by  Mr.  Chitiy  as  having  ovemiled  Ocveti  y. 
Sadnidge,  and  they  have  since  been  followed  in  the  English 
courts. 

Whether,  therefore,  the  declaration  here  be  considered  as 
strictly  a  declaration  in  assumpsit  (of  which  I  think  there  can 
be  no  dou}>t),  or  as  a  declaration  in  case  ex  quasi  contractu,  the 
result  will-be  the  same,  and  the  general  and  weU-settled  rules  of 
pleading  a2^d-eyi4Qnce  will  apply.  The  plaintiff  must  sue  all  the 
joint  contractiivg  parties,  or  the  defendants  may  plead  in  abate- 
ment. He  must  sui^  in  ilie  same  action,  only  the  joint  contract- 
ing parties,  or  he  will  fail  9it  4)he  trial.  He  must  prove  a  joint 
liability,  either  by  express  Qpnt^ty  or  implied  by  law,  from  the 
relation  of  the  parties  and  the  natare*of  their  undertaking  and 
employment,*  and  this  brings  us  to  t^  consideration  of  the  prin- 
cipal question,  are  the  defendants  in  this-actdon  to  be  regarded  as 
joint  contractors,  either  by  express  agreementor  hnplied  liability  ? 
If  they  are,  the  action  is  well  brought;  if  they  ase  not,  the  plaint- 
iffs must  fail.  And  here  perhaps  it  might  be  sufficient  to  refer  to 
several  treatises  of  established  authority,  where  it  is  said,  that 
although  the  master  and  owner  are  both  liable,  yet  they  are  liable 
in  distinct  characters,  and  on  distinct  grounds,  and  a  joint  action 
can  not  be  maintained  against  them.  In  2Iiiv.  on  Agency,  2G7, 
it  is  said  the  remedy  against  the  master  and  owner  is  twofold, 
and  in  pursuing  his  remedy  against  them,  the  plaintiff  must  take 
care  to  describe  the  defendant  by  his  real  character,  and  Rich- 
wood  V.  Footmer,^  before  Lord  Kenyon  at  nisi  prius  in  1790  is 
cited,  where  in  an  action  at  law  against  a  person  as  master,  and 
it  appeared  at  the  trial  that  the  defendant  was  not  master,  but 
owner,  the  plaintiff  was  nonsuited.  Abbott,  in  his  treatise  on 
shipping,  114  (which,  says  Mr.  Justice  Stoiy ,  has  acquired  a  de- 
served reputation  for  accuracy  and  extent  of  information),  uses 
almost  the  same  language  and  refers  to  the  same  case  before  Lord 
Kenyon.  Indeed  in  aU  the  treatises  on  the  subject,  and  in  all 
the  cases  where  the  point  has  been  discussed,  the  liability  of  the 
master  is  spoken  of  as  cumulative,  accessory,  something  in  addi- 
tion to  the  liability  of  the  owner.  Lord  Mansfield,  in  Rich  v.  Coe^ 
Oowp.  636,  says,  ''  whoever  furnishes  supplies  for  a  vessel  has  a 
treble  security:  1.  The  person  of  the  master;  2.  The  specific 
ehip;  3.  The  personal  security  of  the  owners."  The  master  is 
personally  liable  as  making  the  contract.     The  owners  are  liable 

1.  Ab.  Sh.  124. 
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in  consequence  of  the  master's  act,  because  thej  choose  him;  and 
although  Mollojy  and  Holt,  0.  J.,  in  Boson  v.  Sanford,^  seem  to 
put  the  liability  of  the  owners  on  account  of  their  employment  of 
the  ship  and  deriving  a  profit  from  it,  it  is  still  a  different  liability 
from  that  of  the  master,  and  is  rather  implied  than  express.  If 
this  contract  is  joint,  how  does  it  happen  that  in  the  whole  range 
of  English  and  American  cases,  the  research  of  counsel  has  not 
enabled  him  to  find  a  single  precedent  of  a  joint  action  against  mas- 
ter and  owner?  The  want  of  such  a  case  is  a  strong  argument 
against  the  doctrine. 

But  there  are  other  tests  which  will  more  condusiyely  show 
that  the  defendants  are  improperly  joined.  If  their  liabilify  is 
joint,  then  they  not  only  may  be  joined,  but  must  be  joined; 
and  if  one  only  is  sued,  he  could  plead  in  abatement,  the  non- 
joinder of  the  other;  or  their  contract  must  be  joint  and  sev- 
eral; not  only  can  no  case  be  found  where  they  were  joined,  but 
no  case  can  be  found  of  a  plea  in  abatement,  by  one,  of  the  non- 
joinder of  the  other,  a  proof  that  they  have  always  been  regarded 
as  distinct  and  several  liabilities.  As  I  had  occasion  to  remark 
before,  during  this  term,  in  another  case,'  I  can  not  conceive  of  a 
joint  and  several  liability,  unless  by  express  agreement,  nor  of  a 
joint  liability  againstseveral,  that  does  notarise  at  the  same  time, 
bythesameact,  andlmayadd,  in  the  same  character,  against  all 
who  are  liable  at  all. 

If  they  can  be  sued  jointly  and  must  be  sued  jointly,  it  fol- 
lows that  they  must  jointly  sue,  on  all  contracts  in  reference  to 
the  vessel  or  freight.  One  could  not  sue  without  the  other.  If 
he  were  to  do  so,  he  would  fail  at  the  trial  on  proof  that  there 
was  an  owner  or  master  not  joined  in  the  action,  as  it  might 
be  brought  in  the  name  of  one  or  the  other.  Now  it  is  well 
settled  that  either  may  sue  on  such  contracts  in  his  own  name. 
The  master  sues  for  his  owner  and  the  owner  for  himself:  the 
one  as  agent,  the  other  as  principal.  Indeed,  I  apprehend  their 
light  to  sue  and  liability  to  be  sued,  depend  at  last  rather  on 
the  law  of  principal  and  agent,  with  the  modification  I  have  be- 
fore expressed,  made  in  favor  of  commerce,  by  extending  the 
liability  of  the  agent  personally. 

There  are  other  teste  which  may  further  demonstrate  that  they 
can  not  be  joined.  If  the  contract  and  liability  be  joint,  aU  the 
incidents  of  a  joint  contract  at  law  must  follow.  Since  the 
learned  judgment  of  Lord  Mansfield,  in  Harnbly  v.  TroUy  Cowp. 
870,  it  would  hardly  be  doubted,  if  an  owner  of  a  vessel,  having 

1.  B9wn  T.  8an4f9rdt  Oarth.  63.  3.  Milne  ▼.  VSmceiU  «C  aL 
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reoeived  goods  to  cany  for  hire,  aliottld  die,  the  aoiion  would 
surviye  against'  his  executor.  Where  the  cause  of  action  is 
money  due,  or  a  contract  to  be  performed,  gain  or  acquisition  of 
the  testator,  bj  the  work  and  labor  of  another,  or  a  promise  bj 
the  testator,  express  or  implied,  the  action  surviyes  against  the 
executor.  Where  the  cause  of  action  is  tort,  or  arises  ex  delicto, 
supposed  to  be  by  force  and  against  the  peace,  then  the  action 
dies.  If  then  this  contract  of  master  and  owner  be  a  joint  con- 
tract only,  and  the  owner  die,  the  master  only  would  be  liable  at 
law,  and  the  merchant  would  be  driven  into  equity,  against  the 
representatiyes  of  the  owner.  This  would  seem  to  be  a  singular 
result,  where  the  liability  of  the  owner  arises  from  employing 
the  ship  and  receiving  the  freight,  the  master  being  only  his 
agent;  in  other  words,  if  the  principal  die  his  estate  is  dis- 
charged at  law  and  the  agent  is  substituted  to  the  whole  respon- 
sibility. 

These  liabilities  as  between  each  other,  if  properly  considered, 
will  also  show  that  there  is  not  a  joint  contract.  But  for  the 
custom  and  policy,  the  master  would  be  liable  only  for  negli- 
gence. He  receives  no  compensation  from  the  shippers.  He  is 
employed  and  paid  by  the  owner,  and  in  the  law  of  principal 
and  agent,  is  liable  only  to  the  owner  for  negligence.  The  law 
of  joint  contracts  is,  that  if  one  pay  all,  he  may  compel  contri- 
bution, but  between  the  master  and  owner,  whether  sued  jointly 
or  not,  the  principle  of  contribution  can  not  apply  at  all.  For 
loss,  arising  otherwise  than  from  the  negligence  or  de&ult  of 
the  master,  the  owner  alone  is  ultimately  responsible;  for  if  the 
master  be  sued,  he  may  make  the  owners  refund— on  the  con- 
trary for  such  as  do  arise  from  his  negligence  or  default,  he 
alone  is  ultimately  responsible,  and  the  owner,  if  sued,  may  re- 
cover over  from  him.  The  principle  of  joint  contracts  does  not 
apply.  Their  liability  is  in  distinct  characters,  on  different 
grounds,  and  ultimately  as  between  themselves  to  a  different  ex- 
tent. It  seems  to  be  clear,  therefore,  on  reason  and  authority, 
that  they  can  not  be  joined  as  co-defendants  in  the  same  action. 

A  new  trial  is  therefore  ordered,  and  at  the  hearing  below  the 
plaintiff  will  have  to  be  nonsuited. 

Gaittt,  OTTeall,  and  Butleb,  JJ.,  concurred. 


AflsuMPSTT  AOAnrar  Sbvxral  DEWR^rDAsra  requires  express  proof  of  a 
jiromise  by  all:  OuUs  v.  Oorchn,  29  Am.  Dec.  520.    At  oonunon  Uw,  in  «o 
tiona  ex  delicto,  verdicts  might  be  separate  as  to  one  or  more  defendants  joined 
in  the  action;  but  in  actions  ex  conircKtu  they  most  have  been  joint:  Jones  t. 
FUcher,  24  Id.  716.    Party  in  an  action  on  a  special  contract^  who  fails  to 
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pcoTe  Mb  oootnct  precisely  u  laid,  bat  proves  a  different  special  oontraot, 
can  not  recover  on  either  contract;  nor  can  he  recover  on  the  common  ooontiv 
when  there  is  a  special  contract  in  existence:  Fowler  ▼.  AtuUn,  26  Id.  701. 

Where  as  Express  Contract  is  Nsoessart  to  Create  a  Liabilfft, 
it  mnst  be  stated,  and  must  also  be  proved  as  laid:  Wright  ▼.  Oeer,  27  Anu 
Deo.  538;  Fowler  ▼.  Atutin,  26  Id.  701. 

Plxa  in  Abatxment  is  not  Nscbssart  in  order  to  take  advantage  of  ao 
ebjectioa  upon  the  gronnd  of  non-joinder  of  parties  plaintiff,  it  may  be  shown 
under  the  general  issue,  that  others  are  interested  in  the  obligation  soed  npon: 
MarshaU  v.  Jones,  25  Am.  Dec.  260;  but  the  nonjoinder  of  a  co-defendant 
can  only  be  taken  advantage  of  by  plea  in  abatement:  Jvm»^  PUcher,  24  Id. 
716;  and  objection  of  want  of  proper  parties,  if  not  taken  in  the  court  below, 
by  demurrer  or  otherwise,  can  not  be  considered  by  the  supreme  coort:  Reno$ 
V.  Dougherty^  27  Id.  496. 

Plea  of  Intaxct  bt  One  Joint  Defendant,  in  an  action  ex  emUradm^ 
4oea  not  bar  a  recovery  as  to  the  others:  OuUe  v.  Oordont  29  Am.  Dec  520. 


MoGlUBE  V.  RiOHAiUDSON. 

[Bxob's  Law,  215.] 

ftwna  OF  A  Ybssbl  is  Liable  as  a  Common  Carrier  for  the  act  of  his 
agent,  who,  without  his  knowledge,  receives  goods  for  carriage,  when  the 
latter  was  accustomed  to  act  for  him  generally  in  the  capacity  of  master, 
and  had  entire  charge  of  the  vessel,  although  it  was  usually  employed  in 
transporting  the  goods  of  the  owner  only,  and  not  those  of  other  persons, 
except  that,  occasionally,  when  his  own  goods  were  insufficient  to  form 
a  complete  cargo,  he  had  received  and  carried  the  goods  of  others,  taking 
freight  therefor,  upon  personal  application  being  made  to  him  for  that 
purpose  by  the  shippers. 

AoRNT  Binds  his  Principal  bt  his  Acts  within  the  ordinary  scope  of 
his  usual  authority,  unless  specifically  limited  and  restricted. 

Case.  Richardson  owned  a  boat  which  he  usually  employed 
in  transporting  his  own  cotton.  Occasionally,  however,  when  he 
was  unable  to  make  up  a  full  load  with  his  own  goods,  he  re- 
ceived those  of  his  neighbors.  It  was  the  usual  practice,  upon 
the  part  of  those  who  desired  their  goods  conveyed  on  defend- 
ant's boat,  to  make  a  personal  application  to  him  for  the  privi- 
lege. Whenever  goods  were  taken  in  this  manner  for  other  per- 
sona, the  defendant  charged  a  certain  amount  for  carriage. 
McCluze  applied  to  the  master,  or  patroon,  of  the  boat,  Howzer, 
while  she  lay  at  defendant's  landing,  for  transportation  for  his 
cotton.  He  inquired  if  it  would  be  necessary  to  see  Bichardson. 
The  master  said  it  would  not,  as  Bichardson  was  at  that  moment 
away,  and  not  accessible.  The  cotton  was  taken  on  board. 
Four  bales  were  destroyed  by  fire.  Two  more  were  slightly  in« 
jnred,  and,  being  placed  on  another  boat,  were  lost  in  a  storm. 
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The  master  (eBtified  that  he  had  never  before  taken  cotton  with- 
out  Richardson's  consent.  One  witness  stated  that  he  had 
shipped  cotton  on  the  defendant's  boat,  in  his  absence,  by  mak- 
ing arrangements  with  the  master.  Verdict  for  plaintiff.  Mo- 
tion for  a  new  trial. 

Frosty  for  the  defendant. 

Ifagraih,  contra, 

Bj  Court,  BuTLEB,  J.  Whether  the  defendant  Bichardson, 
would  have  consented  that  the  plaintiff  should  put  his  cotton 
on  board  of  his  boat  if  he  had  been  present,  is  a  matter  of 
conjecture.  It  is  certain  his  agent,  believing  in  his  authority  to 
do  so,  did  take  the  cotton.  The  patroon  who  was  in  charge  of 
the  boat,  represented  himself  as  competent  to  take  in  freight, 
and  had  not  the  plaintiff  every  reason  to  believe  that  the  agent 
was  acting  within  the  scope  of  his  authority?  The  boat  had  on 
board  Goodwin's  and  Dall^'  cotton,  for  which  the  owner  charged 
them  freight.  The  plaintiff  might  well  have  concluded  that  his 
cotton  would  be  carried  on  the  same  terms,  particularly  as  de- 
fendant had  never  made  any  discrimination  among  his  neighbors, 
but  indifferently  took  their  cotton  when  he  wanted  freight  for 
his  boat.  So  &r  as  the  communiiy  were  concerned,  the  patroon 
(Howzer)  occupied  the  position  of  any  other  master  of  a  boat, 
and  might  be  regarded  as  the  agent  of  the  defendant  to  take  in 
and  sign  bills  of  lading  for  freight.  If  the  defendant  had  pre- 
viously employed  his  boat  for  his  own  purposes  exclusively,  it 
could  not  have  been  fairly  inferred  that  the  agent  could  do  what 
his  employer  never  had  done;  but  his  employer  had  used  his 
boat  in  some  measure  for  the  community  in  which  he  lived,  and 
from  his  course  of  dealing  with  it,  had  held  himself  out  as  a 
common  carrier.  He  had  not  in  fact  imposed  any  restrictions  on 
the  patroon's  authority  to  take  in  freight,  and  was  clearly  enti- 
tled to  charge  for  all  that  was  taken.  If  he  had  chosen  to  make 
himself  liable  alone  for  such  contracts  as  he  himself  should 
make,  he  should  have  given  some  public  notice;  otherwise  how 
natural  was  it  that  others  might  be  deceived,  more  particularly 
as  his  agents  before  this,  according  to  the  testimony  of  Foyle, 
were  in  the  habit  of  taking  in  freight  for  him  in  his  absence. 
His  liability  arising  from  the  general  implication  of  law,  was, 
that  he  would  be  answerable  for  the  acts  of  his  agent,  acting 
within  the  ordinary  scope  of  such  agent's  usual  authority,  unless 
it  was  specifically  limited  and  restricted.  The  authority  of  an 
agent  results  from  the  position  in  which  he  is  voluntarily  placed 
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by  his  emplojer;  one  should  not  put  an  agent  in  any  public  em- 
ployment if  he  is  not  willing  to  be  liable  for  his  acts,  Ixma  fide 
done  in  sach  employment:  the  right  of  a  master  to  take  in 
freights  arises  from  his  custody  of  a  boat,  which  is  in  the  habit 
of  canyin^  for  the  community. 

The  Terdict  in  this  case  must  stand.    Motion  refused. 

Gaktt,  Bzgeabd80H,  OTTkall,  and  Etanb,  JJ.  concurred. 

£able»  J.,  dubitante.  

OwNKBs  OT  A  VsssBL  Tbaksfobtivo  Goods  FOB  HiBX  816  oommoii  oarrien, 
and  are  liable  as  sach:  CroAy  ▼.  FUeh^  31  Am.  Dea  745,  and  note  thereto, 
in  which  the  different  caaea  in  this  series  upon  this  sabject  are  cited. 

Principal  is  Boukd  bt  thb  Acts  of  his  Gbzocbal  Agent  which  fall  within 
the  scope  of  the  anthority  conferred  upon  him:  Jtffrty  v.  Bigelowt  28  Am. 
Dec  476  and  note.  Acts  of  a  general  agent  bind  the  principal,  whether 
aocordiog  to  instractionsor  not:  RoariUr  v.  Rosdtert  24  Id.  62,  in  the  note  to 
which  the  anthoritiea  in  this  series  upon  the  snbject  of  agency  are  collected. 


DUOGAN  V.  EiNO. 

[Bum's  Law,  280.] 

IvDORSiB  n  Liablb  though  Demand  was  not  Made  until  thirty  days  after 
matority  of  a  note,  nor  notice  given,  if  the  delay  was  occasioned  by  facta 
indicating  excusable  neglect  and  the  payee  was  without  fault. 

Patkb  of  a  PteiOBSOBT  NoTS  whoso  agent,  residing  at  a  distance,  and  hav- 
ing the  note  in  hb  possession,  died  within  four  days  of  the  time  of  its 
maturity,  leaving  the  note  among  his  personal  effects,  so  that  it  was  not 
discovered  until  a  month  afterwards,  may  charge  the  indorser,  if  the 
agent's  executrix,  upon  discovering  the  note,  forthwith  protested  it  for 
non-payment. 

RiASONABLB  DiUGEKCB  DT  MAKING  DsHAND  and  giving  notice  in  such  a  case 
is  a  question  of  fact. 

Upon  the  twelfth  of  February,  1838,  defendant  indorsed  a 
note,  payable  on  May  15,  three  months  later.  The  note  was 
taken  by  the  agent  of  Duggan,  in  payment  of  the  rent  of  certain 
premises  owned  by  the  plaintiff,  Duggan,  who  resided  in  Ala- 
bama. The  agent  died  upon  the  eleventh  day  of  May,  four 
days  before  the  note  was  payable,  having  it  still  in  his  posses- 
sion. His  papers,  including  the  note,  were  kept  by  him  in  his 
desk,  and  were  not  discovered  until  June  8,  a  month  after  the 
note  matured,  when  the  testatrix  of  deceased  delivered  it  to  a 
notary,  who  thereupon  made  a  demand  on  the  drawer,  protested 
it,  and  gave  notice  to  the  defendant. 

Judgment  for  plaintiff.     Defendant  appealed. 
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Lance,  for  ihe  defendant. 

Yeadon  and  McBeth,  centra. 

By  Court,  Eable,  J.    That  the  holder  of  a  promisaoiy  note 
should  demand  payment  of  the  maker,  or  use  due  diligenoe  to 
make  such  demand,  and  give  reasonable  notice  of  non-payment, 
in  order  to  charge  the  indorser,  are  propositions  weU  enough 
understood.     But  in  the  application  of  these  rules  to  cases  as 
they  arise,  there  has  been  less  imiformity  than  one  would  ex- 
pect, on  a  subject  of  such  general  concern,  and  of  such  frequent 
occurrence.     What  shall  be  deemed  due  diligence  in  making  a 
demand,  and  reasonable  notice  of  non-payment,  are  questions 
which  even  yet  give  rise  to  debate,  and  sometimes  result  in  dif- 
ferent conclusions.    Nor  is  it  well  settled  whether  they  are 
properly  questions  of  law  for  the  court,  or  of  fact  for  the  jury; 
or  partly  questions  of  law,  and  partly  questions  of  fact.     In 
Tindal  v.  Brown,  1  T.  K.  167,  it  was  said  by  Lord  Mansfield 
(Buller,  J.,  concurring),  that  they  are  questions  partly  of  fact 
and  partly  of  law,  depending  on  the  situation  of  the  parties; 
their  distance  from  each  other;  the  course  of  the  post,  and  other 
circumstances;  but  whether  on  a  given  state  of  facts  the  time  is 
reasonable,  is  a  question  of  law  on  which  the  jury  should  re- 
ceive the  instructions  of  the  court.    And  that  whenever  a  rule 
can  be  laid  down,  it  should  be  decided  by  the  court,  and  ad>- 
hered  to,  for  the  sake  of  certainty.    In  that  case,  after  two  ver- 
dicts for  the  plaintiff,  which  were  set  aside,  the  jury  found  a 
special  verdict  on  which  the  postea  was  delivered  to  the  plaintiff. 
In  Mailman  v.  D'Eguino,  2  H.  Bl.  565,  in  1795,  both  Chief 
Justice  Eyre  and  Buller,  J.,  seemed  to  regard  the  question  of 
diligence  as  one  for  the  jury.     The  chief  justice  said,  ''  I  am 
satisfied  with  the  finding  of  the  jury;"  the  question  whether 
there  had  been  any  laches  was  left  to  them,  which  it  was  proper 
for  them  to  decide,  and  Buller,  J.,  said:  ''  The  only  rule  that  I 
know  of,  which  can  be  applied  to  all  cases  of  bills  of  exchange, 
is,  that  due  diligence  must  be  used:  that  is  the  only  thing  to  be 
looked  at;  whether  the  bill  be  inland  or  foreign,  or  payable  at 
sight,  or  days  after,  or  in  any  other  manner;  and  as  the  jury  had 
found  that  there  was  laches  in  the  plaintiffs,  he  was  satisfied 
with  the  verdict."    In  HUton  v.  Shepard,  6  East,  12,  in  note  (in 
1796),  Lord  Eenyon,  on  a  rule  to  set  aside  the  verdict  for  plaint- 
iff, found  befoie  himself,  on  the  ground  that  he  had  left  it  to 
the  jury  to  say  whether,  under  all  the  circumstances,  the  plaint- 
tiff  had  been  guilty  of  any  laches  or  negligence,  said,  "  I  can 
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not  conoeiye  how  this  can  be  matter  of  law.  I  can  understand 
that  the  law  ehould  require  due  diligence;  but  that  it  shoidd  be 
laid  down  that  the  notice  must  be  given  that  day,  or  the  next, 
or  at  any  precise  time,  under  whatever  circumstances,  is,  I  own, 
beyond  my  comprehension.  I  should  rather  have  conceived 
that,  whether  due  diligence  had  or  had  not  been  used,  was  a 
question  for  the  jury  to  consider,  under  all  the  circumstances, 
of  accident,  necessity,  and  the  like;''  but  added,  that  when  the 
case  went  down  to  trial  again,  he  should  advise  the  jury  to  find 
a  special  verdict,  by  which  it  would  still  be  made  a  question  of 
law. 

He  expressed  a  similar  doubt  in  Hopes  v.  Alder,  in  1800, 6  East, 
16,  in  notes.  "  He  did  not  see  the  sense  of  the  rule  in  UndcU 
V.  Brown;  whether  reasonable  notice  have  or  have  not  been  given, 
must  depend  on  the  circumstances  of  the  case  of  which  the  jury 
will  judge."  This  point  was  much  considered  in  Darbishire  v. 
Parker,  in  1805,  Id.  2,  where  Lord  Ellenborough  admitted  the 
difficulty  in  laying  down  any  certain  time,  within  which  notice 
must  at  all  events  be  given,  and  thought  that  a  proper  case  to 
be  considered  by  another  jury.  A  verdict  having  been  found 
for  the  plaintiff,  under  his  instructions,  regarding  the  question 
of  reasonable  notice  as  one  compounded  of  law  and  fact,  he  had 
left  it  to  the  jury.  The  other  judges  seemed  rather  to  regard  it 
as  a  question  of  law,  and  the  rule  for  a  new  trial  was  made  ab- 
solute. Le  Blanc,  J.,  said:  "  It  is  unnecessary  to  determine  the 
general  question;  but  whenever  that  shall  arise,  the  court  will 
have  to  consider  whether  reasonable  notice  be  a  question  of  fact 
or  of  law.  In  I%ndal  v.  Brown,  and  in  Metcal/  v.  HaU,^  it  was 
considered  a  question  of  law,  but  dependent  on  facts.  If  the 
general  rule  be,  that  the  holder  is  to  send  notice  by  the  next 
post,  and  he  faQ  to  do  so,  it  is  for  him  to  ^ow  an  excuse  for  the 
omission;  as,  that  he  lived  too  far  from  the  post-office,  or  that 
the  post  departed  again  too  soon,  or  that  he  was  unavoidably 
engaged  in  other  business,  which  prevented  him  from  writing 
by  the  next  post;  and  Chen  the  jury  will  have  to  consider  the 
validity  of  such  excuse,  in  point  of  fact,  for  his  non-compliance 
with  the  rule  of  law.  I  think  this  is  the  true  view  of  the  sub- 
ject, whether  the  question  of  demand  and  reasonable  notice  be 
questions  of  fact  or  law,  or  partly  of  both.  It  is  certain  that 
the  verdicts  of  juries,  and  the  determinations  of  courts,  have  esr 
tablished  some  general  rules,  as  that  the  holder  of  a  note  or  bill 
must  demand  payment  of  the  maker  or  acceptor,  when  it  be* 

1.  Bull.  N.  p.  275. 
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oomes  payable,  and  must  give  notice  to  the  party  intended  to  be 
charged,  the  next  day,  where  the  parties  live  in  the  same  town» 
or  by  the  next  post,  if  at  different  places.  It  is  obvious,  there- 
fore, that  in  the  case  before  the  court,  the  demand  of  payment 
was  not  made  in  due  time  of  the  maker,  and  that  due  notice  of 
non-payment  was  not  given  to  the  defendant.  The  rules  in  re- 
lation to  presentment  for  acceptance  and  for  x>ayment  are  the 
same,  as  well  as  those  relating  to  the  notice  which  may  be  nec- 
essary in  either  case,  and  if  they  have  not  been  complied  with, 
it  is  for  the  plaintiff  to  show  a  valid  excuse  for  the  omission. 

The  note  was  payable  on  the  fifteenth  of  May,  and  Timmons 
died  on  the  eleventh.     The  note  being  locked  up  in  his  desk  at 
the  bank,  was  not  delivered  until  the  eighth  of  Jiuie,  when  the 
demand  was  made  and  notice  given.     His  honor,  the  recorder, 
thought  that  no  laches  could  be  imputed  to  the  plaintiff,  and 
gave  judgment  for  her.    The  defendant  might  have  claimed  a 
jury,  and  submitted  the  question  to  them;  not  having  done  so, 
the  case  is  the  same  as  if  the  jury  had  found  a  verdict  for  the 
plaintiff,  on  the  same  facts,  under  proper  instructions,  and  we 
r.  ere  called  on  to  set  aside  the  judgment  as  against  law.    In  the 
opinion  of  the  court,  the  case  would  have  been  a  very  proper 
one  for  the  jury,  and  there  is  no  sufficient  reason  to  be  dissatis- 
fied with  the  judgment  of  the  recorder.    If  we  were  to  consider 
the  question  here  as  one  of  law,  to  be  decided  by  the  court,  as  on 
a  special  verdict,  we  should  come  to  the  same  conclusion.     Tim- 
mons, the  agent  of  the  plaintiff,  who  resided  in  a  distant  state, 
became  sick  and  died,  four  days  before  the  note  became  payable. 
Had  the  note  been  discovered,  or  been  actually  in  the  hands  of 
his  widow  and  executrix,  she  was  under  no  obligation,  and  had 
no  authority  to  make  the  demand,  or  give  the  notice.    The  agency 
of  her  husband  was  a  personal  trust,  which  did  not  pass  to  the 
executrix,  and  there  is  no  ground  for  imputing  negUgence,  un- 
less we  hold  that  Timmons,  in  the  moment  of  his  last  illness, 
should  have  had  the  foresight  to  place  the  note  in  the  hands  of 
a  notaiy .    But  a  protest  was  not  necessary,  and  any  other  person 
engaged  to  make  the  demand  would  have  done  as  well.    Under 
such  circumstances,  would  Timmons  have  been  liable  even  to  the 
plaintiff,  or  woidd  his  executrix  have  been  for  not  taking  steps 
beforehand,  while  lying  at  the  point  of  death,  to  have  the  demand 
made  and  notice  given?    I  should  think  not;  and  I  do  not 
therefore  perceive  how  the  plaintiff  can  have  laches  imputed  to 
her,  when  she  was  several  hundred  miles  distant,  and  not  only 
ignorant  of  the  facts,  but  could  not  by  the  ordinary  course  of 
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the  mail,  have  been  informed  of  ihem  earlier  Uian  the  notice 
iTEis  actually  given.  It  is  one  of  those  cases  of  accident,  of 
unforeseen  calamity,  which  may  well  come  within  the  maxim, 
actus  Dei  nemine/acU  ir^uriam;  and  which  Lord  Eenyon,  in  Hil- 
ion  Y.  Shepard,  thought  was  very  proper  to  be  left  to  the  jury  to 
consider. 

The  political  state  of  the  conntiy,  at  the  place  and  time  of  a 
bill's  becoming  due — ^as,  a  declaration  of  war,  which  rendered  it 
impossible  to  present  it  for  acceptance,  was  held  a  valid  excuse 
for  the  omission,  it  being  afterwards  presented  as  soon  as  practi- 
cable: 2  Smith,  223;'  Chit,  on  Bills,  319.  And  in  New  York  the 
prevalence  of  the  yellow  fever  in  the  diy,  where  the  parties 
lived,  was  held  a  sufficient  excuse  for  not  giving  notice  of  non- 
payment, from  September  until  November,  there  being  a  total 
cessation  of  all  business:  2  John.  Cas.' 

The  judgment  of  the  recorder  is  affirmed. 

Gastt,  CyNsALL,  BuTLEB,  and  BxoHABDSOir,  JJ.,  ooncnrved. 


Pub  Diuobncb  is  a  Qubstion  ot  Fact,  tunially,  for  m  Jdry  under  proper 
iostnictionfl  to  detennine:  Ifiekol  v.  Bale^  27  Am.  Deo.  606;  Mohawk  Bamk 
▼.  Broderick^  Id.  192.  For  a  fall  review  of  the  aathorities  upon  this  ques- 
tion see  note  to  Aymar  ▼.  Beers^  17  Id.  647. 

KoncB  SumciKNT  to  Ohabob  Indosskb:  ^iekol  t.  Bote,  27  Am.  Dea 
605,  and  note. 

Noncx  OF  NoN-PATMBNT  IS  ExcusKD  by  the  prevslenoe  of  a  malignant 
pestilence  at  the  residence  of  the  indorser,  to  the  existence  of  which  the  neg- 
lect was  due:  Tumto  ▼.  Lague,  1  Am.  Dec.  141.  Sickness  of  payee  is  an  excuse 
for  delay:  Aymer  ▼.  Bun,  17  Id.  638.  Insolvency  of  maker  does  not  exooso 
want  of  notice,  where  it  is  sought  to  charge  indorser:  Page  v.  Xoiuf,  18  Id. 
850. 


Smtth  V.  BrrHEWooD. 

[Bnsrs  Law,  245.] 

Note  Patabli  on  Demand  becomes  due  from  its  date. 

No  ExFRESB  Demand  is  Nbobssabt,  prior  to  commencing  an  action  npon  a 

note  payable  on  demand. 
Statute  of  Limitationb  Ofekatbs  upon  a  Note  Patable  on  Demand  from 

the  day  of  its  date. 
Note  haying  no  Date,  payable  on  demand,  becomes  due  npon  its  delivery. 

Absdiepsit.  Action  upon  a  due  bill,  without  a  date,  payable 
to  bearer  on  demand.  This  action  was  commenced  in  1837;  the 
proof  showed  the  due  bill  sued  upon  to  have  been  made  before 

1.  PtMtmm  V.  ^mnUg,  2.  T^no  v.  £«^m«.  1  Am.  Deo.  141. 
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1831     Flea,  the  statute  of  limitations.    Judgment  for  plaintiflC. 
Ifotion  for  new  trial. 

De  TreviXLe^  lot  the  motion. 

Martin^  contra. 

By  Court,  Eyans,  J.  In  relation  to  notes  payable  on  demand, 
it  is  well  settled,  the  maker  is  bound  to  pay  immediately,  he  is 
not  even  entitled  to  days  of  grace.  The  holder  may  sue  on  the 
same  day  the  note  is  made.  A  demand  by  his  writ  is  sufficient 
Whenever  the  plaintiff  may  sue  the  defendant,  a  cause  of  action 
has  accrued  to  him,  and  from  that  time  the  statute  of  limitations 
begins  to  run.  The  case  is  not  like  that  of  sheriflb  and  other 
agents,  who  are  not  in  de&ult  until  they  refuse  to  pay  the  money, 
and  consequently  the  statute  does  not  begin  to  run  until  after 
demand.  But  it  is  unnecessaiy  to  discuss  this  question,  as  it  is 
conceded  to  be  the  settied  law  both  of  England  and  of  this  state, 
that  the  statute  of  limitations  commences  to  run  from  the  date  of 
a  note  payable  on  demand.  This  was  decided  by  the  appeal 
court  at  Columbia,  a  few  years  ago,  in  a  case,  ihe  name  of 
which  I  have  been  unable  to  ascertain.  It  was  contended  in 
this  case,  that  as  this  note  is  without  date,  it  should  be  gov- 
erned by  a  different  rule.  I  do  not  perceive  any  reason  for  this 
distinction.  A  note,  like  a  deed,  is  nothing  until  it  is  delivered. 
Its  legal  efficacy  as  a  contract,  commences  with  deUveiy ,  and  the 
maker  is  bound  to  pay  immediately.  It  follows  from  this,  that 
if  no  action  be  brought  within  four  years  after  the  note  has  beer 
delivered,  the  statute  of  limitations  is  a  bar  to  the  action.  Tha 
motion  for  a  new  trial  is  therefore  granted. 

Gantt  and  Butleb,  JJ.,  concurred.  Earle,  J.,  absent  at  the 
hearing,  but  concurred  in  the  judgment. 

Ox  Notes  Patablb  on  Demand  the  statnte  of  limitatioinii  mns  from  tbdr 
date  and  not  from  the  day  of  actual  demand:  WenmcMT.  Mohawk  InM,  G».» 
2S  Am.  Deo.  464,  in  the  note  to  which  the  cases  in  this  series  to  the  offset 
stated  ahove  are  cited. 


MoMnjiAN  V.  Union  Insttranoe  Compant. 

[Bios'a  Law,  M8.] 
[mtuxd  Wabbantt  of  Seaworthiness  in  contract  of  marine  insnmioe 
does  not  include  the  employment  of  a  pilot,  at  a  particular  part  of  the 
voyage  in  which  pilots  are  usually  required,  in  order  to  charge  the  in- 
surera 

IVSDBXBS  OF  A  VESSEL  OR  CaROO  ARE    LlABLE,  thoUgh  nO  pilot   Was 
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ployed,  for  tk  loss  which  oocozred  after  the  putioiilar  plaoe  it  whloh  the 
aid  of  »  pilot  was  desirable  had  been  paased  in  safety. 
Loss  OoQASioNED  BT  Neglbot  TO  ExpLOT  A  PiLOT,  discharges  the  insaren 
when  the  loss  was  a  dirsot  and  immediate  oonseqnenoe  of  the  negleot^ 
hot  not  otherwise. 

Aonox  on  a  polioy  of  insnzanoe.    The  goods  inBured  were  on 
lx)azd  the  ship  Minerva^  Thomdjke  master.    The  vessel,  cargo, 
crew,  and  passengers  were  lost  in  a  gale,  which  prevailed  at  the 
tame  of  the  clearance  of  the  shin  for  sea.     On  the*  day  of  sail- 
ing  the  master  engaged  a  pilot  to  accompany  him,  but  when  the 
hour  appointed  arrived,  the  weather  having  become  threatening, 
the  pilot  declined  to  go.    The  master,  who,  it  seems,  believed 
that  the  force  of  the  storm  had  become  exhausted,  and  anxious 
to  profit  by  the  direction  of  the  wind  then  blowing,  sailed,  dur- 
ing the  afternoon,  without  a  pilot.    The  wind  was  fair  at  the 
time,  but  shortly  after  changed  its  direction,  and  blew  a  hurri- 
cane.    A  number  of  pilots  were  examined  as  witnesses,  all  of 
whom  agreed,  that  it  was  imprudent  to  go  to  sea  in  the  weather 
then  prevailing.    One  witness,  keeper  of  a  lighthouse,  saw  the 
ship,  and  testified  that  she  was  five  or  ten  miles  beyond  the  bar 
at  the  time.     This  was  the  last  seen  of  her  until  the  wreck  was 
discovered.     The  pilots  who  saw  the  Minerva  going  out,  be- 
lieved that  she  struck  on  the  bar.    The  captain  and  officers  of 
the  ship  which  discovered  the  wreck,  agreed  in  saying  that, 
from  the  position  of  the  wreck,  the  Minerva  was  not  injured 
while  crossing  the  bar,  but  was  capsized  in  the  gale.    Verdict 
and  judgment  for  plaintiff.    Defendant  now  moves  for  a  new 
trial. 

Hiuni  and  Msmminger,  for  the  motion. 
Petigru,  contra. 

By  Court,  O'Nball,  J.  The  facts  of  this  case  have  been  passed 
upon  by  a  juiy,  and  ijiey  have  found  that  the  Minerva  was  unin- 
jured in  crossing  the  bar  of  the  harbor  of  Charleston,  and  that  she 
was  subsequently  capsized  in  the  gale.  That  there  were  many 
facts  justifying  this  conclusion,  can  not  be  denied.  It  was  my 
own  opinion  formed  at  the  trial,  but  withheld  as  much  as  possi- 
ble from  the  jury.  Under  such  circumstances,  it  would,  accord- 
ing to  our  settled  rules,  be  in  vain  to  talk  about  a  new  trial  on 
the  facts.  The  only  question  which  remains  is,  whether  the  fact 
of  sailing  from  a  harbor,  where  it  is  customary  to  take  a  pilot, 
without  one,  discharged  the  underwriters.  The  cases  cited  in 
the  report,  show  very  fully  that  if  the  vessel  had  been  lost,  in 
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eonaeqnence  of  any  injury  received  in  that  part  of  a  voyage  in 
which  a  pilot  was  necessary,  that  Chen  the  insurers  would  have 
been  discharged.  But  the  finding  of  the  jury  negatives  the  as- 
sumption that  the  Minerva  was  lost  in  crossing  the  bar  of  the 
harbor  of  Charleston,  and  ascribes  her  loss  to  the  perils  of  the 
sea,  outside  of  the  bar.  On  the  trial,  and  in  my  report,  I  fell 
into  the  error  so  common  in  the  elementaiy  works,  of  making  the 
employment ^f  a  pilot  a  part  of  the  seaworthiness  of  the  vessel; 
noting  can  enter  into  that,  which  is  not  for  the  whole  voyage, 
rhe  business  of  a  pilot  is  merely  temporary.  He  is  a  part  of  the 
crew  of  a  vessel  for  only  a  few  miles,  or  a  few  hours.  He  navi- 
gates her  only  occasionally;  under  such  circiunstances,  it  would 
be  an  abuse  of  terms  to  say,  that  a  competent  pilot  was  necessaiy 
to  make  a  vessel  seaworthy.  The  true  notion  seems  to  me  to  be 
this:  if  a  vessel  without  a  pilot  sustain  injury  in  entering  or 
leaving  a  harbor  where,  it  is  customaiy  to  have  a  pilot,  that  then 
such  injury  does  not  come  within  the  perils  insured  against.  It 
is  not  a  x>eril  of  the  sea;  it  is  a  loss  from  the  bad  navigation  of  the 
vessel,  and  is  to  be  set  down  to  the  fault  of  the  master,  and  con- 
sequently the  owners  would  be  liable  for  it.  The  general  rule  is, 
if  the  owners  would  not  be  liable  for  the  loss,  that  then  the  in- 
surers are.  Let  us  suppose  a  case,  and  it  will  perhaps  furnish 
a  just  test  for  this.  If  the  goods  on  board  the  Minerva  had  not 
been  insured,  and  this  action  was  against  the  owners,  and  the 
jury  had  found,  specially,  that  the  Minerva  sailed  without  & 
pilot,  from  the  habor  of  Charleston,  when  it  was  customaiy  and 
proper  to  employ  one,  but  crossed  the  bar  in  safety,  and  was 
subsequently  capsized  in  the  ocean  in  the  gale  of  the  twenty- 
eighth  and  twenty-ninth  of  October,  to  whom  must  the  postea 
have  been  delivered?  Unquestionably  to  the  defendants;  for 
the  loss  would  have  been  from  the  act  of  God.  Does  not  this 
answer  show  at  once  the  liability  of  the  insurers?  They  under- 
took and  warranted  {igainst  the  very  peril  from  which  the  losa 
arises,  and  yet  they  would  be  excused  by  matter  which  had  no 
effect  in  producing  it.  This  would  be  to  submit  the  facts  of  the 
case,  and  with  them  its  justice,  to  give  effect  to  a  legal  defini- 
tion made  by  elementary  writers,  from  cases  in  which  the  lose 
arises  from  the  non-employment  of  a  pilot,  in  a  case  in  which  it 
happened  from  another  cause. 

In  the  case  of  Law  v.  HoUingsworth,  7  T.  B.  166,  from  which 
Phillips  extracts  the  principle  ''  that  in  navigating  a  river,  or 
approaching  or  leaving  a  harbor,  where  it  is  customaiy  for  ves- 
sels of  the  burden  and  description  of  that  insured  to  take  a 
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pilot,  the  vessel  is  not  seaworthy  tmless  she  have  such  a  pilot,** 
the  injury  was  sustained  in  ascending  the  Thames  at  a  point 
where  a  pilot  shonld  have  been  on  board;  and  in  that  case  Lord 
Kenyon  pat  bis  judgment  expressly  on  the  ground  that  ''no 
pilot  was  on  board  at  the  time  the  accident  happened."  That 
case  shows  that  instead  of  the  discharge  of  the  underwriters 
being  ascribed  to  seaworthiness,  it  is  set  down  expressly  to  the 
want  of  a  skillful  navigation  at  the  place  where  the  accident  oc- 
curred. The  same  remark  may  be  made  of  the  cases  of  Depeau 
T.  J<mje%^  1  Brev.  437,  and  Stanwood  v.  Eich. 

I  think,  therefore,  after  great  consideration,  that  in  law  and 
fact  the  verdict  is  right,  and  that  the  motion  for  new  trial  ought 
to  be  dismissed;  and  it  is  so  ordered. 

Evans,  Bablb,  and  Butleb,  JJ.,  concurred. 

Skawobxhutbss  is  always  Impuxd  in  a  policy  of  marine  insonuioe,  and 
is  not  at  the  riak  of  the  inanrer:  BamewaU  v.  OMtreA,  1  Am.  Deo.  180,  and 
note;  Warren  v.  UnUed  States  Iiu,  Co.,  1  Id.  164,  in  the  note  to  which  a  largo 
nnmber  of  cases  are  cited  showing  what  the  implied  warranty  of  seaworthi- 
ness embraces.  It  ia  held  in  Louisiana  that  the  master  of  a  vessel  Ib  abso- 
lutely bound  by  the  usage  of  a  port  making  the  employment  of  pilots  obliga- 
tory, at  the  riak  of  discharging  the  insurers,  if,  in  the  attempt  to  enter  port 
without  a  pilot,  the  vesf  el  is  destroyed.  This  duty  is  included  in  the  implied 
contract  of  seaworthiness,  and  no  amount  of  nautical  skill  on  the  part  of  the 
master  of  a  vessel  wiU  excuse  it.  See  Whiine^  v.  Ocean  Ins.  Cfa^  poU,  and. 
note  thereto. 


Hall  v.  Howabd's  Administbatobs. 

[Blos*s  Law,  810.] 

IhDJVKRT  IS  EassMTiAL  TO  THB  Validitt  OF  A  GiFT  Causa  Mobtib,  and  tha 
question  of  delivery  is  one  of  fact,  for  a  jury,  under  proper  instmoti<»is, 
to  determine. 

PBoiogsoaT  NoTB  or  Donoe  Donated  as  a  Gut,  is  a  mere  naked  revocable 
promise  without  a  suflBdent  valid  consideration,  and  creates  no  obliga- 
tion upon  the  part  Of  the  maker  or  his  representatives. 

PBomssoBT  KoTB,  WITHOUT  CoNSiDKBATiON,  givsu  in  Contemplation  of 
death,  is  not  recoverable  by  the  payee  as  a  donatio  eauaa  mortU, 

Valid  Qipt  xiTmEB  Iktbb  Vivos  oa  Causa  Mobtis,  is  not  consummated  unless 
the  donee  becomes  invested  with  the  immediate  right  of  dominion  of 
the  property,  defeasible  in  the  case  of  donatio  eauoa  monia,  upon  the  re- 
covery of  the  donor. 

Onr  IS  SumciXNT  m  Law  when  the  title  conferred  upon  the  donee  is  sach, 
that  he  might  successfully  assert  and  maintain  it,  in  an  action  of  trover. 

Action  upon  a  note  given  by  John  Howard,  while  upon  his 
doath-bed,  to  William  Hall,  promising  at  his  death  to  pay,  or 

1.  2>< />«•»  T.  JblMt. 
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to  cause  his  administrators  or  executors  to  pay,  to  Hall  or 
heirs,  the  sum  of  five  hundred  dollars.  The  circumstances  under 
ivhich  the  note  was  given  were  as  follows:  Howard  was  ill  and 
desired  that  his  will  should  be  drawn.  Hall,  the  plaintiff,  and 
«  number  of  witnesses  were  present.  It  appeared  to  be  disa- 
^[reeable  to  the  family  of  Howard  that  the  will  shoidd  be  made. 
Howard  then  inquired  of  a  witness  who  was  present,  if  he  could 
not  sign  notes  as  well,  instead  of  a  will.  The  witness  replied 
that'he  could,  and  proceeded  to  draw  the  note  in  question,  and 
another  for  the  same  amount  to  a  child.  Howard  then  signed 
the  notes;  two  of  those  present  signing  also  as  witnesses.  The 
witness  named  who  saw  the  note  signed  and  attested  it,  did  not 
see  it  delivered.  The  only  evidence  of  a  delivery  was  the  pos- 
session of  the  note  by  plaintiff.  Howard  afterwards  died.  The 
wife  of  plaintiff  was  Howard's  natural  daughter.  Howard's 
estate  was  valued  at  about  six  thousand  dollars.  Verdict  for 
plaintiff.    Motion  for  a  new  trial  by  defendant,  and  appeal. 

Boozer  and  Fair,  for  the  motion. 

Gregg  and  CaldweU,  contra. 

By  Court,  Butleb,  J.    Although  the  evidence  is  not  satis&c- 
tory  on  the  point,  we  must  assume  from  the  finding  of  the  jury, 
properly  instructed,   that  the   note  on  which  this  action  is 
"brought,  was  duly  delivered  to  the  plaintiff  by  the  intestate,  in 
bis  life-time;  which  does  not,  however,  preclude  the  main  ques- 
tion, whether  it  imposes  any  obligation  on  the  defendants  to 
j)ay  it.     The  note  contains  no  condition,  that  the  alleged  gift 
X)f  it  was  defeasible  on  the  recovery  of  the  donor.     It  is  abso- 
lute in  its  terms,  and  but  for  the  evidence,  which  explained  the 
circumstances  under  which  it  was  given,  it  would  be  regarded  as 
.tiny  other  note  for  the  payment  of  money.    It  appeared,  how- 
ever, veiy  clearly,  that  the  intestate  entered  into  a  voluntary 
obligation,  that  his  administrators,  after  his  death,  should  pay 
plaintiff  five  hundred  dollars.     It  was  a  bona  fide  attempt  to  give 
the  plaintiff  that  much  money,  without  making  a  will.    And 
these  questions  arise — is  it  valid  as  a  promissory  note,  for  good 
consideration,  or  as  a  gift  of  so  much  money  caxiJia  mortis  f    Re- 
garding it  in  the  first  point  of  view,  the  authorities  are  entirely 
satisfactoiy  that  it  can  not  be  sustained  as  a  good  note.    It  is 
without  valid  consideration:  a  naked  revocable  promise.    In  the 
ease  of  Pearson  v.  Pearson,  7  Johns.  26,  it  was  held  that  a  parol 
promise  to  pay  money,  as  a  gift,  was  no  more  a  ground  of  action, 
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than  a  proxnise  to  deliver  a  chattel  as  a  gift.  Upon  the  authority 
of  this  case,  the  case  of  Fink  v.  Cox,  18  Id.  145  [9  Am.  Dee.  191]^ 
was  decided.  The  last  case  was  different  from  the  first,  in  this» 
that  it  was  brought  on  a  Yoluntaiy  note,  payable  by  the  intestate 
of  defendant,  to  his  son  sixty  days  after  date.  It  was  negotiable^ 
being  payable  to  order,  and  therefore  transferable  by  the  son. 
It  was  strongly  contended  that  the  son,  the  plaintiff,  had  a 
Tested  right  in  the  note,  as  he  could  have  transferred  it,  and 
thus  have  made  it  good — and  that  it  was  supported  by  the  con-  ' 
sideration  of  blood.  Yet  the  court  said  that  there  was  no  case 
where  a  personal  action  had  been  founded  on  an  executory  con- 
tract, where  a  consideration  was  necessary,  in  which  the  consid- 
eration of  blood,  and  natural  love  and  affection,  had  been  held 
sufficient.  The  case  which  we  have  imder  consideration,  is  in  no 
wise  distinguishable  from  the  above,  except  that  the  obligation 
is  not  negotiable,  and  was  to  bo  paid  after  the  death  of  the  prom- 
isor. It  is  executory  and  without  consideration — and  what  iB 
more,  the  payee  could  not  have  realized  any  benefit  from  it  at 
the  time  of  its  execution  by  transferring  it  to  another — ^which  re- 
stricts and  controls  the  paper  so  far  as  to  leave  it  entirely  at  the 
option  of  the  maker,  or  his  representatives,  to  pay  it  or  not.  In 
other  words,  it  never  could  have  been  enforceable  against  them» 
by  a  third  person.  As  a  promise  then,  absolutely  made,  inter 
vivos,  it  was  utterly  void. 

Can  it  be  placed  on  a  better  footing,  by  considering  it  a 
doncUio  cau$a  mortis  f  On  the  contrary,  I  think  this  view  of  it 
woidd  put  it  in  a  worse  situation.  Courts  have  been  jealously 
distrustful  of  such  gifts.  They  are  too  frequently  extorted  by 
fraud  from  the  infirmities  of  dying  men;  or  after  their  death, 
sustained  by  combination  and  peijuiy.  They  have  been  some- 
times established  upon  full  proof,  in  derogation  of  a  valid  will. 
Our  law  is  different  from  that  of  England  and  other  states  of 
the  union,  so  far  as  I  am  informed,  as  it  requires  three  witnesses 
to  a  will  of  personal  property.  Its  provisions  are  foxmded  on 
the  presumption,  that  the  facility  of  a  sick-bed  may  be  taken 
advantage  of.  In  consulting  the  spirit  of  the  law,  we  are  well 
warranted  in  discountenancing  all  donations  causa  mortis,  I  do 
not  undertake  to  say  that  such  gifts  may  not  be  made,  provided 
the  thing  intended  to  be  given  is  capable  of  delivery,  and  has 
been  delivered  either  by  actual  tradition  or  by  written  tide. 
To  constitute  a  valid  gift,  either  irUer  vivos  or  causa  mortis,  the 
donee  must  have  an  immediate  right  to  the  dominion  of  the 
chattel:  in  the  latter  ^b^  defeasible  on  the  recovery  of  the 


i 


118  Hall  v.  Qoward's  Administratobs.  [S.  Garolina^ 

donor.  Where  the  corpus  of  the  thing  is  put  in  his  possessioD 
by  deliyeiy,  his  dominion  is  complete,  and  his  title  is  as  good 
against  the  donor  as  any  one  else.  The  same  conclusion  follows 
where  the  thing  is  not  present,  but  a  deed  for  it  is  delivered  to 
the  donee.  The  deed  gives  him  a  right  to  take  under  his  do- 
minion the  thing  described.  The  donor  can  not  dispute  his 
right.  Where  the  chattel  is  a  slave,  a  horse,  or  a  cow,  there 
€an  be  little  difficidiy.  I  have  no  doubt  that  money  may  also 
be  the  subject  of  such  gift:  as  when  it  is  in  a  box,  or  bag,  and  has 
specific  identity.  I  think  this  may  be  regarded  as  a  tolerable 
test.  In  all  cases  where  the  donee  could  assert  and  success- 
fully maintain  his  title,  in  an  action  of  trover  to  the  thing  given, 
the  gift  would  be  good  in  law.  Apply  this  test  to  the  case  under 
consideration:  Could  the  plaintiff  have  maintained  his  action  of 
trover  for  the  money  intended  to  have  been  secured  by  the  note  ? 
It  is  more  than  probable  that  at  the  time  the  note  was  signed, 
the  intestate  had  not  so  much  money  in  his  house.  The  money 
was  probably  to  be  raised  by  the  sale  of  his  estate  after  his 
death.  How  then  could  the  plaintiff  have  had  a  dominion,  or  a 
right  of  dominion,  over  any  money.  A  promise  to  deliver  a 
thing,  is  inconsistent  with  the  delivery  of  the  thing  itself,  or  its 
title,  which  in  effect  is  the  same. 

I  can  not  perceive  myself  how  this  case,  in  principle,  can  be 
distinguished  from  those  of  Pearson  v.  Pearson  and  Fink  v.  Cox, 
When  resolved  into  its  true  character,  it  is  a  naked  promise, 
either  to  pay  or  deliver  money,  after  the  death  of  the  intestate; 
having  some  of  the  ingredients,  but  wanting  the  validity  of  a 
testamentary  paper.  It  was  on  the  part  of  the  intestate,  a  bona 
Jide,  but  impotent  attempt  to  make  a  will,  and  can  confer  no 
right.  The  case  of  Wright  v.  Wright,  1  Cow.  590,*  has  been 
mainly  relied  on  to  sustain  this  action.  That  case  is  certainly 
in  point,  but  it  seems  to  me  not  to  be  founded  in  principle,  and 
has  no  authority  to  sustain  it.  It  stands  alone  on  the  authority 
of  the  judges  who  pronounced  the  judgment.  It  is  so  much 
opposed  to  the  general  principles  of  law  and  to  the  tenor  and 
epirit  of  our  law  especially,  that  it  can  not  receive  the  sanction 
of  this  court.  Whether  a  chose  in  action  may  be  the  subject  of  a 
valid  gift,  where  the  demand  is  due  to  the  alleged  donor  from  a 
third  person,  is  a  question  which  is  not  fairly  involved  in  this 
case.  The  doctrine  or.  the  subject  is  fully  and  ably  discussed 
by  Lord  Hardwicke,  in  the  case  of  Ward  v.  Turner,  2  Yes.  sen. 
431;  and  by  Lord  Loughborough,  in  the  case  of  Taie  v.  HUbert^ 
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2ye8.  jun.  111.  In  the  first  case  it  was  held,  that  to  make  a  good 
gift  causa  morlis,  there  must  be  an  actual  delivexy  of  the  specific 
thing;  in  the  other,  this  general  doctrine  was  qualified,  by  hold* 
ing  that  a  deed  in  writing  would  be  equivalent  to  a  deUyeiy, 
and  would  confer  a  title.  From  both  cases,  I  think  it  may  be 
well  inferred,  that  if  the  thing  given  be  a  chose  in  action,  the 
law  requires  an  assignment,  or  some  equivalent  instrument,  and 
the  transfer  must  be  actually  executed  before  the  donee  could 
take.  The  general  doctrine  on  this  subject  can  not  afifect  the 
case  before  the  court,  further  than  to  show  that  where  the  donor 
has  secured  any  control  in  himself,  or  has  omitted  to  give,  by 
valid  transfer,  the  entire  dominion  to  another,  the  law  will  not 
sapport  the  transfer  as  a  gift  either  inter  vivos  or  caujsa  mortis, 

"From  the  views  which  I  have  taken,  the  defendant  must  have 
a  new  trial,  which  in  effect  will  authorize  the  succeeding  judge 
to  grant  a  nonsuit. 

BiGHABDSoN,  O'Nball,  EvAiTO,  and  Eable,  JJ.,  concurred. 


PsoMiasoBT  NoTB  ow  DoNOB  Can  not  be  sabject  of  a  donatio  comm  moriiK 
Pariah  v.  Stone,  25  Am.  Dec.  378,  and  note,  and  Bradley  v.  Hv$a,  23  Id.  697» 
the  note  to  which  discnases  the  subject  of  what  may  be  a  Talid  donatio  causa 
Morfw  at  length.    See  also  PrluUr  ▼.  PrtesUr,  Id.  191. 

Gnrr  of  Pbomissobt  Note  is  Void  fob  Want  of  CoNsmERATiov:  Prieatef 
V.  iVierter,  23  Am.  Dec  191;  Fink  v.  Cox,  9  Id.  191. 


SioxH  u  MrroHELL. 

(Bias's  Law,  816.] 

8cAXim  OF  LunTAnovs  Opkbatxs  upon  a  Demand  against  an  Absxnv 
Dkbxob,  from  the  time  of  his  retam  to  the  juriadiotion  of  the  state, 
tfaoagh  there  is  no  saving,  reservation,  or  exception  in  the  act  itself,  rela- 
tive to  the  time  the  inhibition  shall  commence,  where  the  debtor  is  oat 
of  the  state  when  the  caose  of  action  accrued. 

SCATITR  OF    LnCITATIONB  OF    SoUTH    CaBOLINA    IS  TO  BE  CONSTRUED    COn- 

jnnotively  vrith  statute  4  Anne,  c.  16,  which  provides  that  limitations 
upon  a  right  of  action  shall  remain  in  abeyance,  where  the  defendant  is 
beyond  the  seas  when  the  right  accrues. 

AssDMPsrr.  Plea,  statute  of  limitations.  Replication,  that 
defendant  was  out  of  the  state  when  the  cause  of  action  accrued. 
Joinder  on  this  issue.  The  money  sought  to  be  recovered  was 
paid,  bj  plaintiff,  as  bail  of  defendant,  twenty  years  previously, 
while  defendant  was  out  of  the  state.  Two  years  before  the 
commencement  of  this  action  he  returned.  Nonsuit  entered 
against  plaintiff.  Motion,  in  the  appellate  court,  to  set  aside  the 
nonsuit,  and  for  a  new  trial 
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By  Oourt,  RiGHABDsoH,  J.  This  "was  an  action  on  a  count  for 
money  paid  by  the  plaintifF,  Smith,  for  the  defendant  Mitchell, 
as  bail.  The  question  arising  in  the  case  is,  whether  the  debtor 
by  going  from  the  state  before  the  money  was  so  paid  on  his 
account,  and  by  staying  out  of  the  jurisdiction  for  four  years 
thereafter,  can  thus  elude  the  action,  and  afterwards  plead  such 
lapse  of  time  in  bar  of  lus  creditors'  final  recovery  of  the  debt? 
Our  act  of  limitations  of  1712  (P.  L.  102,  sec.  6}  requires  ac- 
tions of  account  on  the  case,  etc.,  to  be  brought,  in  the  lan- 
guage of  the  act,  "within  four  years  next  after  the  cause  of 
such  actions,  or  suits,  and  not  after.''  This  limitation  is  with- 
out any  reservation,  saving,  or  exception,  expressed  in  the  act, 
where  the  debtor  is  out  of  the  state  at  the  time  the  cause  of  ac- 
tion first  accrued.  Nor  is  there,  in  terms,  any  extension  of  the 
time,  when  the  debtor  dies  before  or  after  the  cause  of  action, 
nor  where  he  promises  to  pay  a  former  debt.  In  such  cases 
the  limitation  has  been  postponed  by  judicial  decision,  not 
upon  the  expressed  reservations  of  the  act,  but  by  the  construc- 
tion and  intendment  of  the  whole  law  of  limitations.  In  the 
instance  before  us,  the  debtor  by  absenting  himself,  put  it  out 
of  the  power  of  his  creditor  to  sue,  until  within  two  years  be- 
fore the  action  was  brought.  At  no  time  before  Mitchell's  re- 
turn could  Smith  have  sued  him  in  this  state:  because  no  writ 
could  have  been  served  upon  his  person.  Did  then  the  four 
years,  necessary  to  form  the  bar,  begin  to  run  from  the  time  the 
money  was  paid,  or  from  the  return  of  Mitchell  to  the  state,  so 
as  to  be  practically  sued  by  Smith  in  our  own  jurisdiction?  If 
the  debtor  could  in  such  way  elude  the  possibility  of  any  action 
for  the  four  years  required,  and  then  set  up  the  time  so  gained 
by  himself  in  bar  of  the  action,  frauds  might  be  easily  prac- 
ticed. But  on  the  other  hand,  do  not  the  terms  of  the  act, 
*'  within  four  years,  and  not  after,"  form  a  conclusive  bar  to 
the  recovery  notwithstanding?  There  is  difficulty  in  reconcil- 
ing such  prohibitory  terms  to  just  principles,  and  the  means  of 
preventing  the  fraudulent  circumvention  apprehended.  Are 
we,  then,  to  consider  the  negative  terms  of  the  act  as  forming 
a  technical  rule,  to  be  enforced  literally,  or  as  furnishing  a 
rational  rule  of  action,  which  requires  the  principles  essential 
to  its  subject-matter  to  be  carried  out  by  construction? 

1.  The  statute  of  limitations  is  a  great  remedial  enactment. 
It  alters  the  common  law  by  introducing  many  limitations  to  the 
right  of  action  in  named  cases.  The  object  of  the  act  is  to  se- 
cure and  quiet  men  in  their  estates  and  possessions;  and  one 
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means  of  doing  so,  is  by  obliging  creditors  to  demand  their 
debts  within  a  reasonable  time,  under  the  penalty  of  losing  the 
light  of  action,  in  case  of  their  neglect  to  sue  within  the  pre- 
scribed time.  The  debt  is  not  abolished — ^it  is  the  remedy  in  the 
judicial  forum  that  is  denied,  by  reason  of  the  creditor's  default. 
But  shall  we  put  such  a  construction  as  to  make  the  act  derogate 
from  our  principles,  and  require  of  the  creditor  an  impossible 
condition,  or  to  forfeit  his  right  of  action  ?  The  act  allows  four 
years,  within  which  the  creditor  may  sue  at  his  own  discretion. 
But  in  this  case,  Smith  could  not  have  the  opportunity  of  su- 
ing, contemplated  by  the  act — ^the  neglect  of  which  opportuniiy 
is  the  cause  of  his  forfeiting  the  right  to  sue,  and  is  of  course 
the  material  cause  of  the  statutory  bar.  The  action  was  eluded 
by  Mitchell  during  the  entire  time  of  the  four  years  allowed. 
And  shall  we  divest  the  law  of  its  sense  and  justice,  by  disre- 
garding the  very  condition  (neglect)  which  should  cause  the 
creditor  to  lose  his  remedy  ?  I  can  not  attach  such  force  and 
importance  to  the  mere  general  phraseology  of  the  act.  It 
is  not  a  plain  instance  oi  ita  lex  scripta  est,  which,  if  plain, 
should  be  imperative.  And  I  will  add,  that  this  is  as  strong  a 
I  case  as  that  of  a  debtor  dying  before  the  cause  of  action  accrued: 
which  by  fair  construction,  has  always  suspended  the  limita- 
tions: 3  McCord,  455,'  4  Id.,  423;'  there  is  the  same  cause 
for  suspending  it  in  this  case  as  in  that;  the  impossibility  of- 
suing  is  the' same.  But  let  us  consider  another  general  princi- 
ple for  the  construction  of  statutes. 

2.  When  the  statute  isin  derogation  of  the  common  law,  without 
AUTiTiniTig  the  whole  principle,  we  are  not  to  carry  the  act  beyond 
its  strict  enactments  to  that  effect;  and  the  general  principle  still 
stands,  as  modified  and  altered.  At  common  law  there  was  no 
limitation  in  the  time  of  actions  (as  is  still  the  case  in  debts  un 
der  seal)  and  we  are  not  to  carry  the  limitations  prescribed  be- 
yond the  statutory  modifications.  We  must,  then,  construe  the 
literal  enactments  of  our  limitation  act,  so  as  to  preserve  the 
principles  and  reasons  of  the  common  law,  as  for  as  they  are  left 
unaltered  by  the  act.  "  Within  four  years  next,  after  tiie  cause 
of  such  actions,"  must  mean  a  prescribed  time;  in  the  course  of 
which  the  creditor  might  have  sued  the  debtor,  as  at  common 
law — that  is,  within  our  own  jurisdiction.  The  whole  idea  must 
be  preserved,  as  the  true  exponent  of  the  limitation,  and  is  the 
essential  condition  of  the  bar,  if  we  respect  the  principle  just 
laid  down;  and  the  additional  terms,  *'  not  after,"  can  not  sJter 
this  construction. 
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Now,  then,  although  the  debt  had  been  due  more  than  four 
years  before  the  action;  yet  Smith  could  not  sue  before  MitcheQ 
came  within  reach  of  our  judicial  process,  and  when  such  cred- 
itor is  without  default,  the  debtor  can  not  make  up  the  bar,  by 
withdrawing  his  person  from  the  forum;  before  which,  the  act 
requires  the  creditor  to  sue^  or  lose  his  right  of  action.  I  have 
endeavored  to  place  the  decision  of  the  case  upon  the  proper 
construction  of  the  limitation  act  of  1712;  because  I  think  that 
act  ought  to  be  considered  as  a  series  of  enactments,  predicated 
upon  rational  principles,  the  end  of  which  must  be  kept  in  view, 
and  their  justice  preserved;  and  would,  whenever  the  terms  of 
the  act  admit  of  such  a  construction,  cany  out,  and  digest 
its  principles,  into  a  uniform  Eiystem.  But  I  may  well  add, 
that  by  the  statute  of  4  Anne,  c.  16,  sec.  19  (P.  L.  96),  it  is  en- 
acted, etc.:  '*That  if  any  person,  or  persons,  against  whom 
there  is,  or  shall  be  any  such  suit,  or  cause  of  action,  etc."  (ac- 
tion of  account,  or  upon  the  case,  etc.),  he  or  she  shall  be,  at 
the  time  of  any  such  cause  of  suit,  etc. ,  **  given,  or  accrued,  etc. ," 
''beyond  the  seas,"  that  then  such  person  or  persons,  who 
is,  or  shall  be,  entitled  to  any  such  suit,  or  action,  shall  be  at 
liberty  to  bring  the  said  actions  against  such  person  or  per- 
sons, after  their  return  from  beyond  the  seas,  so  as  they  take 
the  same,  after  their  return  from  beyond  the  seas,  within  such 
times,  as  are  respectively  limited,  for  the  bringing  of  said  actions 
before  by  this  act,  and  by  the  said  other  act  made  in  the 
twenty-first  year  of  the  reign  of  King  James  I."  This 
statute  was  made  of  force  contemporaneously  with  our  act  of 
1712,  and  still  its  reservation,  it  is  true,  is  referable  in  terms 
only,  to  the  statute  of  the  fourth  year  of  Anne,  and  to  that  of 
the  twenty-first  year  of  James  I.  But  notwithstanding  this 
restriction,  yet  by  a  liberal  construction,  it  may  embrace  the 
case  before  the  court,  as  a  law  made  in  pari  materia  with  our 
act  of  1712,  which  was  passed  seven  years  after  that  of  the  fourth 
year  of  Anne,  and  which  was  copied  from  and  substituted  with 
alterations,  for  that  of  the  twenty-first  year  of  James  I.,  the 
British  statute  of  limitations.  At  all  events  the  statute  of 
Anne,  which  is  still  of  force,  recognizes  the  principle  upon 
which  our  decision  turns. 

And  I  can  perceive  no  sufficient  reason  for  concluding  that 
our  act  of  1712,  by  its  silence  on  that  head,  meant  either  to  re- 
peal the  reservation  or  to  avoid  so  essential  a  principle  of  jus- 
tice. This  would  seem  left  open  to  fair  construction.  The 
direct  expression  of  that  reservation  would  seem  to  have  been 
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omitted,  because  it  was  assumed  as  a  piu^oiple  that  belonged  to 
the  subject-matter.  Without  such  assumption,  I  know  not  how 
we  could  justify  the  adjudications  noticed  in  my  aigument.  Foi 
the  terms  **  within  four  years  after  the  cause  of  action,  or  suit, 
and  not  after,"  apply  equally  to  all  our  adjudications  where  the 
debtor  has  acknowledged  the  debt  anew,  or  has  departed  this 
life.  And  it  is  only  by  the  same  reasonable  interpretation  that 
we  postpone  the  limitation,  so  expressed,  in  all  such  cases. 
And  I  can  not  but  suspect  that  the  supposed  difference  between 
such  adjudications  and  the  case  now  befoie  us,  may  be  found 
merely  in  the  fact,  that  acts  of  limitations  have  generally  had  an 
express  provision  (like  the  statute  of  Anne)  for  this  last  case  and 
not  for  the  others — ^whereas  both  are  omitted  in  our  act  of  1712, 
and  each  class  of  cases  have  the  same  reason  for  their  support. 
In  the  first  the  debtor  suspends  the  limitation  by  his  new 
assumption  of  the  debt;  in  the  second  he  does  so  by  his  death; 
and  in  the  last  by  absconding. 

Wherein  does  the«cause  for  suspension  in  the  last  appear  less 
than  in  the  first  or  second?  Not  in  the  willfulness  of  the  ab- 
sconding debtor,  assuredly — ^nor  in  the  utter  inabiliiy  of  the 
creditor  to  bring  the  debtor  within  the  jurisdiction  of  the  state, 
in  order  to  sue  him.  They  are  all  equal  instances  of  just  con- 
struction. The  same  too  may  be  said  of  the  application  of  the 
statute  to  suits  in  equity.  Such  application  has  no  express 
warrant  in  the  terms  of  the  act;  but  goes  upon  this  principle  of 
fair  construction,  that  the  obvious  intention  of  an  act  is  as 
good  as  its  letter.  The  whole  argument  in  the  present  case 
goes  upon  the  same  principle.  The  rule,  then,  as  indicated 
by  such  adjudications,  and  by  the  statute  of  4  Anne,  as  well  as 
by  the  inherent  reasons  of  the  express  limitation,  is,  that  where 
the  creditor  could  by  no  legal  possibility  bring  his  action  ai 
any  time,  by  reason  of  the  absence  of  his  debtor,  the  time  of 
limitation  will  not  commence  to  run  until  a  legal  action  can  be 
practically  brought  against  the  proper  debtor;  or,  in  case  of  his 
death,  against  his  representatiye.  We  give  no  opinion  upon 
the  question,  whether  the  debt  of  Mitchell  may  not  be  presumed 
to  have  been  paid,  from  the  great  lapse  of  time — ^that  is  a  ques- 
tion of  fact,  not  of  statutory  limitation:  and  may  still  arise  in 
the  case;  but  it  will  be  one  for  the  consideration  of  the  jury, 
upon  a  principle  of  the  common  law,  which  presumes  actual 
payment,  or  satisfaction  from  great  length  of  time.  And  upon 
that  question,  the  case  of  Turpin  and  Higgins  may,  very  pos8i« 
bly,  have  its  bearing. 

The  nonsuit  is  set  aside  and  a  new  trial  awarded. 


124  Smith  u  Mitchell.  [S.  OaroliiUL 

BircLEB,  J.,  concurred  with  Bichardson,  J. 

Eyans,  J.  Out  statute  of  limitations  was  passed  on  the  twelfth 
day  of  December,  1712,  and  the  act  for  declaring  of  force  cer- 
tain English  statutes  was  passed  on  the  same  day.  Among  the 
statutes  declared  of  force  is  the  statute  of  4  Anne,  c.  16.  By 
the  nineteenth  section  of  that  statute,  it  is  declared  in  substance, 
that  if  the  defendant  when  the  cause  of  action  accrued  be  be- 
yond seas,  he  may  be  sued  after  his  return,  within  the  time  fixed 
by  the  stat.  21  James  I.,  which  is  six  years.  The  statute  of 
James  is  not  of  force,  and  the  time  allowed  for  bringing  actions 
of  assumpsit,  by  our  act,  is  only  four  years.  In  every  other  re- 
spect, there  is  no  repugnancy  between  our  act  of  1712,  and  the 
nineteenth  section,  stat.  4  Anne,  c.  16.  As  they  were  both  de- 
clared to  be  the  law  of  this  state  on  the  same  day,  they  must  be 
regarded  as  parts  of  one  system,  and  construed  together,  so  far 
as  they  are  consistent.  The  action  in  this  case  was  brought 
within  two  years  after  the  defendant's  return  to  the  state,  and 
the  question,  whether  he  is  allowed  four  of  six  years,  does  not 
arise.  For  these  reasons,  I  concur  in  granting  the  motion  for 
a  new  trial. 

Eablb,  J.,  concurred  with  Eyans,  J. 

CNbaix,  J.  I  am  satisfied  with  the  view  presented  by  my 
brother  Erans,  and  therefore  concur  in  it. 


Tnuis  *'  BKTOND  Sbas"  in  statates  of  limltationi  have  been  nnifonnly  oon* 
■traed  to  be  equivalent  to  "beyond  the  state,"  or  out  of  ita  Joritdiotioa: 
JRichardwt  ▼.  Rkhardwn^  25  Am.  Dec  745;  Forbes  v.  Fooiet  13  Id.  732;  ia 
the  note  to  which  many  oases  npon  the  point  are  oited;  also  Pancoaai  y.  Ad- 
Hmm,  2  Id.  621. 
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Neal  v.  Henby. 

[UKtOM,  17.] 

BlFAWAiff  Owxnm  Intuois  ko  Legal  Ikjubt  cm  his  neighbon  bynsbg  hii 
yioparty  otntioaaly,  pradently,  and  in  aooordanoe  with  iia  nature  and 
ehuftcter,  though  he  thereby  occasions  them  some  annoyance  and  loss. 

HnBAiccni  n  Crkatkd  bt  DAjacnro  up  a  Stbxam,  bo  as  to  caoae  pools  of 
■tegnaat  water  to  stand  on  or  near  the  lands  of  another,  and  thereby 
poison  the  atmosphere  and  generate  disease. 

AorxoN  on  the  case,  for  damages  on  account  of  an  alleged 
nuisance  resulting  from  the  oyeiflow  of  plaintiff's  land.  The 
opinion  sufficiently  states  the  facts. 

JET.  O,  Smilh,  for  the  plaintiflh  in  error. 

John  Brown,  for  the  defendant  in  error. 

By  Court,  Bsese,  J.  The  defendant  in  error  brought  this 
suit  to  reooTor  damages  for  the  continuance  of  an  alleged  nui- 
sance, damages  having  been  recpyered  by  him  in  a  former  action, 
upon  the  same  ground.  He  obtained  a  verdict,  and  a  judgment 
thereon  was  rendered  in  his  behalf,  to  reverse  which  the  plaintiffs 
in  error  have  prosecuted  an  appeal  to  this  court.  The  nuisance 
alleged  is,  that  a  mill-dam  of  the  plaintiffs  in  error,  by  tbcm 
erected  and  kept  up,  on  a  stream  below  the  residence  of  the  de- 
fendant in  error,  is  so  located  as  to  overflow  the  grounds  of  the 
defendant  in  error;  to  cover  up  and  render  useless  certain  springs 
of  fresh  water,  and  to  create  in  the  neighborhood  of  his  resi- 
dence, ponds  of  stagnant  water,  injurious  to  the  health  of  his 
family.  Evidence  was  heard  by  the  jury  tending  to  establish 
the  truth  of  these  several  allegations. 
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It  is  insisied  here,  that  the  constnictioii  of  a  mill  upon  a  sit» 
adapted  to  Euch  an  end,  is  an  appropriate  use  of  the  owner^a 
property,  in  the  enjoyment  of  which  he  can  not  be  restrained  by 
his  neighbor,  upon  the  ground  that  such  use  is  inconsistent  with 
the  proper  use  and  enjoyment,  by  the  latter,  of  his  property; 
and  that,  therefore,  the  accumulation,  by  means  of  a  dam,  of  a 
large  pond  of  stagnant  water,  near  the  premises  of  another, 
affecting  the  health  of  his  family,  so  as  to  render  his  dwelling 
not  safely  habitable,  does  not  constitute  an  injury,  for  which  he 
can  have  redress  by  action  in  a  court  of  justice.  To  this  prop- 
osition we  can  not  assent.  Eveiy  individual,  indeed,  has  a 
right  to  make  the  most  profitable  use  of  that  which  is  his  own, 
so  that  he  does  not  injure  others  in  the  enjoyment  of  what  is 
theirs.  And  it  is  conceded  also,  that  if  one,  in  the  cautious  and 
prudent  use  of  property,  in  a  manner  appropriated  to  its  nature 
and  character,  produce  some  annoyance  to  his  neighbors,  such 
person,  though  sustaining  some  loss,  has  suffered  no  legal  injury 
which  can  be  redressed.  But  to  dam  up  a  stream,  and  create 
X>ools  of  stagnant  water  upon,  or  near  to,  the  premises  of  an- 
other, poisoning  the  atmosphere,  generating  disease,  and  im- 
pairing the  enjoyment  of  that  most  valuable  of  absolute  rights, 
health,  can  not  be  called  the  cautious  and  prudent  use  of  prop- 
erty in  an  appropriate  manner.  To  do  so  is  to  violate  the  in- 
junction, 810  viere  tuo  vi  dtienum  rum  lasdas. 

Of  the  facts  establishing  the  nuisance,  and  of  the  extent  of 
tiie  injury,  the  jury  are  the  proper  judges.  There  seems  to  be 
no  want  of  evidence  to  sustain  their  verdict,  nor  any  error  in 
the  charge  of  the  court,  and  the  judgment,  thereforo,  will  be 
aflbmed. 


BzPABiAN  OwNBB,  RioHTS  AKD  LxABUjnss  or.^FoF  a  digoniwian  of  tliA 
rights  and  liabilities  of  riparian  owners,  see  the  notes  in  Cocfor  ▼.  ffittiams, 
22  Am.  Deo.  7fi6;  Buddmgton  v.  Bradley,  26  Id.  390,  and  oases  therein  cited. 


Graham  v.  MoGampbell. 

[Mxioa,  62.] 

SuBBOOATiOH  09  AssiONBB  TO  Jae^  OF  Vendob. — The  Msignee  of  a  nole^ 
given  in  part  consideration  for  the  purchase  prioe  of  land,  to  aeeiire  the 
payment  of  which  the  vendor  reserved  the  legal  title  in  himself,  is  enti- 
tled to  have  hia  debt  satisfied  out  of  the  land. 

No  DismrcrnoN  can  bs  Drawn  between  the  cases  of  a  l^gal  title  conveyed 
and  a  legal  title  reserved,  to  secure  the  payment  of  a  debt. 
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Affbal  from  the  court  of  chancery,  in  a  Boit  brought  by  tha 
administnator  of  one  Mclyer,  a  vendor  of  certain  lands,  and  the 
aaaignees  of  certain  notes  given  as  part  consideration  for  the 
purchase  price  thereof,  to  secure  the  payment  of  which  the  ven- 
dor had  reserved  the  legal  title  in  himself,  giving  to  the  vendee 
a  bond  to  convey  upon  payment  of  the  purchase  price.  The 
object  of  the  suit  was  to  subject  the  lands  in  the  possession  of 
the  purchaser  to  the  satisfaction  of  the  unpaid  pmrchase  pries. 
The  chancellor  dismissed  the  bill  as  to  the  assignees,  but  ordered 
the  land  to  be  sold  to  satisfy  the  security  unassigned  by  the  ven- 
dor in  his  life-time.    The  complainants  appealed  in  error. 

George  S,  Yerger,  for  the  complainants. 

Cook,  for  the  defendant. 

By  Ck>urt,  Tublet,  J.  The  only  question  presented  for  consid- 
eration in  this  case,  is  whether  the  assignee  of  a  note  given  for  pari 
of  the  consideration  for  the  purchase  of  land,  to  secure  the  payment 
of  which  the  vendor  reserved  the  legal  title  in  himself,  giving  to 
the  vendee  a  bond  to  convey  upon  the  payment  of  the  purchase 
money,  is  by  virtue  of  the  assignment  entitled  to  have  his  debt 
satisfied  by  a  decree  of  a  court  of  chanceiy  out  of  the  land» 
there  having  been  no  assignment  of  the  security  thus  reserved 
by  the  vendor. 

It  is  argued  that  he  has  not,  upon  the  authority  of  the  case 
of  Claiborne  v.  Crockett,  reported  in  3  Terger,  page  27.  It  is 
true,  that  case  does  support  the  proposition  contended  for,  the 
decision  having  been  made  upon  a  state  of  facts  similar  to  those 
existing  in  the  present  case;  but  we  are  not  satisfied  with  the 
reasoning  of  the  court,  and  apprehend  that  the  decision  was 
made  upon  what  we  consider  the  erroneous  supposition  that  the 
vendor,  when  he  reserved  the  tiUe  to  secure  the  payment  of  the 
purchase  money,  had  nothing  but  a  mere  lien  upon  the  estate, 
as  it  is  considered  and  treated  throughout  the  opinion.  The 
correctness  of  the  opinion  depends  upon  the  truth  of  this  prop- 
osition; for  we  concede,  ^liat  if  the  vendor  has  a  mere  lien  for 
the  security  of  his  debt,  a  transfer  of  the  debt  does  not  of  it- 
self transfer  the  lien.  A  lien,  strictiy  speaking,  is  a  charge 
upon  property  given  by  operation  of  law,  without  the  agency 
of  the  person  benefited  by  it,  in  illustration  of  which  may  be 
mentioned  the  lien  which  a  vendor  has  upon  the  land  conveyed, 
in  the  hands  of  the  vendee  or  purchasers  under  him  with  notice, 
to  receive  the  purchase  money;  the  lien  which  a  judgment 
creditor  has  upon  the  estate  of  his  debtor,  for  a  year  after  the 
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rendition  of  his  jud^;ment;  the  lien  which  an  inn-keeper  haa 
upon  the  horse  of  his  gnest  to  Beouie  the  payment  of  his  bill, 
etc.  In  all  these  cases,  and  others  of  a  similar  character,  there 
is  nothing  but  a  mere  lien  to  secure  the  payment  of  a  debt, 
which,  being  created  by  oi>eration  of  law,  is  confined  to  the 
person  in  whose  favor  it  exists,  and  has  no  such  connection 
with  the  debt  as  to  cause  it  to  pass  by  an  assignment  thereof. 
That  the  court  in  the  case  of  Claibome  y.  CrocheU  conaidevBd 
the  security  to  be  of  this  character  is  evidenced,  not  only  by  its 
being  so  called,  but  also  by  the  fact  that  the  authorities  cited  in 
support  of  the  decision  are  all  in  reference  to  liens  of  this  de- 
scription. 

This  makes  it  necessary  for  us  to  inquire  whether  the  reserva- 
tion of  tiUe,  by  a  vendor,  is  a  mere  lien  for  the  payment  of  the 
purchase  money.  We  are  not  able  to  draw  any  sensible  dis- 
tinction between  the  cases  of  a  legal  titie  conveyed  to  secure 
the  payment  of  the  debt,  and  a  legal  titie  retained  to  secure  the 
payment  of  a  debt.  In  both  cases  courts  of  chancery  consider 
the  estate  only  as  security  for  the  payment  of  the  debt,  upon 
the  discharge  of  which,  the  debtor  is  entiUed  to  a  conveyance  ir 
the  one  instance  and  a  reconveyance  in  the  other.  We  there- 
fore think,  that,  so  far  as  the  question  in  controversy  is  involved, 
the  same  rules  of  construction  apply  equally  to  a  mortgage  and 
an  estate  the  legal  titie  to  which  is  reserved  by  the  vendor,  to 
secure  the  payment  of  the  purchase  money.  In  the  case  of  Con- 
rod  V.  The  Atlantic  Insurance  Company,  1  Pet.  441,  Judge 
Story,  in  delivering  the  opinion  of  the  court,  says:  "  It  is  true, 
that  in  the  discussions  of  the  courts  of  equity,  a  mortgage  is  some- 
times called  a  lien  for  a  debt;  and  so  it  certainly  is,  and  some- 
thing more;  it  is  a  transfer  of  the  property  itself  as  security  for 
the  debt.  This  must  be  admitted  to  be  true  at  law,  and  it  is 
equally  true  in  equity,  for  in  this  respect,  equity  follows  the  law; 
it  does  not  consider  the  estate  of  the  mortgagee  as  defeated  and 
reduced  to  a  mere  lien,  but  it  treats  it  as  a  trust  estate,  and  ac- 
cording to  the  intention  of  the  parties-as  a  qualified  estate  and 
security.  When  the  debt  is  discharged  there'is  a  resulting  trust 
for  the  mortgagor.  It  is  therefore  only  in  a  loose  sense  that 
it  is  sometimes  called  a  lien,  and  then  only  by  way  of  contrast 
to  an  estate  absolute  and  indefeasible.  These  principles  apply 
with  equal  force  to  the  case  of  a  sale  of  lands,  when  the  titie  is 
reserved  by  the  vendor;  so  soon  as  the  purchase  money  is  paid, 
there  is  a  resulting  trust  for  the  vendee,  which  is  always  enforced 
by  a  court  of  chancery.  In  the  case  of  a  mortgage,  the  remedy 
is  by  bill  to  redeem,  in  the  case  of  a  sale  without  conveyance,  by 
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bill  for  a  specifio  performance  of  the  contract;  and  as  the  land 
is  considered  only  as  security  for  the  debt,  the  parties  have  a 
mntnal  right  to  ask  the  aid  of  the  court  of  chanceiy  to  enforce 
the  payment  by  a  sale  of  the  property. 

The  land,  then,  being  a  security  for  the  payment,  it  follows, 
as  we  think  by  necessaiy  analogy,  that  a  transfer  of  the  debt  is 
a  transfer  in  equity  of  the  security.  It  has  neyer  been  doubted 
that  it  is  so  in  the  case  of  a  mortgage.  In  the  case  of  Mdrtiji  y. 
Mowlin,  2  Burr.  979,  Lord  Mansfield  says:  "A  mortgage  is 
a  charge  upon  the  land;  and  whateyer  would  giye  the  money  will 
carry  the  estate  in  the  land  along  with  it  to  eyeiy  purpose.  The 
estate  in  the  land  is  the  same  thing  as  the  money  due  upon  it. 
It  will  be  liable  to  debts;  it  will  go  to  executors;  it  will  pass  by  a 
wiU  not  made  and  executed  with  the  solemnities  required  by  the 
statute  of  frauds.  The  assignment  of  the  debt,  or  forgiying  it, 
will  draw  the  land  after  it  as  a  consequence;  nay,  it  would  do  it, 
though  the  debt  were  forgiyen  by  parol;  for  the  right  to  the  land 
would  follow,  notwithstanding  the  statute  of  frauds."  In  the  case 
of  Austin  y.  Burbank,  2  Day,  474  [2  Am.  Dec.  119],  it  was  held  by 
the  supreme  court  of  Connecticut  that  an  assignment  of  the  mort- 
gage debt  without  a  conyeyance  of  the  legal  title  would  entitle 
the  assignee  to  sustain  a  bill  for  foreclosure.  In  the  case  of 
(Jreen  y.  Hart,  1  Johns.  80,'  it  was  held  by  the  court  of  errors 
that,  where  a  debt  is  secured  by  mortgage  and  transferred  by  the 
mortgagee,  he  becomes  a  trustee  for  the  benefit  of  the  person 
haying  an  interest  in  the  debt.  In  the  case  of  Bwnyan  y.  Mer- 
gereau,  11  Id.  534  [6  Am.  Dec.  393],  the  supreme,  court  says 
that  the  assignment  of  a  mortgage  debt  draws  the  land  after  it 
as  a  consequence. 

The  debt  in  these  cases  is  considered  as  the  principal,  and  the 
land  as  an  incident  only;  they  proye  beyond  a  doubt,  that  the 
assignee  of  a  debt  secured  by  mortgage  is  entitled  to  haye  it 
paid  out  of  the  mortgaged  estate  if  need  be,  although  he  has 
had  no  assignment  of  the  estate;  they  apply,  as  we  think,  with 
equal  force  to  the  case  of  an  assignee  of  a  debt  secured  by  a  res- 
eryation  of  the  title  by  the  yendee;  and  we  hold  that  in  each  case 
the  assignee  may  file  a  bill  to  subject  the  estate  to  the  payment 
of  his  debt,  although  there  has  been  no  assignment  of  the 
estate  to  him,  and  that  the  case  of  Claibome  y.  Crockett,  so  far 
as  it  conflicts  with  this  yiew,  must  be  oyerruled. 

The  judgment  of  the  chancellor  will  be  reyersed,  and  a  de- 
cree giyen  for  the  complainants  in  conformity  with  this  opinion. 

L  1  Johns.  680. 

Dae.  yoL.  xxxm^o 
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The  principal  case  directly  orermles  OkUbome  ▼.  OrocheU,  3  Yeig.  27,  b 
which  it  was  held  that  the  assignee  of  a  note  given  for  the  pnichaae  price  of 
land,  when  the  vendor  still  retains  the  legal  title,  is  not  entitled  to  resort  to 
the  land  for  the  payment  of  the  note  so  assigned.  An  assignment  of  a  note 
by  sale  and  delivery  is  as  effectual  to  transfer  the  vendor's  lien  as  an  assign- 
ment in  writing:  Clevdand  v.  MarUn,  2  Head,  128.  Bat  if  a  note  given  for 
the  purchase  price  of  land,  the  vendor  retaining  the  legal  title,  be  taken  ap  by 
a  bill  of  exchange  given  by  the  vendee  and  others,  the  indorsee  of  this  bill  is 
not  entitled  to  enforce  the  lien  which  existed  in  favor  of  the  holder  of  the 
original  note:  NcrrtU  v.  Johnaon,  6  Humph.  488. 

Vendor's  Lux,  Rights  of  Assioneb  to. — On  thii  subject  see  notes  in 
Loffow  V.  BadolUi^  12  Am.  Dec.  262;  Scknebly  v.  Ragan,  28  Id.  190. 


Houston  v.  Dyohb. 

[Mnoe,  76.] 
DniAND  IN  AN  Action  of  Tbovbb,  is  only  evidence  of  a  conversion,  and  nol 
necessary  to  be  proven  where  there  is  an  actual  conversion. 

PUBOHASXB  FROM  A  VXNDEE  IN  A  CSONDITIONAL  OoNTBAGT  OF  SaLB,  before 

the  performance  of  the  condition,  is  guilty  of  conversion  when  he  treats 
and  claims  the  property  as  his  own,  and  states  that  the  owner  must  look 
to  the  original  vendee  for  payment.  Trover  may  therefore  be  maintained 
against  him  in  the  absence  of  any  demand  for  possession. 

Action  of  trover.    The  opinion  states  the  case. 

Peck,  for  the  plaintiff  in  error. 

R,  J,  McKinney,  for  the  defendant. 

By  Court,  Gbeen,  J.  This  is  an  action  of  trover,  brought  by 
Dyche  agamst  Houston  for  a  horse.  The  facts  of  the  case  ar» 
as  follows:  Dyche  agreed  with  one  Henderson,  that  if  Hender- 
son would  clear  for  him  eighteen  acres  of  land,  within  a  time 
limited,  he  should  have  the  horse  in  controversy;  but  the  horse 
was  to  remain  the  absolute  property  of  Dyche  until  the  work 
should  be  completed.  The  horse  was  put  into  the  possession  of 
Henderson,  who  abandoned  the  work  without  completing  it,  and 
sold  the  horse  to  one  Kent,  who  sold  him  to  the  defendant, 
Houston.  Houston  claimed  and  used  the  horse  as  his  own,  and 
declared  that  Dyche  must  look  to  Henderson  for  his  pay.  The 
court  charged  the  juiy,  among  other  things,  **  That,  if  the  horse 
was  to  be  Dyche's  property  until  the  clearing  was  finished,  and 
that  was  not  done,  his  right  was  not  divested  by  the  delivery  of 
the  horse  to  Henderson,  to  be  used  by  him,  and  that  a  demand 
was  only  evidence  of  a  conversion,  and  not  necessary  to  be  proved 
where  there  was  an  actual  conversion."  This  charge  of  the 
court,  we  think,  was  strictly  correct. 
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It  is  insisled  by  the  oounsel  for  the  plaintiff  jn  error,  that 
where  goods  oome  to  the  hands  of  a  party  by  deliveiy,  finding, 
or  bailment,  an  actual  demand  and  refusal  must  be  proTed.  This 
position  is  certainly  correct,  where  there  is  no  evidence  of  an 
actual  conTorsion.  In  such  case,  a  refusal  to  deliver  the  goods, 
when  demanded,  would  be  the  only  evidence  of  a  conversion; 
and,  as  the  plaintiff  must  prove  a  conversion  of  the  property  by 
the  defendant,  in  the  absence  of  other  evidence  of  that  fact,  a 
demand  and  refusal  to  deliver  it  must  be  proved.  But  there  is 
certainly  no  necessity  for  other  proof,  the  only  effect  of  which  is 
to  establish  the  fact  of  a  conversion  when  that  fact  is  sufficiently 
established  by  other  evidence:  2  Sel.  N.  P.  543;  1  Leigh,  86.* 
So  also,  in  Chitty's  Bl.  179,  it  is  laid  down  that  '*  proof  of  the 
wrongful  act  of  the  defendant  is  sufficient  to  establish  a  conver- 
sion without  evidence  of  a  demand  of  the  goods,  and  a  refusal  to 
restore  them."  In  the  case  of  Carraway  v.  Burbank,  1  Dev.  306; 
2  Sel.  N.  P.  543,  note  Y,  it  is  decided,  that  eveiy  act  of  owner- 
ship inconsistent  with  the  rights  of  others  is  a  conversion. 

The  application  of  these  principles  to  the  case  under  consider- 
ation will  clearly  sustain  the  judgment  of  the  court  below.  Hous- 
ton purchased  the  horse  from  £ent,  used  him  as  his  own,  and 
said  that  Dyche  must  look  to  Henderson  for  his  pay.  There 
could  not  be  more  decisive  evidence  of  a  conversion,  and  there 
was,  therefore,  no  necessity  for  proof  of  a  demand  of,  and  refusal 
to  deliver  the  horse,  to  establish  that  fact. 

Let  the  judgment  be  affirmed. 


OoirwBSioir,  What  CoysnTuns. — See  notes  in  De  ToUenere  v.  FkBer,  12 
Am.  Deo.  261;  HaU  v.  Ames,  15  Id.  151;  Mumford  v.  McKay,  24  Id.  36,  and 
mum  cited  therein. 

Dkmaxd  axd  RsrusAL  are  Evidence  of  Conversion.  — See  Lockwood 
▼.  Bull,  13  Am.  Deo.  539;  Packard  ▼.  Oetman,  16  Id.  475;  Doly  v.  Hanokins^ 
25  Id.  459;  DetU  v.  ChUea,  26  Id.  3o6. 

Condition  Resebvin'o  the  Title  till  the  purchase  money  is  paid  is  valid. 
Oambling  v.  Ready  Meigs,  281;  and  when  the  contract  of  sale  and  reservation 
is  in  writing,  parol  evidence  is  not,  at  law,  admissible  to  show  that  the  trans- 
•(Otion  is  a  mortgage,  ^ttson  v.  Dougherty,  1 1  Humph.  50.  The  authority  of 
the  prinoipai  case  is  recognized  in  Woods  v.  Burrough,  2  Head,  202. 

1.  Ntmmm  ▼.  Itmmm;  8. 0.,  19  Am.  Dm.  7W. 
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SlAXE  V.  SmCEH. 

[Ukum,  M.] 

To  OoaSTiTUTi  OAMDra,  there  most  not  only  be  a  betting  upon  the  detemi 
nation  of  an  event,  bat  the  coarse  of  action  to  bring  about  snch  even^ 
most  have  originated  and  commenced  with  the  view  to  determine  the  bet. 

Bbttiko  on  av  Eliotion  is  not  gaming. 

The  Act  of  1817,  c.  61,  sbo.  4,  dobs  not  Authobizb  an  indictment  for  bet- 
ting on  an  election,  without  a  proeecator  being  marked  thereon. 

Pboseoution  for  unlawful  gaining.  On  the  eighth  of  August, 
1837,  the  grand  juiy  of  Sullivan  appeared  in  open  court,  and 
demanded  subpoenas  for  certain  witnesses;  the  same  were 
issued,  and  returned,  having  been  executed,  among  others,  on 
one  Shaver.  Shaver  appeared,  was  sworn,  and  sent  to  the  juiy, 
*'  to  testify  of  his  knowledge  of  unlawful  gaming  done  in  Sulli- 
van couniy  in  the  last  six  months;"  thereafter  the  grand  juiy 
found  a  bill  of  indictment  against  the  defendant,  for  betting  on 
an  election,  accompanied  with  a  presentment  on  which  said 
indictment  was  founded.  The  presentment  concluded  as  fol- 
lows: ''Founded  on  the  evidence  of  David  Shaver,  a  witness 
sent  for  by  the  grand  jury,  and  who  was  sworn  in  open  court, 
and  sent  to  the  grand  juiy  to  testify  as  to  his  knowledge  of 
unlawful  gaming  in  Sullivan  county."  The  indictment  had  the 
following  indorsement:  "Founded  on  a  presentment  of  the 
grand  jury  at  August  term  of  the  circuit  court,  1837.  A  true 
bill,  B.  Netherland,  foreman  of  the  grand  juiy."  But  no  prose- 
cutor was  marked  on  the  indictment.  The  statutes  upon  which 
the  grand  jury  attempted  to  sustain  their  action  are  referred  to 
in  the  opinion  of  the  court.  The  defendant  pleaded  to  the 
indictment,  and  prayed  that  the  same  be  quashed,  on  the  ground 
that  the  presentment  was  made  by  the  grand  juiy,  not  upon 
their  own  knowledge,  but  upon  the  information  of  David  Shaver, 
«tc.  To  this  plea  the  attorney-general,  Brabson,  demurred. 
The  court  overruled  the  demurrer,  and  discharged  the  defend- 
ant.    The  attorney-general  appealed  in  error. 

By  Court,  Gbesn,  J.  Upon  this  indictment  for  betting  on  an 
election,  no  prosecutor  was  marked.  It  was  founded  upon  a 
presentment  made  upon  the  evidence  of  Peter  Shaver,  a  witness 
sent  for  by  the  grand  juiy,  and  sworn  in  court,  and  sent  to 
them  to  testify  of  unlawful  gaming.  The  defendant  pleaded  in 
abatement  that  the  presentment  was  not  found  upon  the  knowl- 
edge of  the  grand  juiy,  but  upon  the  information  of  a  witness 
not  of  their  body,  sworn  and  sent  to  them.     To  this  plea  th« 
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attorney-general  demurred,  but  the  court  OTerruled  the  demur- 
rer, and  ordered  that  the  defendant  be  discharged.  From  this 
judgment  the  attomey-genend  ap})ealed  to  this  court.  By  the 
act  of  1824,  c.  5,  sec.  2,  grand  juries  are  authorized  to  send  for 
witnesses  to  give  eyidence  of  unlawful  gaming,  and  such  wit- 
nesses are  required  to  give  evidence  of  any  offense  that  may  be 
known  to  them  against  the  statutes  to  suppress  gaming.  By 
the  act  of  1823,  c.  25,  sec.  2,  betting  on  an  election  is  declared  to 
be  a  misdemeanor,  and  the  persons  guilty  thereof  are  subject  to 
punishment  as  in  cases  of  betting  on  any  games  of  hazard  by 
the  laws  then  in  force. 

The  first  question  is,  were  the  grand  jury  authorized  to  send 
for  witnesses  to  give  eyidence  against  persons  for  betting  on  an 
election  ?    The  power  of  the  grand  jury  to  send  for  witnesses  is 
created  by  the  act  of  1824,  above  referred  to,  and  is  not  made  to 
extend  beyond  the  case  of  gaming.    If,  then,  betting  on  an 
election  be  not  gaming,  they  were  not  authorized  to  send  for  tha 
witness  Shaver,  or  to  find  a  presentment  upon  his  evidence* 
Any  contest,  or  course  of  action  commenced  and  prosecuted  in 
consequence  of  a  bet  or  wager,  and  with  a  view  to  determine  the 
bet  or  wager,  upon  the  event  of  such  contest  or  course  of  action^ 
is  gaming.     Thus,  in  1  Wils.,  pt.  2,  p.  309,*  it  is  decided,  that 
horse-racing  is  gaming  within  the  statute  of  Anne,  being  within, 
the  words  "  other  game  or  games."    So  also  (same  book,  part. 
2,  folio  36)  in  the  case  of  Lyncdl  v.  Longbolkom,  it  is  held,  that  a. 
foot-race  against  time  is  a  game  within  the  statute.     But  in  that, 
case  it  did  not  appear  that  Clark,  the  man  who  was  alleged  ta 
have  run  against  time,  knew  of  the  bet,  or  participated  in  it,  or 
was  running  against  time.     "Clark  might,"  say  the  judges, 
"run  for  his  diversion,"  in  which  case  he  could  not  be  said  to 
play  at  the  game  called  foot-race,  and  a  bet  upon  his  running 
would  not  bo  within  the  statutes  against  gaming.     These  cases 
make  it  very  clear,  that  to  constitute  gaming,  there  must  not 
only  be  a  betting  upon  the  determination  of  an  event,  but  the 
course  of  action  to  bring  about  such  event,  must  have  been 
originated  and  commenced  with  a  view  to  determine  the  bet. 
This  is  not  the  case  in  elections,  and  therefore  a  bet  upon  an 
election  is  not  gaming  within  our  statute. 

It  is  probable  that  if  two  persons  were  to  become  candidates 
in  consequence  of  a  bet,  the  one  would  get  more  votes  than 
the  other.  This  would,  within  the  authorities,  constitute  it  a 
game,  and  then  all  other  bets  upon  that  election  would  be  gam- 

1.  BUuBUm  T.  Py€,  2  WIU.  309. 
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ang.  Bat  that  was  not  the  case  here.  The  oontest  which  was 
detenained  by  the  election  upon  which  this  bet  was  made  had  no 
reference  to  the  bet,  nor  does  it  appear  the  candidates  knew 
it  was  pending.  In  this  Tiew  of  the  case,  we  are  of  opinion 
the  grand  juiy  had  no  right  to  send  for  the  witness,  nor,  after  he 
was  before  them,  to  find  this  presentment  of  his  eyidenoe.  Bj 
the  act  of  1817,  c.  61,  sec.  4,  itis  declared  that  indictments  for  gam- 
ing may  be  preferred  without  a  prosecutor  being  marked  thereon. 
But  this  act  does  not  authorize  this  indictment  to  be  so  prose- 
cuted, because  it  has  been  shown  that  it  was  not  an  indictment 
for  gaming.  As  therefore  this  is  not  an  indictment  for  gaming, 
and  as  the  presentment  is  void,  it  is  indispensable,  that  a  prose- 
cutor should  have  been  marked  upon  the  indictment,  and  ttua 
not  haying  been  done,  the  demurrer  to  the  plea  of  the  defendant 
was  properly  oyerruled. 
Affirm  the  judgment. 

What  is  Gaming. —In  BeU  v.  StcUe^  5  Sneod,  607 ^ihe  court  defined  gaining 
to  be  "An  agreement  between  two  or  more  persons  to  risk  their  money  or 
property  in  a  contest  or  chance  of  any  kind  where  one  may  be  gainer  and  the 
other  loser. "  Substantially  the  same  definition  has  been  given  by  other  ooorta 
in  Portia  v.  State,  27  Ark.  360;  StaU  v.  Smith,  2  Yexg.  281;  ffarriaonv.  State, 
4  Goldw.  195;  Euhanhe  v.  StaU,  3  Heisk.  490. 

Wharton's  definition  that  "gaming  is  to  stake  money  on  a  chanoe, "  althoogh 
.stated  in  much  fewer  words,  contains  all  the  essential  elements  of  the  offense: 
"Whart.  Grim.  L.  sec.  1465.    At  the  common  law,  gaming,  as  by  pkying  at 
«cirds,  dice,  etc.,  when  practiced  innocently,  and  as  a  recreation,  the  better,  as 
/it  was  said,  to  fit  a  person  for  the  business  of  life,  was  not  unlawful;  and  the 
vwinner  might  even  maintain  a  special  indebitaiua  aseumpeit  for  the  stake  won. 
When,  however,  such  games  became  an  incitement  to  a  breach  of  the  peace, 
so  as  to  constitute  a  nuisance;  or  tended  to  immorality;  or  affected  the  inter- 
ests or  feelings  of  others;  or  exposed  them  to  ridicule;  or  were  against  publia 
policy;  or  were  conducted  by  means  of  cheating  or  by  fraud,  as  by  playing 
with  false  cards,  dice,  etc.,  they  were  unlawful  at  common  law:  Bac.  Abr. 
tit.  Gaming;  Archb.  Crim.  Pr.  and  Proc.,  tit.  Gaming,  and  cases  cited.    The 
tendency  of  modem  legislation  and  judicial  action,  both  in  this  country  and  in 
England,  has  been,  not  only  to  declare  all  gaming  contracts  void  civilly,  on 
the  grounds  of  public  policy,  but  to  constitute  the  participation  in,  and  the 
<;arrying  on  of,  certain  kinds  of  games,  an  offense.    To  this  end,  statutes  have 
been  passed  in  all  the  states  and  in  Engknd,  which  prohibit,  with  greater 
■or  less  degree  of  particularity,  the  carrying  on  of  such  games,  and  punish  ths 
offender  with  fine  or  imprisonment,  or  both.    Great  diversity  exists  in  ths 
details  of  the  various  state  statutes  regulating  the  offense,  giving  rise  to  no 
little  conflict  of  judicial  opinion,  which  is  necessarily  irreconcilable.    Before, 
therefore,  a  decision  of  one  state  is  used  as  an  authority  in  another,  a  com- 
parison of  the  respective  statutes  of  such  states  should  be  made,  in  actual! 
practice.    The  limits  of  this  note  will  admit  of  no  such  extended  comparison. 
To  constitute  the  offense,  the  chance  upon  which  the  betting  is  made  must 
be  the  controlling  element  of  the  game:  Whart.  Crim.  L.,  sec.  1465;  or,  as 
was  said  in  the  principal  case,  **  there  must  not  only  be  a  betting  upon  the 
determination  of  an  event,  but  the  course  of  action  to  bring  about  snob  event 
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miist  have  Qriginated  and  oomnieiioed  with  the  Tiaw  to  determixie  the  bet.'* 
The  bet  is  complete  when  the  offer  to  bet  is  accepted;  and  placing  money  on 
«  gaming-tabloi  withont  objection  by  the  player  or  owner  of  the  game,  is 
anch  offer  and  acceptance,  and  renders  the  parties  participating  gaOty  of 
.gaming,  whether  the  game  is  played  out  or  not;  State  ▼.  Weleh^  7  Port.  463. 
Bat  see  Bagltff  ▼.  State,  1  Hunph.  490,  where  the  coart  aays  that  the  eyent 
upon  which  the  wager  depended  must  have  been  decided.  It  is  not  necessary, 
however,  that  the  stake  shoold  be  put  up  before  the  game  commences;  an 
agreement  to  pay  according  to  the  result  of  the  game  is  sufficient;  State  v. 
Lncht^  17  Iowa»  28.  Every  distinct  bet  on  a  game,  though  at  the  same  sitting, 
is  a  separate  offense:  Tomey  v.  State,  13  Mo.  455;  Cameron  v.  State^  15  Ala. 
383;  Swallow  v.  State,  20  Id.  30;  Buck  ▼.  State,  1  Ohio  St.  61;  on  the  other 
hand  it  has  been  held  that  consecutiye  games  at  the  same  sitting  constitute 
but  one  infringement  of  the  statute:  Wingard  v.  State,  13  Ga.  396;  Httdtr  ▼. 
&at/e,  20  Id.  155u  Nor  does  it  make  any  difference  whether  the  amount  of 
the  stake  is  large  or  small:  State  v.  Alberteon,  2  Blackf .  251.  Nor  need  the 
thing  actually  bet  be  property  of  any  worth;  it  is  sufficient  if  the  playing  is 
lor  checks,  notes,  or  instmments,  understood  by  those  engaged  in  the  game 
to  represent  value,  and  which  are  afterwards  to  be  exchanged  for  money: 
Porter  ▼.  State,  51  Qa.  300;  Oibbona  v.  People,  33  HI.  442;  AM)ek  v.  Common- 
wealthy  7  K  Mon.  44;  Walton  v.  Slate,  14  Tex.  381.  It  is  even  unnecessary, 
under  oertain  circumstances,  that  the  playing  and  betting  should  be  done  by  the 
same  party.  One  playing  a  prohibited  game,  at  which  others  are  betting, 
may  be  guilty  of  ^i^aming:  Smith  v.  State,  5  Humph.  163;  and,  conversely, 
persons  looking  on  and  encouraging  the  game,  although  they  do  not  bet,  may 
be  indicted  for  the  same,  as  principals:  Johnaon  v.  State,  4  Sneed,  614;  How- 
leU  v.  State,  5  Yerg.  145;  Fugate  v.  State,  2  Humph.  397.  But  see  Ex  parte 
Ah  Yum,  63  CaL  246. 

What  Games  asm,  and  What  abe  not,  Unlawtul. — ^The  courts  of  this 
country  and  of  England,  in  their  interpretation  of  the  various  statutes 
respecting  gaming  as  an  illegal  act,  have  been  careful  to  draw  a  distinction 
between  such  offense  and  the  innocent  playing  of  games,  even  when  for  a 
prize:  Whart.  Crim.  L.,  sec.  1464.  Nevertheless  a  sar prising  difference 
of  opinion  exists  between  the  courts  of  the  several  states  in  respect  to  what 
games  are  unlawful  when  played  for  money  or  other  property,  as  the  follow- 
ing cases  will  illustrate:  Tlurowing  dice  is:  Darling  JoT^ea  v.  State,  26  Ala. 
155;  but  where  a  certain  price  is  paid  for  each  chance,  so  as  to  make  the  game 
a  raffle,  it  is  not:  Norton  v.  State,  15  Ark.  71.  Nine-pins  is:  Ban  v.  State,  37 
Ala.  469;  Commonwealth  v.  Coding,  3  Mete.  130;  and  it  is  the  same  if  the  amount 
risked  is  but  the  price  of  the  game:  State  v.  Records,  4  Harr.  554;  but  see 
eotttra.  State  v.  Cfupton,  8  Ired.  271;  Sigel  v.  Jebb,  3  Stark.  2.  Playing  cards 
for  money  or  the  price  of  liquor  or  cigars  is:  State  v.  Alberteon,  2  Blackf.  251; 
BaeheUor  v.  State,  10  Tex.  261;  McDanid  v.  Comjnonwealth,  6  Bush,  326;  State 
V.  Maurtr,  7  Iowa,  406;  State  v.  Coster,  10  Id.  453;  StaU  v.  Lietch,  17  Id. 
128;  StaUr.  Biskel,  39  Id.  42;  Commonwealth  v.  Taylor,  14  Gray,  26;  Common- 
wealth v.  Oourdier,  Id.  390;  HUehms  v.  People,  39  N.  Y.  454;  Commonwealth  v. 
Terry,  2  Va.  Gas.  77.  That  a  pack  of  cards  is  a  gambling  device,  see  Frisbee 
▼.  State,  1  Or.  264;  contra.  State  v.  Hardin,  1  Kans.  474.  Keno  is:  Trimble  v. 
Stale,  27  Ark.  355;  Porter  v.  State,  Id.  360;  New  Orleans  v.  MiUer,  7  La.  Ann. 
651;  MtOer  ▼.  Stale,  48  Ala.  122;  United  States  v.  ffomebrooh,  2  Dill.  229. 
Rondo  is:  Barker  v.  State,  12  Tex.  273;  Rasney  v.  State,  14  Id.  409.  Cock* 
fighting  is:  Johnson  v.  State,  4  Sneed.  614;  CommonweeUth  v.  TiUon,  8  Mete 
232;  Bagley  v.  State,  1  Humph.  486. 

Horse-racing  is:  Tatman  v.  Strader,  23  IlL  493;  Garrison  v.  McQrtgor,  5^  Id* 
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473;  EUia  r.  Beale,  18  Me.  337;  Cheesum  ▼.  StaU,  8  Blaokf.  832;  Wade  ▼. 
DenrUs,  9  Ind.  35;  Shrapahire  v,  Olascock,  4  Mo.  336;  MeKeon  t.  Cahertif,  1 
Hall,  300;  Wood  y.  fTooci,  3  Mnrphy,  458;  ffaskeUv,  WooUm,  1  Smed.  &  M. 
180;  roZfeft  ▼.  Thomas,  L.  K.,  6Q.  B.  615;  Buston  v,  Btuion,  L.  R.,  1  Ex.  D. 
13;  Higginson  ▼.  Simpaon,  L.  R.,  2  G.  P.  D.  76;  Morgan  v.  Becmmont,  121 
Mass.  7.  Bat  see  contra,  Harrison  v.  State,  4  Coldw.  195;  HarUas  v.  Uniied 
States,  1  Morris,  160;  State  v.  Force,  23  Ark.  726;  Statev,  Hayden,  31  Mo. 
35;  SheUon*s  case,  8  Gratt.  592;  McElroy  ▼.  Carmkhael,  6  Tex.  456;  Whart 
Grim.  L.,  sec.  1465,  and  cases  cited.  Nor  will  the  fact  that  a  charter  haa 
been  granted  for  a  race-course  authorize  betting  thereon:  Cain  v.  McHarry^ 
2  Budh,  263.  Thimble,  or  thimble  the  balls,  is:  StaU  v.  Red.,  7  Rich.  8.  Pod 
is:  StaU  v.  Jackson,  39  Mo.  420;  Rogers  v.  Slate,  26  Ala.  65,  1  Text  App.  364. 
Faro  is:  AUen  v.  Watson,  2  Hill  (S.  C),  319,  where  the  oourt  said  that  faxo 
will  be  presumed  to  be  unlawful  in  every  state:  Staie  t.  Markham^  15  La. 
Ann.  498;  and  the  imposition  of  a  tax  upon  a  faro  table  does  not  authorize  ita 
use  for  gaming:  State  v.  Doon,  B.  M.  Charlt.  1 ;  but  see  Fagan  ▼.  State,  21 
Ark.  390,  as  to  when  playing  at  faro  is  not  unlawful.  Under  the  California 
statute  (penal  code,  sec.  330),  one  who  merely  bets  at  a  game  of  faro  is  not 
guilty  of  gaming;  nor  is  such  person  an  accessory  to  the  crime,  as  the  intent 
in  the  two  cases  is  quite  different:  Ex  parte  Ah  Turn,  53  Cal.  246.  Lotto  is: 
Lowry  t.  Staie,  1  Mo.  722.  Shooting  match  is:  Myers  v.  StcUe,  3  Sneed,  98. 
Selling  prize  candy  packages  is:  Eubank  ▼.  State,  3  Heisk.  488.  Gift  enter- 
prise, so  called,  or  where  a  tradesman,  as  an  inducement  to  purchase,  givea 
each  of  his  customers  a  ticket,  whereby  such  persons  are  entitled  to  a  chanca 
to  win  certain  other  articles,  is:  Bell  ▼.  State,  5  Sneed,  507.  Taking  a  chanoa 
in  a  raffle,  or  betting  at  a  game  regularly  licensed  and  paid  for,  is  not,  within 
the  Alabama  code:  Hawkins  v.  Staie,  33  Ala.  433;  State  v.  Attaire,  14  Id. 
435;  StaJte  v.  Moseley,  Id.  390;  Norton  v.  State,  15  Ark.  71.  Nor  is  playing 
on  a  licensed  billiard  table,  the  loser  to  pay  for  the  price  of  the  game,  because 
that  is  one  of  the  rules  of  the  game,  and  the  winner  gains  nothing  by  it: 
Feople  V.  Sargeant,  8  Cow.  139;  Blewett  v.  State,  34  Miss.  606;  Fcwsona  v. 
Alexander,  1  Jur.  (N.  S.)  660;  nor  is  the  owner  of  the  billiard  table  liable, 
Harbaugh  v.  Feople,  40  III.  294.  But  see  contra.  Ward  v.  State,  17  Ohio 
St.  32.  Shuffle-board  is  not,  in  North  Carolina,  that  being  a  game  of  skill: 
State  y.  Bishop,  8  Ired.  266. 

In  England,  the  following  games  have  been  held  lawful,  when  played  for  a 
stake:  Dominoes,  R,  v.  Ashion,  1  £1.  &  Bl.  286;  cricket:  Walpole  ▼.  Scutders^ 
7  Bow.  &  Ry.  130;  Jrffrei/s  v.  Walter,  1  WiU.  220;  Hodson  v.  Terrell,  1  C. 
&  W.  797;  coursing:  Daintree  v.  Hutchinson,  16  Mee.  &  W.  87;  Hirst  t. 
Molesburg,  L.  R.,  6  Q.  B.  130;  foot-ball  and  quoits:  Manby  y.  Scott,  I  Mod* 
136;  wrestling  matches,  when  not  prize-fights:  Kennedy  t.  Oad,  3  Gar.  &  P. 
376;  rowing  matches:  Bostock  v.  R.  R.,  3  M.  Dig.  274;  foot-racing:  Batty  ▼. 
Marriott,  5  C.  B.  818;  Emery  v.  Richards,  14  Mee.  &  W.  728;  Coombs  r.  Dib- 
6fe,  L.  R,  1  Exch.  248. 

When  a  bargain  concerning  stock  for  an  option  to  call  is,  and  when  is  not» 
gaming:  See  Kirkpatrick  v.  Bonsall,  72  Pa.  St.  155;  Smith  v.  Bouvier,  70  Id. 
825;  BruaU  appeal,  55  Id.  294.  Giving  a  prohibited  game  a  new  name  does 
not  take  it  out  of  the  statute:  State  v.  Maurer,  7  Iowa,  66;  Snuth  v.  State^ 
17  Tex.  191. 

The  principal  caae  has  been  cited  and  followed  in  Snwth  v.  Stevens,  6  Sneed, 
255;  BagUy  v.  Stale,  I  Humph.  490;  Harrison  v.  State,  4  Coldw.  148. 

Election  Waoebs. — The  effect  of  wagers  on  elections  is  discussed  in  the 
note  to  Bunn  v.  Riker,  4  Am.  Dec.  299.  See  also  the  authorities  oolleeted  is 
note  to  Rust  v.  OoU,  18  Id.  500. 
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Smabt  v.  Kinq. 

[HBO*,  149.] 

BiQiTiST  TO  Okandchildrsx,  WHEN  Inoludks  Posthumoob  Child. — Vndi&t 
a  residoaiy  clause  of  "all  my  estate,  real  and  personal,  to  be  equally 
divided  between  my  grandchildren,"  a  posthumous  grandchild,  in  venire  §a 
mere  at  the  time  of  the  testator's  death,  takes  equally  with  the  other 
grandchildren. 

Bill  for  a  construction  of  a  will,  and  that  complainant  be  de- 
creed to  have  an  equal  share  with  the  other  grandchildren  of 
Samuel  Todd.  The  chancellor  dismissed  the  bill,  and  the  com- 
plainant appealed. 

Oeorge  8,  Yerger,  for  the  complainant. 

R.  J.  McKinney,  for  the  defendants. 

By  Court,  Turlet,  J.  Samuel  Todd  made  and  published  his 
last  will,  in  which  is  the  following  residuary  deyise:  ''All  the 
rest  of  my  estate,  real  and  personal,  to  be  equally  diyided  be- 
tween my  grandchildren. "  The  complainant  is  one  of  his  grand- 
children, who  was  not  bom  at  the  time  of  the  testator's  death, 
but  was  in  ventre  sa  mere,  and  the  question  is,  whether  under 
theee  circxmistances,  he  is  entitled  to  his  equal  portion  of  the 
bequest  of  his  grandfather? 

Whatever  may  have  been  the  earlier  decisions  on  this  point,  it 
would  seem  that  there  is  not  at  present  any  doubt  that  the  com- 
plainant is  entitled  to  the  relief  sought.  In  the  case  of  Trower 
T.  BuMSy  reported  in  Simon  &  Stewart,  181,'  and  in  1  Gond.  Eng. 
Ch.  90,  the  vice-chancellor,  in  commenting  on  this  subject,  ob- 
serves: ''  It  is  now  fully  settled  that  a  child  in  venire  aa  mere 
is  within  the  intention  of  a  gift  to  children  living  at  the  death  of 
a  testator;  not  because  such  child  can  strictly  be  considered  as 
answering  the  description  of  a  child  living,  but  because  the  po- 
tential existence  of  such  a  child  places  it  plainly  within  the  reason 
and  motives  of  the  gift."  It  is  said  in  note  2,  to  Heaihe  v. 
Heaihe,  2  Atk.  121,  122,  '*  that  the  general  rule  in  cases  of 
this  nature  seems  to  be,  that  when  the  devise  or  gift  to  the  chil- 
dren is  general,  and  not  limited  to  a  particular  period,  then  it  is 
confined  to  the  death  of  the  testator,  and  that  under  a  devise  to 
children  living  at  the  testator's  death,  a  child  in  venire  sa  mere 
shall  take;"  and  the  editor  cites  Pr.  Ch.  470;'  2  Yes.  83;'  Ambl. 
848;*  1  Bro.  Ch.  532,-*  2  Id.  352;*  Pr.  Ch.  50;^  1  P.  Wms.  245,-" 
1  Ves.  85,'»  2  Bro.  Ch.  320." 

1.  Sim.  k  Stu.  181.  3.  Northey  t.  Burbiige,       8.  Hartley  t.  CKaloner, 

4.  laoae  t.  Aooc  5.  Congreoe  ▼.  Congrwe.     6.  HugJui  t.  Hughes  i  8  Bro.  Oh.  981. 

1,  JSale  ▼.  Hale.        8.  Beale  t.  Beale,      9,  MiUar  t.  Turner.       U).  Clarke  ▼.  BUJbe, 
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In  the  case  of  Sioift  y.  The  Executors  of  Jlwifi,  5  Serg.  &  B. 
88,  the  supreme  court  of  Pennsylvania  have  determined  "  that 
a  posthumous  grandchild,  in  venire  sa  merey  at  the  time  of  mak- 
ing the  will  and  death  of  the  testator,  is  entitled  to  a  giand- 
cluld's  share,  under  a  devise  and  bequest  to  the  testator's  grand- 
children, the  children  of  his  deceased  son,  Edward,  of  all  the 
residue  and  remainder  of  his  estate,  both  real  and  personal;"  and 
this  is,  as  Judge  Duncan  in  that  case  says,  "  according  to  the 
dictates  of  common  sense  and  humanity;"  for  a  child  "  in  venire 
sa  mere,  for  all  purposes  for  his  benefit,  is  considered  as  abso- 
lutely bom;  he  takes  by  descent,  and  by  distribution  is  entitled 
to  the  benefit  of  a  charge  for  securing  portions  for  children;  may 
be  an  executor,  may  have  a  guardian  assigned,  in  executory  de- 
vises is  a  life  in  being,  and  may  be  vouched  in  a  common  recov- 
ery." The  authority  and  reasoning  of  the  cases  referred  to  are 
satisfactory  to  this  court. 

The  judgment  of  the  court  below  will  therefore  be  reversed, 
and  a  decree  rendered  for  the  complainant  in  conformity  with 
the  prayer  of  his  bill. 

PosTHiTMons  Child  is  not  oomprehended  in  a  devise  to  children:  Armi- 
stead  y.  Dangerfieid,  6  Am.  Deo.  601;  or  to  a  class:  Myers  v.  Myers,  16  Id. 
648.  What  interest  such  child  has  in  its  ancestor's  estate,  and  how  that  inter* 
est  is  raised,  see  the  cases  cited  swprti,  and  notes  to  MarsdUs  v.  Thaihekner^ 
21  Id.  66;  HoUy.  Hancock,  26  Id.  600. 


HaBBIS  V.  MlLLEB. 

[MaiM,  168.] 

Basembkt. — Right  of  Pebm anentlt  Overflowiko  thx  ltkjn>  ov  Akothu, 

is  an  interest  in  the  soil  itself. 
Aqreemekt  to  Confer  the  Right  to  permanently  flow  lands  is  within  the 

statuto  of  frauds,  and  must,  therefore,  be  in  writing. 
Where  a  Contract,  which  is  Required  bt  Law  to  be  in  writing,  is  made 

with  one  of  two  partners,  in  his  individual  capacity,  the  other  partner 

can  not  be  sued  for  the  consideration. 

Assumpsit.  Plaintiff,  Harris,  had  entered  into  aTerbal  agree- 
ment with  Miller,  and  one  Hayter,  partners,  whereby,  in  con- 
sideration that  Hayter  would  confess  judgment  for  one  hundred 
dollars  in  favor  of  a  creditor  of  plaintiff,  and  that  Miller  would 
stay  it,  he  agreed  to  sell  them  certain  timber,  and  grant  them 
the  right  to  back  water  upon  his  land.  Harris  and  Hayter  exe< 
cuted  a  memorandum  of  this  agreement,  but  omitted  to  state 
therein  anything  in  reference  to  Miller's  staying  the  judgment. 


Dec.  183a]  Habbis  v.  Millek.  139 

Hajter  executed  the  same  in  his  individual  capacity,  wiihont 
mi^lring  any  reference  to  the  partnership.  Upon  Miller^s  re- 
fusal to  stay  the  judgment,  Harris  sued  him  in  assumpsit.  In 
the  court  below  tiie  judge  charged  the  jury  that  to  entitle  the 
plaintiff  to  recover  he  should  have  guaranteed  the  priyilege  of 
donmiing  the  water  upon  his  land  to  Miller  as  well  as  toHayter, 
that  said  guaranty  should  have  been  in  writing,  and  that  a 
parol  guaranty  of  such  priyilege  was  of  no  validity.  Yerdiot 
was  for  the  defendant.    Plaintiff  appealed. 

A.  GuUom,  for  the  plaintiff. 

S.  Ihimey,  for  the  defendant. 

By  Ck>urt,  Beese,  J.  Upon  the  pleadings  and  proofs  in  this 
case,  the  circuit  court  charged  the  jury:  1.  That  a  verbal  agree- 
ment to  concede  the  privilege  of  permanently  overflowing  the 
land  of  the  plaintiff,  by  a  mill-dam  to  be  constructed  below  his 
line,  would  not  be  valid,  but  would  be  within  the  statute  of 
frauds;  and,  2.  That  the  written  agreement  between  the  plaintiff 
and  Hayter,  securing  to  the  latter  the  privilege  in  question, 
would  not  authorize  the  plaintiff  to  maintain  this  action  against 
Miller. 

The  first  proposition  has  been  but  slightly  contested  in  argu- 
ment, and  it  is  well  sustained  by  authoriiy.  The  grant  of  such 
privilege  confers  a  permanent  interest  in  the  soil  itself,  for  the 
use  of  the  mill  to  be  constructed,  and  must,  therefore,  be  in 
writing. 

But  with  regard  to  the  second  proposition  of  the  court  below, 
it  has  been  urged,  that  the  court  erred,  because  Hayter,  with 
whom  the  written  agreement  was  made  was  to  have  been  the 
partner  of  the  defendant  in  the  construction  of  the  mill,  and  that, 
therefore,  the  latter  could,  in  a  court  of  chancery,  compel  Hajter 
to  transfer  to  him  a  moiety  of  the  legal  title  in  the  privilege.  If 
the  verbal  agreement  had  been  valid,  it  may  well  be  questioned 
whether  the  plaintiff,  who,  in  the  execution  of  it,  violated  its 
terms  so  &r  as  to  give  a  written  concession  of  the  privilege,  not 
to  the  defendant  and  Hayter  jointly,  but  to  Hayter  alone,  should 
be  permitted,  in  a  court  of  law,  to  recover  from  the  defendant 
the  consideration,  upon  the  ground  that  the  latter  could,  there- 
fore, protect  himself  against  the  wrong  done  him,  by  litigating 
the  matter  with  his  partner,  and  perhaps  with  the  plaintiff,  in  a 
court  of  chancery.  But  into  that  it  is  not  necessary  to  inquire, 
for  we  have  said  that  the  verbal  agreement  was  not  valid.  The 
only  agreement,  therefore,  to  which  we  can  look,  is  the  written 
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one  between  the  plaintiff  and  Hayter,  to  which  the  defendant 
appears  to  be  an  entire  stranger.  The  concession  of  privilege, 
under  the  seal  of  the  plaintiff,  is  made  to  Hajter  alone;  the 
promise  to  pay  to  the  plaintiff  the  consideration  is  made  under  the 
signature  and  seal  of  Hayter  alone.  The  written  contract  on 
both  sides,  under  the  seals  of  plaintiff  and  of  Hayter,  excludes  the 
defendant  from  benefit  and  liability,  and  he  may  well  say  to 
them  both  in  this  action  that  the  matter  was  res  inter  aUoa  adcu 
Let  the  judgment  be  affirmed. 


For  a  general  discuBsion  of  the  statute  of  fraads  in  relation  to  contraote 
affecting  realty,  see  notes  to  Jackwn  v.  Murray ^  17  Am.  Dec  68. 

The  doctrine  laid  down  in  Harris  v.  MiUtTt  wpra,  that  an  agreement  to 
grant  a  right  to  overflow  land  must  be  in  writing,  was  followed  in  Large  t. 
DemiUt  6  Sneed,  597. 


Meadowb  V.  HoPEnra. 

[Knos,  181.] 

PuBOBASiB  OF  Land,  UNDER  A  CoNTBACT  07  Salb,  Can  do  notliing  to  th* 
prejudice  of  his  vendor^s  rights  so  long  as  the  relation  continues. 

Vbmdob's  Rxoht  to  Immunity  from  Acts  to  beis  Prejudicb  by  a  pur- 
chaser in  possession  does  not  depend  on  the  v/i^dor's  having  title  to  tlM 
land  at  the  time  of  sale. 

Vbndeb's  ExTiNGinsHMEKT  OF  AN  Incumbbakcb  inores  to  the  benefit  of  the 
vendor,  and  entitles  the  vendee  to  a  proportionate  abatement  of  the  par- 
chase  price. 

Appbal  from  a  decree  perpetually  enjoining  the  enforoement 
of  two  judgments  for  the  purchase  price  of  limd. 

Taul  and  Meigs,  for  the  appellee. 

James  Campbell,  for  the  appellants. 

By  Court,  Turlet,  J.  Complainant  purchased  of  John  Mor- 
bury  sixty  acres  of  land  for  five  hundred  dollars,  for  which  he  exe- 
cuted three  notes,  two  for  two  hundred  dollars  each,  and  one  for 
one  hundred  dollars,  and  received  from  Morbuiy  his  bond  with 
a  penally  of  one  thousand  dollars  for  the  execution  of  a  deed  of 
conveyance  with  general  warranty  for  said  land,  when  the  last 
payment  should  be  male.  Complainant,  by  virtue  of  this  con- 
tract, entered  into  possession  of  the  premises  in  Januaiy, 
1821,  and  for  aught  that  appears  has  been  in  the  peaceable  pos- 
session ever  since.  After  ihe  contract,  Morbuiy  assigned  corn- 
plainant's  notes  to  Thomas  Hopkins,  who  received  them  with  a 
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knowledge  of  fhe  oonsideiation  for  which  they  had  been  exe- 
cnted,  and  who  promised  to  comply  with  the  condition  of  the 
bond;  this  he  did  not  do  during  his  life,  nor  has  his  adminis- 
trator or  heiiB  done  so  since  his  death,  but  his  administrator  has 
filed  a  cross^bill,  in  which  he  aUeges  that  Hopkins  had  a  good 
title  to  the  land,  but  that  the  evidences  had  been  lost  by  casu- 
alty, and  that  the  complainant  for  his  better  protection  had  en- 
tered the  land  in  his  own  name  and  obtained  a  grant  therefor 
from  the  state,  and  prays  for  such  relief  as  under  the  drcum- 
stanoes  the  law  allows  him.  To  Uus  cross-bill  there  is  a  demur- 
rer which  is  sustained  by  the  Chancellor,  and  to  reverse  whose 
opinion  an  appeal  is  prosecuted  to  this  court.  It  is  not  denied 
by  the  counsel  for  the  complainant,  that  when  a  purchaser  ex- 
tinguishes an  incumbrance  on  his  vendor's  title,  all  he  can  equi- 
tably ask  is  an  abatement  of  the  purchase  money  equal  to  what  it 
cost  to  remove  the  incumbrance,  but  it  is  contended,  that  in  the 
present  case  the  vendor  had  no  title,  that  therefore  it  was  a  fraud 
in  him  to  pretend  to  sell,  and  that  the  principle  of  law  as  recog- 
nized does  not  apply. 

1.  We  are  unable  to  recognize  the  correctness  of  this  defense, 
because  the  defendant  Hopkins,  in  his  answer,  alleges,  and  the 
statement  is  reiterated  by  his  administrator  in  his  cross-bill,  that 
he  has  the  legal  title  to  the  premises,  but  has  by  casualty  been 
prevented  from  producing  the  evidences  thereof.  If  this  allega- 
tion be  true,  and,  upon  demurrer,  we  must  presume  it  to  be  so, 
and  there  be  anything  in  the  proposition  urged  upon  the  court 
in  behalf  of  the  complainant,  the  ground  upon  which  the  dis- 
tinction is  made  to  rest  is  removed — the  vendor  had  title,  and 
there  was  no  fraud  in  selling  to  complainant. 

2.  But  we  do  not  recognize  the  truth  of  the  proposition  con- 
tended for  by  the  complainant.  We  do  not  think  that  a  vend- 
or's right  to  ask  that  a  title  purchased  in  by  his  vendee,  shaU 
inure  to  his  benefit,  upon  his  paying  the  purchase  money,  de- 
pends upon  the  question,  whether  he  had  title  or  not  to  the 
premises  at  the  time  of  the  sale,  but  results  from  the  relation 
which  it  has  been  found  expedient  to  establish  between  vendor 
and  vendee,  to  preserve  the  confidence,  which  in  matters  of  con- 
tract ought  to  exist  between  man  and  man,  and  prevent  the  ob- 
taining of  undue  advantage  from  information  acquired  by  means 
of  such  contract. 

This  relation  is  somewhat  similar  to  that  which  exists  between 
a  landlord  and  his  tenant.  Having  recognized  the  title  in  the 
one  instance  by  the  acceptance  of  a  lease,  and  in  the  other  by  a 
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purchase,  jon  shall  do  nothing  to  the  prejndioe  thereof,  bo  long 
as*the  relation  continues.  That  this  right  of  a  yendor  does  not 
depend  upon  the  fact  of  his  having  a  title  at  the  time  of  the  sale, 
is  clearly  demonstrable.  If  he  had  the  title  there  is  none  other 
for  the  vendee  to  purchase,  for  if  he  purchase  a  conflicting  title, 
which  is  inferior  to  that  of  his  vendor,  he  does  it  at  his  own  ex- 
pense, and  can  never  ask  him  for  remuneration.  If  he  had  no 
title,  then  the  complainant  says  he  is  deprived  of  the  right 
According  to  this  mode  of  reasoning,  there  never  can  exist  a 
case  in  which  the  principle  of  law  as  admitted  can  apply;  and  it 
is  a  dead  letter,  unless  it  be  coiffined  strictly  to  the  case  of  an 
incumbrance  connected  with  the  title  as  a  mortgage  or  a  trust, 
which  can  not  be  contended  for  with  success. 

In  the  present  case  the  complainant  has  but  little  cause  of 
complaint.  He  obtained  possession  of  the  land  contracted  for 
under  his  contract  in  January,  1821;  he  has  remained  in  the 
undisturbed  possession  thereof  ever  since,  and  to  make  assur- 
ance doubly  sure,  has  entered  and  obtained  a  grant  for  it  in  his 
own  name.  There  would  be  neither  law  nor  justice  in  pemdtr 
ting  him  to  hold  the  premises  tinder  this  title,  in  exclusion  of 
the  rights  of  Hopkins,  and  he  must  be  satisfied  with  remnnexa- 
tion  for  the  trouble  and  expense  he  may  have  been  at  in  procur- 
ing the  titie  from  the  state,  tinder  which  he  seeks  to  protect 
himself  from  the  performance  of  his  contract. 

The  decree  will  therefore  be  reversed,  and  the  cause  remanded 
for  further  proceedings. 

The  decree  entered  in  this  cause,  after  reciting  the  facts,  pro* 
ceeds:  "  The  court  is  of  opinion,  and  so  declares,  that  if  Hop- 
kins' titie  to  the  lands  in  the  pleading  mentioned  be  defective, 
as  charged  in  the  bill,  yet  all  that  Meadows  can  claim  in  equity 
of  Hopkins'  representatives,  is  that  they  shall  reimburse  him  his 
expenses  in  perfecting  his  title  if  he  retains  the  land.  Where- 
upon the  court  doth  adjudge,  order,  and  decree  that  the  decree 
of  the  chancellor  in  this  case  be  reversed;  and  this  court  pro- 
ceeding to  pronounce  such  decree  as  the  coiut  below  should 
have  rendei'ed,  doth  further  order,  adjudge,  and  decree  that  the 
demurrer  to  the  cross-bill  be  overruled,  and  that  Meadows 
be  required  to  answer  the  same,  and  that  this  cause  be  re- 
manded back  to  the  chancery  court  for  further  proceedings  to  be 
had  therein,  according  to  the  principle  of  this  decree.  The 
court  further  decrees  that  said  Jame?  P.  Thompson,  administra- 
tor of  Thomas  Hopkins,  recover  of  said  Thomas  Meadows  the 
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costs  that  hATe  accrued  in  this  cause  since  the  rendition  of  the 
decree  in  the  chanceiy  court.  The  other  costs  to  be  settled  in 
the  court  below. 


VfiTDKB  IK  P088I88I0N,  Under  a  contract  for  the  sale  of  laadi,  can  not 
iNite  hia  vendor'B  title:  See  Fowler  t.  CVaoow,  20  Am.  Deo.  163;  Qrteno  ▼• 
Mimmm^  31  Id.  606,  and  note. 


Anthony  v.  State. 

[Xnaa,  S66.] 

MuBOKR  lit  Fntar  Djbgrsb  is  committed  by  a  willfnl,  maUcioiis,  ddiberaftei 
and  premeditated  killing. 

Idkx. — ^Ths  Lsxoth  of  Tims  of  thx  Dklibkbation  is  Imicatibial. 

Idkm . — A  KiLLiivo,  UNDEB  THS  Influencb  OF  Passiok  or  provocation,  be- 
fore the  passion  had  time  to  cool,  is  manslaughter,  or  murder  in  the  sec- 
ond degree  only. 

Dtino  Dbculrahoks,  made  in  a/rtieulo  monis,  are  admissible  in  eyidence  not- 
withstanding the  provision  of  the  bill  of  rights  securing  to  persons  ac- 
cused of  crime  the  right  to  be  confronted  with  the  witnesses  against  them. 

Dtino  DfiCLAKATiONB  are  inadmissible  unless  the  deceased  when  making 
them  was  conscious  of  approaching  death.  Such  consciousness  need  not 
have  been  expressed.    It  may  be  inferred  from  circumstances. 

Pboseoutiom  for  murder.  After  other  evidence  on  the  part  of 
the  prosecution,  one  Dr.  Barksdale,  a  physician,  was  called,  who 
stated  that  on  the  night  of  the  day  of  the  killing  he  asked  the  de- 
ceased "  whether  she  was  shot  accidentally,  or  by  design."  The 
defendant  objected  to  the  question,  as  it  had  already  appeared 
that  the  deceased  had  never  given  any  intimation  of  her  con- 
Bcionsness  of  approaching  death,  except  that  she  was  suffering 
great  pain,  burning  heat,  and  great  sickness  of  the  stomach. 
There  was  also  evidence  that  the  wound  was  one  which,  in  a 
majoriiy  of  cases,  would  produce  death.  The  court  overruled 
the  objection,  to  which  defendant  excepted.  The  witness  then 
testified  that  the  deceased  replied  to  his  question,  "  It  was  done 
by  design."  The  jury,  after  a  charge  by  the  court  on  the  sub- 
ject of  murder,  which  was  excepted  to  by  the  defendant,  brought 
in  a  verdict  of  murder  in  the  first  degree.  The  portion  of  the 
charge  excepted  to  is  contained  in  the  opinion.  Defendant, 
having  mov^  for  a  new  trial,  which  was  denied,  appealed. 

Long  and  James  Campbell,  for  the  plaintiff  in  error. 

lUe  aUcniey^eneral,  for  the  state. 

By  Couzt,  Bebsb,  J.  For  the  plaintiff  in  error  it  is  insisted: 
1.  That  the  circuit  court  erred  in  refusing  to  set  asid^  the  ver- 
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diet  and  giant  a  new  trials  because  it  is  alleged  that  the  facts 
proved  on  the  trial  axe  not  sufficient  to  sustain  the  verdict.  On 
attentively  considering  the  proof  set  forth  in  the  bill  of  excep- 
tions, we  are  unable  to  come  to  the  conclusion  that  the  evidence 
does  not  warrant  the  verdict.  On  the  contrary,  we  are  all  of 
opinion  that  the  verdict  of  conviction  is  well  sustained  bj  the 
evidence;  and  indeed  properly,  and  almost  necessarily,  resulted 
from  it.  It  were  a  task  neither  necessary  nor  profitable,  to  refer 
to  the  testimony,  for  the  purpose  of  maintaining,  by  commen- 
taiy  and  argument,  the  opinion  which  we  have  announced. 

2.  For  the  plaintiff  in  error  it  is  insisted,  that  the  circuit  court 
erred  in  that  part  of  the  charge  which  relates  to  murder  in  the 
first  degree;  tiie  part  of  the  charge  excepted  to  was  as  follows: 
"  That  to  constitute  murder  in  the  first  degree,  it  would  not  be 
sufficient  that  the  killing  was  willful  and  malicious.  It  must 
also  have  been  deliberate  and  premeditated;  that  in  the  abeence 
of  passion  or  provocation,  the  length  of  time  during  which  the 
prisoner  deliberated  and  premeditated  was  immaterial;  that  if 
there  was  neither  passion  nor  provocation,  and  the  design  to 
kill  was  formed,  it  would  make  no  difference  whether  that  de- 
sign had  been  deliberated  on  but  one  moment,  one  day,  or  one 
week;  but  if  the  design  to  kill  was  formed  imder  the  influence  of 
passion  or  upon  provocation,  and  the  killing  ensued  before  the 
passion  had  time  to  subside,  it  will  only  be  murder  in  the  second 
degree,  or  manslaughter,  if  the  provocation  was  a  sufficient  and 
legal  one,  as  explained  to  the  jury."  We  are  all  of  opinion  that 
in  the  charge  to  the  juiy  above  quoted  there  is  no  error.  It  is 
maintained  by  the  opinion  of  this  court,  in  Dale's  case,  10  Yerg. 
662,  that  in  cases  other  than  those,  the  circumstances  of  which 
are  specified  in  the  statute  to  constitute  murder  in  the  first  de- 
gree, "  the  killing  must  be  done  willfully — that  is,  of  puipose, 
with  intent  that  the  act  by  which  the  life  of  a  party  is  taken 
should  have  that  effect;  and  deliberately — that  is,  with  cool  pur- 
pose; and  maliciously — that  is,  with  malice  aforethought;  and 
with  premeditation — ^that  is,  a  design  must  be  formed  to  kill, 
before  the  act,  by  which  the  death  is  produced,  is  performed." 
The  opinion  of  the  circuit  court  we  regard  as  in  exact  conformity 
to  the  above  authority. 

3.  For  the  plaintiff  it  is  insisted,  that  the  circuit  court  erred 
in  permitting  the  declarations  of  Mary  Anthony,  ihe  deceased, 
made  in  articulo  mortis^  to  go  to  the  juxy  as  testimony,  and  this 
upon  two  grounds:  1.  As  being  contrary  to  the  bill  of  rights, 
which  secures  compulsory  process  for  witnesses  in  behalf  of  de« 
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f  endaniB  in  Gziminal  caaoB,  and  provides  that  they  ahall  be  con- 
fronted with  the  witneeaes  against  them;  and  2.  Beoaose  it 
did  not  BofBciently  appear  that  Mazy  Anthony  was  consdons  at 
the  time  of  such  dedaiations  of  her  danger  and  of  impending 
death. 

Upon  the  first  ground  of  objection^  we  are  all  of  opinion  that 
the  bill  of  rights  can  not  be  constraed  to  preyent  declarations 
properly  made  in  articulo  mortis^  from  being  giyen  in  eyidence 
against  defendants  in  cases  of  homicide.  The  proyision  in  the 
bill  of  rights  was  intended  only  to  ascertain  and  perpetuate  a 
principle  in  fayor  of  the  liberty  and  safety  of  the  citizen,  which, 
although  fully  acknowledged  and  acted  upon  before  and  at  the 
time  of  our  reyolution,  had  been  yielded  to  the  liberal  or  popu- 
lar party  in  Great  Britain  after  a  long  contest,  and  after  yery 
strenuous  opposition  from  the  crown,  &om  crown  lawyers,  and, 
if  I  may  so  speak,  crown  statesmen.  In  this  case,  as  in  that  of 
libels  and  some  others,  the  object  of  the  bill  of  rights  was  not 
to  introduce  a  new  principle,  but  to  keep  ground  already  gained, 
and  to  preserye  and  perpetuate  the  fruits  of  a  political  and  judi- 
cial yictory,  achieyed  with  difficulty,  after  a  yiolent  and  pro- 
tracted contest.  That  our  yiew  of  this  question  id  correct,  is 
made  manifest  by  the  fact,  that,  after  more  than  forty  years 
from  the  adoption  of  our  first  constitution,  this  argument 
against  the  admissibility  of  dying  declarations  on  the  ground  of 
the  bill  of  rights  is  for  the  first  time  made,  so  far  as  we  are 
aware,  in  our  courts  of  justice;  and  if  made  elsewhere  it  does 
not  appear  to  haye  receiyed  judicial  sanction  in  any  state. 

2.  As  to  the  other  ground  of  objection,  namely,  that  there 
is  not  sufficient  eyidence  to  show  that  the  deceased  knew  or 
thought  herself  to  be  in  imminent  danger  of  death  at  the  time 
the  declaration  was  made;  a  majoriiy  of  the  court  are  of  opinion 
that  it  also  is  not  tenable.  The  general  principle  deduced  from 
all  the  cases  is  stated,  1  East  P.  C.  354,  to  be  that ''  it  must 
appear  that  the  deceased,  at  the  time  of  making  such  declara- 
tions, was  conscious  of  his  danger;  such  consciousness  being 
equiyalent  to  the  sanction  of  an  oath,  and  that  no  man  could  be 
disposed,  under  such  circumstances,  to  belie  his  conscience,  none 
at  least  who  had  any  sense  of  religion.  But  such  consciousness 
need  not  haye  been  expressed  by  tiie  deceased.  It  is  enough  if  it 
might  be  collected  from  circimistances;  and  the  court  are  to 
judge  of  this  consciousness  preyious  to  this  sort  of  testimony. 
The  declaration  in  the  case  before  us  was  made  about  twelye 

hours  before  the  death  of  the  deceased;  and  the  physician  to 
Ax.  dbo.  yoL.  xxxm— 10 
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whom  it  was  made,  states  that  the  wound  was  a  large  pistol  shot 
entering  near  the  navel,  and  was  such  a  wound  as  would  ninety- 
nine  times  in  a  hundred  produce  death;  that  he  thought  at  the 
time  of  the  declaration  that  the  deceased  was  fast  sinking,  but 
that  he  had  made  no  communication  to  her,  nor  heard  any  mado 
by  any  other  x>erson,  informing  her  of  her  approaching  dissolution, 
nor  heard  her  say  anything  concerning  her  consciousness  of  her 
approaching  dissolution,  only,  "that  she  was  suffering  great 
pain,  burning  heat,  and  great  sickness  of  the  stomach." 

If  the  dangerous  nature  and  character  of  the  wound,  the  state 
and  illness  of  the  party,  her  sinking  condition,  and  her  state- 
ment of  extreme  suffering,  and  of  those  symptoms  which  usually 
precede  death,  are  circumstances  from  which  in  any  case  the 
consciousness  of  danger  can  be  collected,  they  exist  in  the  pres- 
ent case,  and  would  justify  the  inference  of  such  consciousness. 
In  Woodcocl^s  case,  1  Leach,  503,  Old  B.  1789,  before  Eyre, 
C.  B.,  Ashhurst,  J.,  and  Adair,  Serg.,  Recorder,  when  a  woman, 
who  had  been  dreadfully  wounded,  and  who  afterwards  died  of 
the  wounds,  made  a  declaration,  the  question  was,  whether  it 
was  made  under  the  impression  that  she  was  dying.  The  sur- 
geon said  that  she  did  not  appear  to  be  at  all  sensible  of  the 
danger  of  her  situation,  dreadful  as  it  seemed  to  all  around 
her,  but  lay  quietly  submitting  to  her  fate,  without  explaining 
whether  she  thought  herself  likely  to  live  or  die.  Eyre,  C.  B., 
was  of  opinion  that  inasmuch  as  she  was  mortally  wounded,  and 
in  a  condition  that  rendered  immediate  death  almost  ineyitable; 
as  she  was  thought  by  every  person  about  her  to  be  dyings 
though  it  was  difficult  to  get  from  her  particular  explanations  as 
to  what  she  thought  of  herself  and  her  situation;  her  declara- 
tions made  under  these  circumstances  were  to  be  considered  by 
the  jury  as  being  made  under  the  impression  of  her  approach- 
ing dissolution,  for  resigned  as  she  appeared  to  be,  she  must 
have  felt  the  hand  of  death,  and  must  have  considered  herself  aa 
a  dying  woman.  And  in  Winter's  case,  40  George  HE. ,  McNally^ 
386,  before  Lord  Eil warden,  C.  J.,  and  Kelly,  J.,  the  declara- 
tions of  the  deceased  were  received,  although  she  did  not  inti- 
mate that  she  considered  herself  in  a  dying  condition,  or  thai 
she  had  any  apprehension  of  immediate  death,  it  appearing  thai 
die  hod  been  absolved,  and  received  extreme  unction  from  a 
Catholic  priest.  In  John's  case,  reported  in  1  E.  P.  C.  1790, 
from  MSS.  of  BuUer,  J.,  it  was  ruled  in  the  trial,  among  other 
things, ' '  that  the  evidence  of  the  state  of  the  deceased's  heolth,  at 
the  time  the  declarations  were  made,  was  su£Scient  to  show  thai 
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she  WBS  actaally  dying,  and  that  it  was  to  be  inferred  from  it 
that  she  was  conscious  of  her  situation/'  The  prisoner  having 
been  found  guiliy,  this  point,  among  others,  was  referred  to  the 
judges,  who,  at  a  conference  in  Easter  term,  1790,  all  agreed 
that  it  ought  not  to  be  left  to  the  jury  to  say,  whether  the  de- 
ceased thought  she  was  dying  or  not,  for  that  must  be  decided 
by  the  judge  before  he  receiyes  the  eyidence.  "  And  that  if  a 
dying  person  either  declare  that  he  knows  his  danger,  or  it  is 
reasonably  to  be  inferred  from  the  wound  or  state  of  illness  that 
he  was  sensible  of  his  danger,  the  declarations  are  good  evidence. " 

It  is  obvious  that  this  rule  or  principle,  so  distinctly  stated, 
does  not  mean  that  the  inference  may  be  drawn  from  the  mere 
fiict  that  the  wound,  in  the  opinion  of  the  man  of  science,  was 
in  point  of  fact  mortal;  but  that  the  nature  of  the  wound  or  the 
state  of  illness  should  be  such  as  to  affect  the  knowledge,. and 
control  the  opinion  of  the  dying  person  himself,  as  to  the  dan-* 
ger  to  which  he  stands  exposed;  for  in  that  very  case,  where  the 
wounds  were  bruises  and  contusions  from  blows  or  kicks,  all  the 
judges  but  two  held  that  there  was  no  foundation  for  supposing 
that  the  deceased  considered  herself  in  any  danger  at  all.  But 
in  the  case  before  us,  the  dreadful  nature  of  the  woimd,  the  state 
of  illness  as  proved  by  the  physician  and  declared  by  the 
deceased  herself,  were  such  as  could  not  leave  her  or  any  rational 
being  in  doubt  as  to  her  being  in  great  danger  of  immediate- 
death.  The  evidence  in  question,  in  reference  to  the  state  of 
facts  shown  upon  the  record,  was  of  very  slight  importance,  if 
of  any,  on  the  part  of  the  state;  but  we  lay  no  stress  upon  thai 
consideration. 

Let  the  judgment  be  aflSrmed. 


Dkath-bid  DiOLABATiONS  Admissiblb,  Whkn:  State  ▼.  Moodp,  2  Am.  Deo. 
616;  StaU  v.  Pott,  9  Id.  656;  Vaea  v.  OommtmweaUh,  24  Id.  605;  8kUe  v.  jPfer- 
9U9on,  27  Id.  412. 


MoGoLLUM  V.  Smith. 

[Mnos,  Ui.] 

Buoonsioir  ev  Beai/tt  is  €N>VKaNSD  by  the  laws  of  the  place  where  the  aame 
IB  ntoated;  that  of  personal  property  by  the  laws  of  the  domidle. 

Kaob  Nation  mat  Imposb  upon  Pbopkbtt  any  character  which  it  shall 
choose,  and  no  other  nation  can  impagn  or  vary  that  character.  The 
laws  of  T<n«imanft  having  made  slaves  immovable,  govern  in  reference 
to  the  snecession  thereof,  anything  to  the  contrary  in  the  laws  of  Ten- 
nessee notwithstanding. 
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Ik  Louisiana,  All  thx  Lsgitiicatx  Children  of  an  Intuiatx  Pabuci* 
PATB  to  hia  sacoesfliozi  by  equal  shares.  Where  one  of  sach  children  is  a 
manned  woman,  the  immovables  of  the  intestate  vest  in  her  as  par- 
aphernal property,  althongh  she  be  domiciled  in  Tennessee.  Her  hus- 
band becomes  entitled  to  the  movable  property  wherever  aitoated. 

Dbohxb  for  the  complainaiits.    Defendant  appealed. 
E.  H.  Ewing  and  Meigs,  for  the  complainants. 
James  Campbell  and  F,  B,  Fogg,  for  the  defendant 

By  Court,  Gsbin,  J.  The  complainants,  Zilla  and  Sally,  an 
the  children  of  the  defendant,  by  his  former  inrif e  Tamsej.  Tam- 
sey  was  the  daughter  of  John  Dodd,  of 'Louisiana,  who  died  in  that 
state,  possessed  of  considerable  estate,  about  the  first  of  Decem- 
ber, 1815.  Mrs.  Smith  and  her  husband,  the  defendant,  liyed 
in  Tennessee,  where  she  died  in  February,  1816,  before  any  meas- 
ures were  taken  to  obtain  her  share  of  her  father's  estate.  Her 
only  children  surriving  lier  were  the  complainant,  21illa,  wife  of 
McCollum,  and  Sally,  wife  of  Beid,  and  William  Salsbuiy,  a 
son  by  a  former  husband.  William  Salsbuiy  died  in  NoTember, 
1826,  without  lawful  issue,  leaving  his  sisters,  Zilla  and  Sally, 
his  only  heirs  and  distributees.  The  defendant.  Smith,  obtained 
his  wife's  portion  of  her  father's  estate  in  Louisiana,  and  was 
guardian  of  William  Salsbuiy,  whose  estate  went  into  his  hands. 
!Ihis  bill  is  brought  by  his  daughters  and'  their  husbands  for  an 
.^account  of  each  of  these  funds.  The  principal  question  in  this 
-cause  is,  whether  negroes  are  to  be  regarded  in  Louisiana  as  real 
estate  or  personal.  For  it  is  not  disputed  on  either  side,  but 
that  if  personal,  the  law  of  Mrs.  Smith's  domicile  will  gOTem; 
and  if  real,  the  law  of  the  place  where  it  was  situated  will  con- 
trol the  succession:  Story  Conf.  L.,  sees.  481,  483. 

By  the  law  of  Louisiana,  real  estate  and  immovable  things 
are  conyertible  terms:  Dig.  1808,  b.  2,  c.  2,  art.  13.  And  that 
law,  art.  19,  contains  the  following  provision  in  relation  to 
slaves:  ''Slaves  in  this  teiritoiy  are  considered  immovable  by 
the  operation  of  law,  on  account  of  their  value  and  utility  for 
the  cultivation  of  the  lands,  and  therefore  they  may  be  mort- 
gaged." The  chapter  from  which  this  extract  is  made  treats 
only  of  immovable  things,  enumerating  what  are  such  and  in 
what  sense;  whether  by  their  nature,  or  by  ox>emtion,  or  desti- 
nation of  law;  and  commences  with  the  words,  ''  Beal  estate  or 
immovable  things  are,"  etc.,  thereby  substituting  the  terms, 
•«  immovable  things,"  for  **  real  estate."  Story's  Conf.  L.,  sec. 
447,  says,  ''that  in  addition  to  those  things  which  may  be 
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deemed  imiyersally  to  partake  of  the  oatoxe  of  immcrvables,  or, 
as  the  common  law  phrase  is,  to  savor  of  the  realty,  ail  other 
things,  though  inoyable  in  their  nature,  which  by  the  local  law 
are  deemed  immovables,  are  in  like  manner  governed  by  the  local 
law.  For  every  nation,  having  authority  to  prescribe  rules  for 
the  disposition  and  arrangement  of  all  property  within  its  own 
tenitory ,  may  impress  upon  it  any  character  which  it  shall  choose, 
and  no  other  nation  can  impugn  or  vaiy  that  character.  If  these 
prindples  be  correct,  they  settle  the  question;  for  Louisiana  has 
said,  by  its  law,  that  slaves  are  immovable,  and  having  a  right 
to  impress  upon  them  any  character  it  may  choose,  which  Ten- 
nessee has  no  right  to  impugn  or  vary,  it  follows  that  the  law  of 
Louisiana  must  govern  the  succession. 

It  is  earnestly  argued  that  this  language  of  Judge  Story  must 
be  restricted  in  its  meaning  to  such  things,  movable  in  their  na- 
ture, as  are  by  law  attached  to  the  land,  and  are  thus  made  to 
savor  of  the  realty.  This  is  plainly  a  misconstruction  of  the 
author;  for  he  says,  expressly,  that  in  addition  to  the  things 
that  are  universally  considered  to  savor  of  the  realty,  "  all  other 
things,  though  movable  in  their  nature,  which  by  the  local  law 
are  deemed  immovables,  are  in  like  manner  governed  by  the  local 
law;"  thus  plainly  intending  to  assert  the  power  of  a  nation  to 
impress  any  description  of  property  with  the  character  of  **  im- 
movable," whether  connected  with  land  or  not. 

But  it  is  insisted  that  no  state  has  a  right  to  do  this:  and  thus 
give  to  property,  movable  in  its  nature,  a  destination  different 
from  that  which  by  the  law  of  nations  would  be  given  to  it  were 
there  no  such  local  law.  If  this  argument  be  well  founded,  the 
power  by  law  to  attach  movable  property  to  the  freehold,  and 
thus  constitute  a  part  of  it,  would  be  equally  beyond  the  com- 
petency of  a  state.  Is  it  not  as  easy  to  declare,  in  an  act  of 
assembly,  that  horses  for  the  plow  shall  constitute  part  of  the 
freehold,  and  thus  make  them  immovable,  as  to  announce  simply 
that  horses  shall  be  immovable  property  ?  It  is  certainly  difficult 
to  perceive  upon  what  principle  the  competency  to  enact  the  for- 
mer provision  can  be  maintained,  while  the  power  to  make  the 
latter  is  denied.  And  yet  the  power  to  attach,  by  law,  things  in 
their  nature  movable  to  the  freehold,  and  thus  make  them  im- 
movable, is  not  denied  in  the  argument;  and,  indeed,  could  not 
be,  for  the  common  la^^,  as  well  as  the  civil  law,  recognizes 
some  things  movable  in  their  nature  as  part  of  the  freehold. 
This  right  to  impress  upon  movable  things  the  character  of  im- 
movables does  not  depend  upon  their  relation  to  the  freehold, 
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but  resnlts  from  the  power  inherent  in  eyeiy  nation  "  to  pre^* 
scribe  rules  for.  the  disposition  and  arrangement  of  all  property 
within  its  own  territory."  When  this  shall  be  done  the  law  <ip- 
plicable  to  immoyables  goyems  the  disposition  which  must  be 
made  of  such  'property. 

It  is  insisted  that  the  law  of  Louisiana  referred  to  was  not 
made  with  a  yiew  to  the  succession,  but  that,  as  only  immoya- 
bles are  there  subject  to  mortgage,  slayes,  on  account  of  their 
yalue,  were  impressed  with  the  character  of  immoyable  with  the 
yiew  only  of  making  it  lawful  to  mortgage  them.  This  is  cyi- 
dently  a  misconstruction  of  the  law.  It  is  true  that,  after  an- 
nouncing that  slayes  are  immoyable  property,  it  is  added  in  the 
digest  of  1808,  '*  and  therefore  they  may  be  mortgaged."  But 
this  is  stated  as  a  mere  consequence,  or  incident,  resulting  from 
the  character  with  which  the  property  had  been  impressed  by 
law.  The  chapter  is  not  treating  of  mortgages  or  securities,  but 
of  the  character  of  property,  defining  what  things  are  immoyable 
in  contradistinction  to  moyable  things.  To  put  it  beyond  doubt 
that  such  is  the  true  construction  of  this  article,  it  will  be  per- 
ceiyed  by  reference  to  the  ciyil  code  of  Louisiana  of  1825,  b.  2, 
tit.  c.  2,  art.  461,  that  the  words  *'  and  therefore  they  may  be 
mortgaged,"  are  omitted  altogether.  The  language  of  that  arti- 
cle is:  ''  Slayes,  though  moyable  by  their  nature,  are  considered 
as  immoyables  by  operation  of  law."  Thus  we  haye  a  legislatiye 
construction  of  the  article  in  question,  remoying  all  doubt. 

These  principles  haying  been  established,  let  us  apply  them 
to  the  case  under  consideration.  We  haye  seen  that  John  Dodd 
died  in  Louisiana  in  1815.  His  daughter,  Tamsey,  wife  of  the 
defendant  Smith,  him  surviying,  then  resided  in  Tennessee, 
where  she  died  in  1816.  In  relation  to  immoyable  property,  the 
descent  and  heirship  is  exclusiyely  goyemed  by  the  law  of  the 
country  within  which  it  is  actually  situate.  '  *  No  x>erson  can  take 
except  those  who  are  recognized  as  legitimate  heirs  by  the  laws 
of  that  coimtiy;  and  they  take  in  the  proportions  and  order 
which  these  laws  prescribe."  ''This,"  says  Judge  Story,  "is 
the  indisputable  doctrine  of  the  common  law:"  Conf.  L.,  sec. 
483.  By  the  law  of  Louisiana,  Dig.  Giy.  Code,  b.  3,  tit.  1,  c. 
2,  sec.  2,  art.  27,  p.  150,  when  a  man  dies  all  his  legitimate 
children  "  participate  to  his  succession  by  equal  shares." 

John  Dodd  had  fiye  children,  of  whom  Mrs.  Smith  was  one, 
so  that  she  became  entitled  to  one  fifth  of  all  her  father's  estate. 
This  yested  in  her  as  paraphernal  property;  and  as  the  law  of 
Louisiana  goyems,  as  to  the  land  and  negroes,  being  immova- 
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bles,  that  portion  of  the  estate  was  held  by  her  independent!; 
of  her  husband,  of  which  she  had  the  administration  and  enjoy- 
ment: Civil  Code  La.  334.  This  property  remained  undisposed 
of  and  undivided,  until  after  the  death  of  Mrs.  Smith  in  1816. 
Upon  her  death,  by  the  law  of  Louisiana,  the  succession  to  all 
her  property  in  that  state  is  participated  by  her  children.  But 
as  that  law  govems  only  as  to  the  immovable,  Story  Conf .  L. ,  sec. 
483,  the  defendant,  her  husband,  as  administrator  of  her  estate 
in  Tennessee,  is  entitled  to  her  movable  effects;  and  is  not  bound 
to  account  for  them  to  her  children:  Story  Conf.  L.,  sec.  481. 

But  it  is  insisted  that,  as  Smith  and  wife  were  married  in  Ten- 
nessee, that  contract  was  made  in  reference  to  the  law  of  Ten- 
nessee, and,  therefore,  all  their  matrimonial  rights  are  to  be 
governed  by  that  law.  This  question  has  called  forth  much  in- 
genious discussion  on  both  sides.  It  is  unnecessary  to  add  any- 
thing of  ours,  other  than  to  announce  the  result  of  our  investi- 
gation of  the  subject.  We  think  that,  however  the  domicile  of 
the  parties  may  be  changed,  the  law  of  the  actual  domicile  will 
govern  as  to  movable  prox>erty  acquired  after  such  change  of 
residence,  and,  as  to  all  immovable  property,  the  law  of  the 
place  where  it  is  situated:  Story  Conf.  L.,  sec.  187.  Upon  these 
principles,  the  complainants  are  entitled  to  an  account  for  the 
estate  of  their  mother,  which  may  have  come  into  the  hands  of 
the  defendant.  Indeed,  if  these  principles  were  less  clear  and 
satisfactory  than  they  appear  to  be,  the  manner  in  which  the  de- 
fendant has  treated  the  subject,  recognizing  the  rights  of  his 
children,  in  the  proceedings  in  Louisiana,  acting  as  their  guard- 
ian in  the  dividon  of  their  grandfather  Dodd's  estate,  and  re- 
ceiving their  portion  in  that  character,  are  circumstances  which 
tend  strongly  to  support  their  claim  to  the  account  they  seek. 
He  could  not  have  obtained  the  property  in  Louisiana  in  any 
other  character  than  as  guardian  for  his  wife's  children;  nor  did 
he  ever  set  up  any  right  to  it  until  this  bill  was  filed.  He  told 
Mrs.  Woodson,  his  step-daughter,  that  his  daughters  were  worth 
more  than  she  was.  In  requiring  him  to  account  for  this  estate, 
therefore,  in  accordance  vnth  our  views  of  the  rights  of  the  par- 
ties, he  will  only  do  what  he  has  all  along  felt  himself  bound  to 
perform. 

But  the  defendant  insists  in  his  answer,  that  he  has  settled 
with  the  parties  entitled  to  this  estate,  and  therefore  he  is  not 
bound  to  accoimt.  To  support  this  allegation  in  the  answer,  he 
has  produced  a  receipt  from  the  complainant  Sally,  dated  twenty- 
ninth  September,  1838,  wherein  she  acknowledges  the  receipt 
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from  him,  as  guardian,  of  two  thoufiand  dollars  in  money  and 
properly  in  full  of  all  demands.    The  eyidenoe  shows  that  this 
receipt  was  obtained  from  his  daughter  without  consideration; 
no  money  having  been  actually  paid.    That  his  daughter  ivas 
young,  lived  in  his  house,  was  yery  much  under  his  control  and 
influence,  and  most  probably  did  not  know  what  was  the  char- 
acter of  the  paper  she  signed.    There  is  no  pretense  for  setting 
up  this  receipt  in  opposition  to  the  account  prayed  for.     The 
defendant  also  relies  upon  a  receipt  from  William  Salsbuiy» 
dated  October  21,  1826,  for  two  thousand  and  fifty  dollars,  in 
which  a  settlement  is  acknowledged  to  have  been  made  with 
Smith  as  guardian,  and  that  sum  receiyed.    It  is  insisted,  that 
this  receipt  is  yalid,  and  ought  to  be  condusiye  as  to  Salsbury's 
share  of  the  estate;  for  that,  although  it  may  appear  from  the 
eyidence,  that  Salsbuiy  did  not  receive  this  sum,  still  he  was  of 
age,  gave  the  receipt  voluntarily,  and  that  he  had  a  right  to  give 
his  estate  to  Smith  if  he  chose  to  do  so.    This  view  of  the  sub- 
ject presents  some  difficuliy  in  the  mind  of  the  court,  and  had 
the  defendant  treated  it  in  this  manner,  we  should  have  hesi- 
tated before  we  would  have  pronounced  it  invalid.     But  the  de- 
fendant, in  his  answer,  alleges  that  he  had  advanced  money  to 
Salsbury  from  time  to  time,  and  had  permitted  him  to  take  pos- 
session of  his  property,  and  after  he  became  of  age,  settled  with 
him  and  took  his  receipt.    He  thus  puts  his  defense  upon  the 
ground  that  he  had  actually  paid  Salsbury  his  distributive  share 
of  both  his  father's  and  mother's  estate. 

But  it  satisfactorily  appears  from  the  evidence,  that  such  was 
not  the  fact.  At  the  time  the  receipt  was  executed  no  money 
was  paid,  no  note  was  given,  no  property  was  delivered;  and 
Salsbury,  dying  shortly  afterwards,  left  no  visible  estate,  save  a 
horse  or  two,  known  to  any  of  the  witnesses.  It  is  in  proof, 
too,  that  Salsbury  was  not  an  extravagant  young  man.  It  is 
impossible,  therefore,  to  believe  that  Smith  actually  paid  the 
money  mentioned  in  this  receipt;  and  as  he  has  placed  ih^  question 
of  its  validity  upon  an  actual  payment,  and  not  as  a  gift  from 
Salsbury,  we  can  not  regard  it  as  a  gift;  and  being  satisfied  the 
money  was  not  paid,  we  are  of  opinion  it  presents  no  obstacle 
to  the  account  the  complainants  ask  of  Salsbury's  estate  in  his 
hands. 

Let  the  decree  be  affirmed. 


Succession  to  Dbcsdent*s  Estates,  What  Law  Gk>vsBKS.— For  a  general 
discussion  of  this  subject,  in  its  application  to  real  and  personal  property, 
see  notes  to  Bryan  v.  Moore,  13  Am.  Dec.  349;  Doraey  v.  Doraey,  22  Id.  37; 
Wood  V.  Woody  28  Id.  459,  and  cases  cited. 
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Thompson  v.  Bsakoh. 

[ICstoa,  890.] 

Tsosr  la  kov  Crsattd  bt  a  Written  AcKirowLSDomMT  by  oua  pwtj 
tlmt  another  ia  entitled  to  certain  propwty,  witbont  proof  of  a  ooinidena> 
tion  for  anch  acknowledgment. 

Suit  to  enforce  a  contract  for  the  conTeyanoe  of  certain  lands, 
hronght  by  the  assignee  of  one  John  Branch,  against  the  heirs  at 
law  and  personal  representatives  of  Joseph  Branch.  The  chan- 
cellor dismissed  the  bill  and  the  complainants  appealed. 

Cook  and  Meigs,  for  the  complainants,  tuged  that  the  contract, 
redting^  that  their  grantor  was  entitled  to  Ihe  land,  obviated  the 
necessity  of  proving  a  consideration. 

F.  B.  Fogg  and  MurskaU,  for  the  defendants,  wrUra^  cited 
Coleman  t.  Sarrell^  1  Yes.  jon.  50,  55. 

By  CSourt,  Gbeen,  J.  The  only  question  in  this  case  is, 
whether  the  court  can  divest  the  title  to  the  land  in  controversy 
out  of  the  defendants  without  proof  that  their  ancestor  received 
a  valuable  consideration  therefor.  It  is  admitted  that  in  ordi* 
naiy  cases,  where  one  enters  into  an  obligation  to  convey  land  to 
another,  such  contract  will  not  be  enforced  in  equity,  but  upon 
proof  of  the  payment  of  a  consideration:  but  it  is  insisted  that 
this  case  does  not  depend  upon  the  same  principle..  The  instru- 
ment upon  which  the  complainant's  claim  is  founded  is  in  the 
foUowing  words: 

"July  19,  1820.  It  is  understood  between  us  that  John 
Branch  is  entitled  to  (12)  twelve  hundred  acres  of  warrant,  that 
is  to  be  drawn,  or  the  land  when  located  (subject  nevertheless 
to  the  locator's  part,  to  be  taken  from  it  when  ascertained  and 
surveyed),  out  of  the  grant,  granted  to  William  Branch,  after 
said  John  Branch  pays  his  proportionable  part  of  the  expenses 
of  said  land.  Joseph  Bbanch." 

As  it  is  stated  in  this  memorandum  that  John  Branch  is  **  en- 
titled to  twelve  hundred  acres,"  it  is  argued  that  we  are  to  infer 
that  he  did  not  derive  his  right  from  Joseph  Branch,  and  con- 
sequently no  consideration  need  be  proved.  We  can  not  recog- 
nize the  principle  contended  for.  The  legal  title  was  in  Joseph 
Branch.  If  he  is  forced  to  part  with  that  legal  title,  it  must  be 
ux>on  the  ground  that  he  holds  it  in  trust  for  John  Branch.  But 
how  can  a  trust  be  raised,  except  upon  a  consideration  ?  If  the 
proof  had  shown  that  Joseph  Branch  and  John  Branch  were 
tenants  in  common  in  equity,  and  that  by  some  means  the  legal 
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title  bad  been  vested  in  Josepb,  tbis  would  bave  raised  a  trust  in 
favor  of  Jobn,  upon  wbicb  tbe  court  could  bave  acted.  But 
tbere  is  no  sucb  proof  in  tbis  case,  and  we  can  not  infer  it  from 
tbe  use  of  tbe  word  ''entitled"  in  tbis  instrument.  It  must, 
therefore,  rest  upon  tbe  ordinary  ground  of  an  agreement  to 
convey  land;  and  no  consideration  having  been  proved,  it  can 
not  be  enforced. 
Let  tbe  decree,  dismissing  tbe  bill,  be  affirmed. 


Spsomo  PsRVORMANOx  OF  A  CONTRACT  for  the  sale  of  lands,  without  a 
valuable  consideration,  will  not  be  granted.  See  Shackdford  t.  ffcmdleif,  10 
Am.  Dec.  753;  Mercer  v.  Stark,  12  Id.  583;  Woodcock  v.  BennH,  13  Id.  668; 
Seymour  v.  Ddancy,  15  Id.  270,  299;  Anderson  v.  Green,  23  Id.  417,  428; 
and  notes  to  the  last  two  cases. 


Bass  v.  Mayob  of  Nashville. 

[Mbios,  421.] 

LoTTBaiES  ABB  CONTRARY  TO  PuBLio  PoLicT  and  to  good  znorals 
A  Grant  bt  thb  State  Lboislaturb  to  Private  Citizens  of  the  right 
to  carry  on  a  lottery,  is  a  mere  privilege,  and  not  a  contract,  and  a  sob- 
sequent  act  repealing  such  grant  does  not  impair  the  obligation  of  any 
contract. 
Spboivio  Perforbiange  of  a  contract  to  carry  on  a  lottery  wUl  not  be  de- 
creed even  if  valid. 
• 

Bill  in  eqtiity.  By  a  private  statute,  passed  November  15, 
1831,  the  legislature  of  Tennessee  authorized  a  lottery  for  the 
purpose  of  continuing  a  street  in  the  city  of  Nashville,  and  ap- 
pointed the  mayor  thereof  and  certain  other  persons  commis- 
sioners to  carry  out  the  project.  The  commissioners  contracted 
with  certain  lottery  brokers  for  the  drawing  of  several  classes  of 
the  lottery.  Several  classes  were  drawn,  from  which  the  com- 
missioners realized  six  thousand  dollars.  This  was  insufficient 
for  the  purpose  contemplated,  and  the  contract  was  rescinded. 
The  commissioners  then  executed  a  new  contract  with  these 
complainants,  who  agreed  to  continue  the  street,  in  considera- 
tion whereof  they  were  to  receive  whatever  had  been  or  might 
thereafter  be  received  from  operating  said  lottery.  This  con- 
tract was  made  on  March  3,  1835.  Complainants  performed 
this  contract  at  an  expense  of  fifteen  thousand  one  hundred  and 
four  dollars  and  fifty-two  cents,  and  received  on  account  the 
amount  which  had  been  realized  on  the  lottery  at  the  date  of  the 
contract.  The  new  constitution  of  Tennessee,  passed  August 
BO,  1834,  commanded  the  legislature  to  pass  laws  prohibiting 
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lotteries.  On  the  ihirteenih  of  February,  1836,  the  logial&ture 
paased  saoh  a  law,  iex>ealiiig  all  flTiflting  laws  authorizmg  lot- 
teries. The  comimssioners,  after  such  act,  refused  to  proceed 
with  their  lottery,  whereupon  the  complainants  instituted  this 
bill  against  said  commissioners,  praying  that  they  might  be  com* 
polled  to  proceed  with  the  lottery,  and  out  of  the  proceeds 
thereof  complainants  might  be  paid.  The  chancellor  dismissed 
the  bill,  and  complainants  appealed. 


r,  for  the  complainants,  urged  that  the  act  of  Noyember 
15,  1831,  was  a  contract,  and  that  the  subsequent  act  of  Febru- 
ary 13, 1836,  impaired  the  obligation  of  such  contract,  and  was 
oonsequentiy  nnconstitutional. 

E.  H.  Ewing,  for  the  defendants,  claimed  that  the  prior  act 
merely  conferred  a  privilege,  reyocable  by  the  legislature  at 
pleasure. 

By  Court,  Bkbsb,  J.  X.  We  will  consider  the  nature  of  the  in- 
terest which  the  defendants  had ,  as  the  trustees  of  the  Union  street 
lottery,  by  rirtue  of  the  provisions  of  the  act  of  1831,  c.  69  (pri- 
^vate  acts),  for  the  purpose  of  ascertaining  whether  art.  11,  sec. 
5,  of  the  reformed  constitution,  or  the  forty-seventh  chapter  of 
the  acts  of  1835,  passed  in  pursuance  thereof,  can  be  held  to 
have  legally  terminated  that  interest.  So  early  as  1809,  c.  39, 
the  drawing  of  a  lottery,  within  this  state,  was  prohibited  by 
legislative  enactment,  and  by  the  infliction  of  severe  penalties. 
By  judicial  construction  npon  that  act,  and  the  several  acts  to 
prevent  and  punish  gaming,  all  persons  concerned  in  lotteries 
were  held  to  be  guilty  of  gaming,  and  to  be  punishable  by 
indictment  as  for  that  offense.  Lotteries  then  stood  reprobated 
by  legislative  enactment  and  by  judiciaL  decision,  as  contrary  to 
public  policy  and  to  good  morals;  and  a  wise  and  enlightened 
public  sentiment  everywhere  sustained  the  enactment  and  the 
decision. 

Under  such  circumstances,  we  ask,  what  was  conferred  upon 
the  defendants  by  the  act  of  1831,  c.  69  ?  Nothing,  certainly,  but 
an  immuniiy,  in  that  particular  instance,  and  for  the  specified 
object,  from  penalties  and  indictments;  an  indulgence  granted 
to  them  to  perform  acts  which  were,  in  general,  held  to  be  against 
public  policy  and  good  morals;  a  permission  to  do  that,  for  the 
doing  of  which  all  others  would  have  been  subjected  to  fine  and 
imprisonment.  If,  then,  before  the  defendants  had  done  any- 
thing under  the  act  of  1831,  this  privilege  conceded  to  them  of 
gaming  without  liability  to  criminal  prosecution  \mtil  they  had 
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realized  a  specified  amount  of  profits,  had  been  alirogated  hj  a 
subsequent  legislature,  and  they  had  been  placed  upon  the  same 
ground  with  all  other  citizens,  of  what  could  they  have  com- 
plained ?  Could  they  have,  on  just  grounds,  allied  that  a  con- 
tract had  been  impaired,  or  a  right  divested?  See  3  Stoiy, 
sees.  1379,  1385.  For  this,  surely,  no  one  will  contend.  If, 
then,  they  had  organized  a  scheme  and  had  drawn  one  or  more 
classes  of  the  lottery,  as  the  bill  alleges  was  done,  and  so  to 
speak,  one  or  two  games  had  been  played  and  finished;  and  the 
legislature  finding  a  pause  in  their  proceedings,  when  no  pur- 
chaser of  a  scheme  and  no  holder  of  a  ticket  could  be  injuri- 
ously affected,  and  availing  themselves  of  this  pause,  had  pro- 
hibited the  further  exercise  of  this  extraordinary  privilege,  could 
the  defendants  be  heard  to  object  to  the  prohibition  ui>on  the 
ground  that  they  had  not  realized  all  the  profits  which  they  had 
been  promised,  and  which  they  expected  ?    Certainly  not. 

2.  In  the  precise  state  above  supposed  stood  this  matter,  when 
the  convention,  in  1834,  adopted  the  fifth  section  of  the  eleventh 
article  of  the  reformed  constitution,  in  which  they  provide,  that 
the  legislature  "  shall  pass  laws  to  prohibit  the  sale  of  lottery 
tickets  in  this  state."  This  was  itself  a  prohibition,  and  was 
annoimced  to  the  complainants  before  the  formation  of  their  con- 
tract with  the  defendants.  And  again,  although  that  contract  is 
dated  before  the  act  of  1835,  c.  47,  yet  neither  the  bill  nor  the 
answer  alleges  that  the  complainants,  before  the  passage  of  that 
act,  were  at  any  trouble,  made  any  advances,  or  incurred  any 
liability  whatever.  They  are  therefore  in  no  better  situation 
with  regard  to  the  repealing  law,  than  the  defendants. 

3.  If  we  had  taken  a  different  view  of  both  the  points  above 
discussed,  still  we  could  by  no  means  have  decreed  a  specific  ex- 
ecution of  the  contract,  and  ordered  the  drawing  of  a  lottery, 
which  might,  under  the  provisions  of  the  act  of  1835,  c.  47, 
have  subjected  hundreds  of  our  citizens,  the  drawers  of  the  lot- 
tery, the  vendors  of  tickets,  the  parties,  publishers,  and  circu- 
lators of  the  scheme,  and  even  the  ticket-holders  themselves,  to 
prosecution  by  indictment.  A  court  of  chancery  in  such  cases, 
upon  the  clearest  principles,  would  leave  the  parties  to  enforce,  or 
to  abandon  their  rights  and  remedies  at  law,  as  to  them  might 
seem  best. 

Let  the  decree  be  affirmed. 


For  Examples  or  Statutes  which  impair  the  obligation  of  oontracti,  mc 
Tnuteett  v.  Foy,  3  Am.  Dec.  672;  Starr  v.  J^obijuon,  6  Id.  732;  Jonea  v.  OrU' 
ienden,  6  Id.  531;  King  v.  Dedham  Bank,  8  Id.  112;  Hicks  v.  HoichiMa,  11  Id 
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472;  LewUr.  Braeiemridge^  12  Id.  228;  SmUh  ▼.  Parmma^  13  Id.  606;  Totum- 
•endr.  Towiuendf  14  Id.  722;  January  y.  Januarif,  18  Id.  211;  Bowdoinham 
▼.  Bkkmimd^  19  Id.  197;  Trutiee$  t.  Bradbury,  26  Id.  616;  Dyer  ▼.  Tu$eth 
iooaa  Bridge  Co.,  27  Id.  655;  Boiadert  v.  OUtsseiM*  Bk,  29  Id.  453;  BegenU  ▼. 
WUUams,  31  Id.  72. 

For  ezamplM  eonlra,  see  Joknmm  ▼.  XHniean,  6  Am.  Dec.  675;  (7aaAeii  ▼. 
AoMM^Am,  10  Id.  121;  CoUst.  Madimn,  12  Id.  161;  Banui  ▼.  Barmel,  16 Id. 
Si6;  J2ea^^  r.  F^jmner^a  tie.  Bk,  17  Id.  635;  Dekhman't  appeal,  80  Id.  271. 


[XBZ<»,48i.] 

OoiTTXTABCB  ov  Land  Jointlt  Ownsd  bt  Husband  AND  WiWE. — ^A  deed, 
made  Vf  a  husband  during  oovertnre,  of  land  jointly  owned  by  himself 
and  wife,  porporting  to  oonvey  the  fee,  and  under  which  the  grantee 
enters  Into  poeaeaaion,  does  not  operate  as  a  diuBfttiriii  of  the  wife  until 
after  diaoorerture. 

Idxm. — Sudi  deed  only  pamea  the  title  of  the  grantor. 

Ths  WnB*8  Bight  or  Entbt  in  such  Cass  is  not  barred  until  after  seven 
years'  adverse  poaseesion  from  the  time  of  discoverture. 

EnBOTMXNT.  Garland  B.  Miller  and  Mourning  Miller,  his  wife, 
"were  tenants  by  the  entirety  of  the  land  in  controyersy.  Dur- 
ing their  coyerture,  the  husband,  by  his  separate  deed,  conyeyed 
the  premises  to  the  defendant,  who  went  into  possession.  The 
husband  died,  and  more  than  three,  but  less  than  seyen  years 
after,  his  widow  commenced  this  action.  At  the  trial  in  the 
oourt  below,  the  judge  charged  the  jury  that  defendant's  posses- 
sion became  adyerse  to  the  plaintiff  the  moment  he  entered.into 
poesesaion,  and  would  be  a  bar  to  this  action  if  continued  for 
seyen  years,  unless  such  action  were  commenced  within  three 
years  after  discoyerture.  The  jury  found  for  the  defendant. 
Plaintiff  appealed  in  error. 

Taui  and  James  Campbell,  for  the  plaintiff  in  error. 

jP.  B.  Foggy  for  the  defendant. 

By  Ck>urt,  Bkbsb,  J.  If  during  coyerture  the  husband,  by 
deed  puifporting  to  conyey  the  fee,  alien  the  land  of  the  wife,  or 
land  jointly  owned  by  himself  and  wife,  and  the  bargainee  enter 
into  possession,  is  the  wife  barred  by  the  statute  of  limitations, 
unless  within  three  years  after  the  death  of  her  husband  she 
commence  her  action;  or  is  she  barred  only  by  seyen  years'  ad- 
yerse possession,  after  her  discoyerture? 

It  is  admitted  by  those  who  insist  upon  the  bar  of  three  years, 
that  neither  the  wife  alone,  nor  the  husband  and  wife  together, 


158  Miller  u  Miller.  [Temu 

have,  in  the  case  stated,  any  right  to  enter  or  any  cause  of  action 
during  the  coverture;  and  it  is  conceded,  that  if  the  deed  cf  the 
husband  had,  in  the  case  before  us,  conveyed  only  the  interest 
of  the  husband  during  the  marriage,  the  wife  would  have  been 
allowed  seven  years  after  his  death  in  which  to  bring  her  suit. 
It  is,  then,  the  form  of  the  husband's  deed  as  purporting  to  con- 
vey a  fee,  which  is  supposed  to  produce  the  evidence.     A  deed, 
under  our  act  of  1715,  when  registered,  operating,  it  is  said,  to 
convey  the  estate,  not  under  the  statute  of  use,  but  by  its  own 
proper  force  as  an  ancient  deed  of  f eoiSment,  possesses  the  efficacy 
ascribed  to  that  assurance,  and  is  therefore  a  disseisin  of  the  wife, 
in  the  sense  in  which  that  term  is  used  in  the  old  common-law 
books.     The  legal  existence  of  the  wife  during  marriage  being 
suspended,  or  the  husband  containing  within  himself  the  entire 
legal  existence  of  both,  the  effect  of  the  relation  was,  that  if  the 
husband  by  fine  or  feoffment  alien  the  lands  of  the  wife,  owned 
by  her  in  her  own  right,  or  jointly  with  him,  die  could  not  dur- 
ing the  coverture  enter,  nor  could  she  enter  upon  the  death  of 
the  husband,  but  was  put  to  her  action  cut  in  vita  in  the  natoxe 
of  a  writ  of  right:  Litt.,  sec.  594. 

But  this  discontinuance  of  the  wife's  estate,  produced  by  the 
fine  or  feoffment  of  the  husband,  was,  subsequently  to  the  time 
of  Littleton,  altered  by  the  statute  of  32  Heniy  VJJLl. ,  by  the  pur- 
view of  which  statute.  Lord  Coke  informs  us,  that  the  wife  and 
her  heirs,  after  the  decease  of  her  husband,  may  enter  into  the 
lands  and  tenements  of  the  wife,  notwithstanding  the  alienation 
of  the  husband,  and  this,  as  well  in  the  case  where  the  landa 
were  jointly  held  by  husband  and  wife,  as  when  the  fee  belonged 
to  the  wife  alone.  Subsequently,  therefore,  to  this  statute,  the 
wife  and  her  heirs  had  tweniy  years  after  the  death  of  the  hus- 
band, in  which  to  enter,  or  bring  a  possessory  action,  except  in 
the  single  case  of  a  fine  levied  by  the  husband  with  proclamations, 
when  the  wife  must  enter  and  avoid  the  estate  of  the  conusee, 
within  five  years  after  the  death  of  the  husband,  or  else  she  is 
barred  forever  by  the  statute  of  4  Henry  YII.,  for,  says  Lord 
Coke,  the  statute  32  Henry  Ym.  ''doth  help  the  discontinu- 
ance, but  not  the  barre;  and  the  statute  speaketh  of  a  fine,  and 
not  of  a  fine  with  proclamations:"  Commentaries  of  Coke,  upon 
sec.  594,  lib.  3,  cap.  11. 

Subsequently,  therefore,  to  32  Heniy  YlH.,  the  wife,  with 
the  single  exception  above  stated,  might  after  the  death  of  the 
husband,  within  tweniy  years,  enter  or  bring  her  possessory  ao* 
tion,  and  avoid  the  fine  or  feoffment  of  the  husband  made  during 
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the  coverfcaie;  and  of  course,  in  this  state,  even  if  it  were  con- 
ceded tbat  a  deed  of  the  hushand  made  under  the  act  of  1715, 
and  registered,  has  the  efficacy  of  the  ancient  deed  of  feoff- 
ment before  the  statute  Henry  Vlll.,  and  woidd  operate  the  dis- 
seisin and  discontinuance  of  the  wife's  estate,  still,  by  virtue  of 
that  statute,  the  disseisin  and  discontinuance  are  avoided, 
and  she  may  enter  or  bring  her  possessory  action  within 
seven  years.  For  it  will  scarcely  be  contended,  by  those  who 
ascribe  to  a  deed  under  our  statute  the  efficacy  of  the  ancient 
deed  of  feoffment,  that  the  statute  of  32  Henry  VIU.  is  not  in 
force  here,  for  the  effect  of  that  would  be,  as  we  have  no  writ  of 
cui  in  vita,  etc. ,  or  writ  of  right,  that  the  husband's  deed  would 
operate  a  disseisin  and  discontinuance  of  the  wife's  estate,  abso- 
lutely and  forever.  This  simple  view  of  the  subject  is  clearly  de- 
cisive of  the  case  before  us,  and  we  might  well  terminate,  at  this 
point  our  consideration  of  the  question. 

2.  But  the  efficacy  ascribed  in  ancient  times  to  a  deed  of 
f eoffinent  was  founded  upon  feudal  principles  which  the  courts 
in  England  now  declare  to  have  lost  their  operation,  and  to  have 
no  further  eidstence,  and  they  deny  to  a  feoffment  its  ancient 
and  dangerous  efficacy.  In  the  great  case  of  Taylor  ex  dem, 
Aikyns  v.  Horde  et  (il.,1  Burr.  60,  which  was  much  considered, 
and  decided  '*  with  infinite  ability,"  as  Mr.  Butler  admits,  even 
when  in  his  own  annotations  upon  Coke  he  is  impugning  its 
conclusions.  Lord  Mansfield  says,  that  except  the  special  case 
of  fines  with  proclamations,  which,  he  observed,  stands  upon 
distinct  grounds,  and  the  construction  of  the  statute  4  Hen. 
Yn.,  c.  24,  for  the  sake  of  the  bar,  he  could  not  think  of  a  case 
where  the  true  owner,  whose  entry  is  not  taken  away,  might  not 
elect  by  choosing  a  possessory  remedy  to  be  deemed  as  not  hav- 
ing been  disseised:  1  Burr.  112.  And  the  judges  of  the  king's 
bench,  in  the  opinion  delivered  by  them  in  1784,  in  the  same 
case,  express  themselves  still  more  strongly  on  this  head.  They 
say,  that ''  where  the  books  speak  of  feoffments  in  fee  by  tenants 
for  years,  and  that  the  fee  simple  passes  thereby,  it  is  to  be 
understood  of  those  feoffments  of  old,  attended  with  livery,  and 
actual  transmutation  of  the  possession  from  one  man  to  another, 
that  feoffments,  from  having  been  the  only  conveyance  of  land 
for  a  long  term  of  years,  have  languished  into  mere  form,  and 
are  nothing  now  more  than  a  common  conveyance;  that  their 
grandeur  and  efficacy  is  lost;  and  that  without  actually  trans- 
ferring of  the  estate  from  one  man  to  another,  they  mix  with  the 
community  of  all  other  assurances;  that  the  name  of  these  feoff- 
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mentfl  and  the  remembiance  of  ihem  remain  and  snrnTe  fhem, 
however  impexf eoUj,  after  the  praotioe  of  making  them,  and  oon- 
aequently  their  solemnitj  is  qnite  at  an  end." 

This  decision  not  only  did  not  meet  the  sanction^  bat  xeoeiTed 
the  severe  criticism,  of  Mr.  Butler,  Mr.  Preston,  and  other  prop- 
erty lawyers  in  England,  who  are  wont  to  cast  a  long  and  lin- 
gering look  towards  the  departing  glory  of  the  ancient  learning, 
to  the  analysis  of  which  they  have  devoted  so  much  time,  toil, 
and  talent.  In  this  censure  they  are  joined  by  Chief  Justice 
Parsons,  of  our  own  country,  whose  professional  character  was 
strongly  marked  by  their  own  sturdy  features,  who  had  drank 
deeply  at  the  same  fountain  of  ancient  learning,  and  who,  per- 
haps, largely  participated  in  their  feudal  sympathies. 

But  notwithstanding  the  opposition  of  properly  lawyers  in  ele- 
mentary disquisitions  and  in  discussions  at  the  bar,  the  opinionfl 
of  Lord  Mansfield,  and  the  judges  of  the  king's  bench  in  Unf- 
lor  V.  Eorde,  have  received  the  subsequent  confirmation  of  the 
English  courts.  In  the  case  of  JerriU  v.  Weare  et  dl,,S  Price, 
675,  exchequer  reports,  argued  by  Mr.  Puller  and  Mr.  Pres- 
ton, Graham,  B.,  says,  upon  this  question,  that,  **a  load  of 
knowledge"  had  been  brought  forward  in  the  argument,  but  the 
principle  of  the  case  of  Taylor  v.  Horde  rested  upon  grounds 
which  were  not  to  be  shaken.  And  in  the  case  of  The  Lessee  of 
Maddock  v.  Lynes^  3  Bam.  &  Cress.  306,^  Abbott,  C.  J.  (since 
Lord  Tenterden),  said,  there  was  so  much  good  sense  in  the 
doctrine  laid  down  by  Lord  Mansfield,  in  the  case  of  Tbylor  v. 
Horde,  that  he  should  be  sorry  to  find  any  ground  for  saying  it 
could  not  be  supported.  Holroyd,  J. ,  said : ''  That  the  passages 
cited  from  Littleton  and  Coke,  upon  the  general  nature  of  dis- 
seisin, are  considered  by  Lord  Mansfield  to  apply  to  disseisin 
by  election."  He  adds:  ''That  the  greatest  mischief  might 
arise  if  such  conveyances  were  to  operate  against  parties  really 
interested."  And  he  remarks,  ''  that  the  nature  of  a  feofiment 
md  disseisin  are  materially  altered  since  the  time  when  Little- 
ton wrote;"  and  some  of  the  judges  in  that  case,  which  was 
decided  so  late  as  the  year  1824,  seemed  to  question  the  author- 
ity of  the  case  of  Taylor  v.  Horde.  So  that  the  conclusion  of 
Chancellor  Kent  seems  to  be  well  founded,  that  the  good  sense 
and  liberal  views  which  dictated  the  decision  in  Taylor  v.  Horde 
seem  to  have  finally  prevailed  in  Westminster  hall,  notwith- 
standing the  strong  opposition  which  that  case  met  with  from 
the  profession.    And  he  adds  the  sanction  of  his  high  authority 
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to  the  principle  of  that  decision,  by  remarking,  *'  that  the 
courts  will  no  longer  endure  the  old  and  exploded  theory  of  dis- 
seisin. They  now  require  something  more  than  mere  f eofEinents 
and  leases  to  work  in  every  case,  the  absolute  and  perilous  con« 
sequences  of  a  disseisin  in  fact:"  4  Kent  Com.  476,  1st  ed.; 
see  also  Jackson  ▼.  Sears,  10  Johns.  435. 

But  if  this  controversy  between  the  courts,  struggling  undef 
the  guidance  of  good  sense  and  liberal  principles,  to  escape  from 
feudal  shackles,  and  the  properly  lawyers  fondly  and  strongly 
clinging  to  them,  had  terminated,  or,  being  renewed,  should 
hereafter  terminate  differently,  we  are,  and  will  be«  unaffected 
by  the  disastrous  result.  The  object  of  our  act  of  1716,  as  it 
seems  to  us,  was  to  abrogate  and  escape  from  the  effects  and 
^consequences,  as  well  as  the  forms  and  ceremonies,  of  attorn- 
ment, livery,  and  seisin,  etc.  And  if,  as  has  been,  we  think, 
correctly  determined,  2  Yerg.  204,^  that  though  the  title  under 
our  statute  does  not,  on  the  one  hand,  pass  by  operation  of  the 
statute  of  uses,  but  by  deed  registered,  yet  still,  on  the  other 
hand,  such  deed  does  not,  like  an  ancient  feoffinent,  work  a  dis- 
seisin. To  do  this,  the  statute  in  question  requires  not  only  a 
deed,  but  seven  years'  adverse  possession  under  it.  On  every 
ground,  therefore,  we  think  that  judgment  should  be  given  for 
the  plaintiff  in  error. 

Ijet  the  judgment  of  the  circuit  court  be  reversed,  and  a  new 
trial  be  had  in  the  case,  when  the  law  will  be  chaiged  in  con- 
fonnily  to  this  opinion. 


Walker  v.  Seifwith. 

(Mei<m,603.] 

AfiBROT — ^Xjabiutt  ov  OoicMON  Cabbieb3. — A  stage  proprietor,  engaged  in 
the  bnsiiieM  of  a  common  carrier,  who  employs  a  person  to  transact  all 
his  bosineai  at  a  particolar  place,  constitutes  such  person  his  general 
agent,  and  is  bound  by  the  acts  of  such  agent,  when  within  the  apparent 
scope  of  his  employment. 

A  Pkuvcipal  can  not  Limit  ms  Liabilitt  as  to  third  persons,  by  secret 
instmctioDS  to  a  general  agent,  of  which  such  persons  had  no  notice. 

Acmov  on  the  case.  Defendant,  the  proprietor  of  a  stage 
line,  and  engaged  in  the  business  of  a  common  carrier,  had 
appointed  an  agent  at  a  certain  town  to  attend  to  all  the  bud'- 
ness  connected  with  the  tmnsportation  of  passengers.  Suck 
agent  had  secret  instructions  not  to  forward  goods,  except  as 

1.  Hideman  y.  Oaithtr, 
Ax.  Dsc.  Vol.  XXXIII— 11 
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baggage  of  a  passenger,  or  at  the  risk  of  the  sender.  Plaintiff 
had  no  notice  of  such  instructions.  It  was  the  custom  of  the 
agent,  however,  to  forward  all  goods  that  were  offered  for  trans- 
portation. Plaintiff  delivered  certain  goods  to  the  agent,  and 
paid  therefor,  which  were  lost  on  the  way.  He  now  brings  this 
action  for  their  value.  Verdict  for  the  plaintiff.  Defendant 
appealed  in  error. 

PUloio  and  Cook,  for  the  plaintiff  in  error. 

Gahal,  for  the  defendant  in  error. 

By  Court,  Green,  J.  In  this  case  the  law  was  stated  with 
great  accuracy  and  precision  by  the  circuit  court,  in  the  charge 
to  the  jury.  But  although  no  exception  is  taken  to  the  charge 
of  the  court,  it  is  contended  that  the  evidence  shows  Lyle,  to 
whom  the  box  was  delivered,  to  have  been  a  special,  and  not  a 
general  agent  of  the  defendant,  because  he  was  not  authorized 
to  forward  goods  by  the  stage,  unless  they  were  put  in  charge  of 
some  passenger,  and  therefore  the  jury  found  a  verdict  contrary 
to  the  law. 

In  order  the  better  to  apply  the  facts  of  {his  case  to  the  principles 
of  law,  we  will  consider  what  is  a  general  and  what  a  special 
agency.  **  By  a  general  agency  is  understood,  not  merely  a  per- 
son substituted  in  place  of  another,  for  transacting  all  manner 
of  business,  since  there  are  few  instances  in  common  use  of  an 
agency  of  that  description,  but  a  person  whom  a  man  puts  in 
his  place  to  transact  all  his  business  of  a  particular  kind,  as  to 
buy  and  sell  certain  kinds  of  wares,  to  negotiate  certain  con- 
tracts, and  the  like: "  Paley  on  Agency,  162, 163.  But  a  special 
Gtgent  is  where  one  is  employed  about  ''  one  specific  act,  or  cer- 
tain specific  acts  only:''  Id.  164. 

It  will  be  seen  from  this  definition  of  a  general  agency,  that  if 
a  stage  contractor  puts  a  man  in  his  place  to  truisact  all  his 
business  of  a  particular  kind,  as  to  receive  and  forward  passen- 
gers and  baggage  in  the  stage,  and  to  receive  payment  therefor, 
at  any  partictdar  stand  or  stage  office,  such  person  is  the  general 
agent  of  the  contractor  or  owner  of  the  stage.  In  such  case» 
though  the  owner  of  the  stage  may  limit  the  agent  by  a  private 
order  or  direction,  still  he  is  bound  for  all  his  agent's  acts, 
though  not  conformable  to  his  direction,  if  within  the  scope  of 
his  employment,  imless  this  limitation  upon  the  power  of  the 
agent  be  known  to  the  party  dealing  with  him :  Paley  on  Agency, 
163.  It  is  not  therefore  a  limitation,  by  private  instructions  to 
the  agent,  that  constitutes  a  special  agency.     That  is  a  matter 
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between  the  principal  and  agent  alone,  unless  it  be  disclosed  to 
the  party  dealing  with  the  agent.  If  the  agent  has  not  acted  in 
conformity  to  his  commission,  he  is  responsible  to  his  principal. 
Bj  placing  the  pariy  in  the  situation  of  a  general  agent,  the 
principal  has  been  instrumental  in  producing  the  injury  through 
his  agent's  misconduct,  and  he  ought  to  suffer  for  it,  rather 
than  a  stranger,  who  is  equally  innocent  with  himself. 

Apply  these  principles  to  the  facts  of  this  case:  Lyle  was  the 
agent  of  the  plaintiff  in  error,  to  receive  money  for  him,  at  Nash- 
Tille,  for  the  transportation  in  his  stages  of  passengers,  baggage^ 
packages,  and  whatever  else  they  were  in  the  habit  of  transport- 
ing in  the  stage.  But  he  was  instructed  to  send  no  baggage,  or 
package,  unless  it  were  under  the  care  of  a  passenger.  Now  this 
constituted  him  a  general  agent,  for  a  **  general  authority,"  saya 
Tx>rd  Ellenborough,  '*  does  not  import  an  unqualified  one,  but 
that  which  is  derived  from  a  multitude  of  instances;  whereas  a 
particular  authority  is  confined  to  an  individual  instance:'* 
Whiiehead  v.  TiickeU,  15  East,  200.  Therefore  if  a  general 
factor  sell  for  a  less  price  than  he  is  authorized  to  take,  his  sale 
is  nevertheless  valid.  So  if  he  have  usually  been  employed  to  piuv 
chase  silks,  and  he  buy  a  commodity  of  a  different  kind,  the  prin* 
cipal  is  chargeable:  Paley  on  Agency,  169.  HadLyle'sagency^ 
instead  of  extending  to  the  business  of  the  stage  office  in  Nash- 
ville generally,  been  restricted  to  a  few  specific  acts,  his  employer 
would  not  have  been  bound,  imless  his  authority  had  been  strictly 
pursued,  for  then  it  would  have  been  the  business  of  the  party 
dealing  with  him  to  examiit^  his  authority:  Id.  164.  But  when 
he  was  constantly  in  the  habit  of  receiving  money  for  the  trans- 
I)ortation  of  baggage,  packages,  etc.,  and  superintending  and 
giving  directions  as  to  who  and  what  should  be  conveyed  in  the 
stages,  thus  exercising  a  general  agency  in  the  business,  how  was 
the  public  to  know  that  he  had  private  instructions  never  to  send 
articles  except  in  charge  of  a  passenger? 

If  such  instructions,  in  such  a  case  as  this,  would  excuse  the 
principal  from  liability,  innocent  persons  dealing  with  an  un- 
faithful agent  would  be  constantly  liable  to  loss;  while  his  prin- 
cipal, by  employing,  and  giving  him  credit  with  the  public, 
would  be  liable  to  no  responsibility  for  his  frauds,  provided  he 
had  given  him  private  instructions.  This  would  be  reversing  the 
rule  of  law  upon  this  subject.  The  rule  is,  that  where  one  of 
two  innocent  persons  must  suffer  by  the  fraud  of  a  third,  he  who 
enabled  that  person,  by  giving  him  credit  to  commit  the  fraud, 
ought  to  be  tjie  sufferer:  3  T.  R.  70.* 


1.   lli8Cit«d. 
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We  think  there  is  no  error  in  the  judgment,  and  order  it  to 
be  afihmed. 

How  FAB  A  Common  Gabbieb  mat  Loot  his  LiABmrr  bt  Koxiob:  Sm 
Mte  to  Cole  v.  Ooodwin^  82  Am.  Deo.  470,  and  oases  cited. 


RiOHMOND  v.  GbUDTJP. 

[Hum,  sn.] 

OovmruxD  PossiasiOK  or  Vkndob,  whsn  Badge  or  Fbaud. — If  a  ▼endoe^ 
after  an  absolute  purchase  of  property,  leave  it  in  the  possession  of  ths 
vendor,  this,  though  a  strong  circumstance  of  fraud,  is  subject  to  bo 
explained. 

Amd  thb  Bulb  is  thk  Samx,  although  the  goods  sold  are  oonsamaUe  in 
their  use,  and  the  vendee  agreed  that  they  might  be  used. 

Tboyeb  for  the  conversion  of  a  horse  and  mare.  On  the  trifd 
defendant  had  a  verdict,  from  which  plaintiff  appealed.  The 
bill  of  exceptions  did  not  state  the  evidence,  but  only  the  charge 
of  the  judge;  the  parts  of  which  that  were  considered  erroneoua 
ve  stated  in  the  opinion. 

Caruihers,  for  the  plaintiff  in  error. 

James  Campbell^  for  the  defendant. 

By  Court,  Bbesb,  J.  In  so  much  of  the  charge  of  the  circuit 
court  as  is  set  forth  in  the  bill  of  exceptions,  there  are  two  prop- 
ositions: « 

1.  That  upon  the  absolute  sale  of  personal  property,  where 
possession  neither  accompanies  nor  follows  the  sale,  that  circum- 
stance does  not  constitute  the  transaction  a  fraud  in  law,  but 
although  strongly  indicative  of  fraud,  it  is  susceptible  of  expla- 
nation; and,  2.  Where  there  is  an  absolute  sale  of  several  arti- 
cles, some  of  which  are  consumable  in  their  nature,  such  as 
meat,  com,  fodder,  etc.,  and  possession  in  like  manner  neither 
accompanies  nor  follows  the  sale;  but  they  remain  in  the  pos- 
session of  the  vendor,  upon  an  arrangement  and  understanding 
with  the  vendee  that  the  former  might  use  such  consumable 
article,  such  arrangement  and  understanding  would  make  the 
entire  sale  fraudulent  in  law.  This  latter  proposition  is  alleged 
to  be  erroneous,  and  the  counsel  for  the  plaintiff  below  admits 
it  to  be  so,  if  the  court  is  to  be  understood  as  speaking  of  an 
agreement  or  understanding  distinct  from  and  subsequent  to  the 
sale.    But  they  insist  that  the  circuit  court  intended  an  agree* 
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ment  or  understanding  which  constituted  one  of  the  terms  of 
the  very  sale  itself. 

We  do  not  understand  the  charge  in  this  sense.  Both  propo* 
fiitions  relate  to  an  absolute  sale,  and  to  the  effect  of  the  posses- 
sion continuing  with  the  vendor.  In  a  case  where  none  of  the 
articles  are  in  their  nature  consumable,  such  possession  is  a 
badge  of  fraud,  says  the  court;  but  when  a  portion  of  the  arti- 
cles are  in  their  nature  consumable,  and  the  possession  continues 
with  the  vendor,  and  the  vendee  agrees  or  consents  that  the  con- 
sumable articles  may  be  used  by  the  vendor,  this  makes  the 
entire  sale  void  in  law.  If  it  were  one  of  the  terms  of  the  contract 
of  sale  that  certain  consumable  articles  should  remain  with  the 
vendee  and  be  used  by  him,  it  would  be  a  solecism  in  language 
to  call  such  transaction  an  absolute  sale;  for  even  as  between 
vendor  and  vendee  themselves,  such  artides  would  not  in  fact 
have  been  sold  at  all. 

Understanding  the  charge  as  we  do,  and  as  we  think  the  jury 
must  have  understood  it,  we  deem  it  erroneous.  The  cases  of 
Darwin  v.  Handley,  3  Yerg.  502;  SommerviUe  v.  Horion,  4  Id. 
641  [26  Am  Dec.  242];  Simpsm  v.  MUcheU,  8  Id.  419;  and  a  case 
at  the  present  term  of  this  court,  Trabtie  v.  WUUa,^  decide  that, 
where  an  assignment  by  deed  is  made  to  secure  a  creditor,  and 
articles  consumed  by  the  use  of  them  are  included,  and  there  is 
a  reservation  of  the  possession  and  use  of  the  property,  such  res- 
ervation of  consumable  articles  manifests  the  intention  of  th& 
parties  not  to  have  been  bona  fide;  and  such  deed  is,  on  that, 
ground,  held  to  be  fraudulent  in  law.  But  if  a  party  purchaser 
property  absolutely,  at  a  fair  and  full  price,  and  leave  it  in  pos- 
session of  the  vendor,  this,  although  a  strong  circumstance  of 
fraud,  is  subject  to  be  explained,  even  although  some  of  the 
articles  so  left  in  the  possession  of  the  vendor  were  consumable 
in  the  use,  and  after  the  sale  the  vendee  agreed  that  they  might 
remain  and  be  used. 

Let  the  judgment  be  reversed,  and  a  new  trial  be  had,  and  the 
law  on  such  trial  be  charged  as  in  this  opinion. 


'Rmamov  or  Possession  bt  Vendob,  Effbct  of:  See  HundUy  v,  Wdfb. 
20  Am.  Dee.  189,  and  oases  in  this  series  died  in  the  note;  also  JemiingB  v. 
Carter^  Id.  635;  IHwer  y.  MeLaughlin,  Id.  655;  Blaioe  v.  Jonea,  21  Id. 
530;  Farr  ▼.  8inu,  24  Id.  396;  Thornton  v.  DavenpoH,  29  Id.  358,  and  note| 
Simper  v.  EciaH,  20  Id.  258,  and  note;  MorrlB  v.  Hyde,  30  Id.  475. 

1.  Beporiedin  Mtlgi.  In  note  to  prlndpsl 
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Valbntinb  v.  Coolbt. 

[Mnas,  as.] 

brTAHTB,  Afpkabancs  ov,  bt  GonvsKL.— -A  general  appearance  to  a  •cL/rn^ 
and  demurrer  for  the  defendants  by  counsel,  can  not  be  regarded  as  ■■ 
appearance  for  infant  parties  who  were  not  served  with  process. 

A  Salb  Mads  itkder  such  Pboobss,  although  void  as  to  infant  defendaoti 
who  were  not  served,  is  not  on  that  account  void  as  to  adult  defendants, 
but  will  pass  all  their  interest  in  the  land. 

A  Shxriff  is  a  CoMFBTEyT  WITNESS  to  prove  that  he  had  not  given  notiea 
of  the  time  and  place  of  sale,  as  required  by  statute. 

Thb  PoassssioN  of  Land  by  Vibtub  of  a  Verbal  Gontbaot  of  sale,  is 
the  possession  of  the  vendor;  but  after  conveyance  the  vendee  may  taka 
advantage  of  such  possesion,  in  order  to  establish  adverse  possession. 

EjEOTMEirr,  brought  by  the  plaintiffs  as  the  heirs  at  law  of  one 
William  M.  Cooley,  against  the  defendant,  who  claimed  title  to 
the  premises  by  mesne  conveyances,  by  virtue  of  a  sheriff's  sale 
had  under  a  9cire  facias  against  said  heirs,  issued  upon  a  judg- 
ment recovered  against  their  ancestor.    At  the  time  of  the  serv- 
ice of  the  writ  several  of  said  heirs  were  minors,  and  the  sherifl 
was  commanded  to  serve  the  same  upon  their  guardians.     No 
,  such  service  was  made.    An  entry  in  the  record  showed  that 
the  parties  appeared  ''  by  their  attorneys,"  and  demurred  to  the 
qvrit,  which  demurrer  was  overruled.     The  land  was  sold,  and 
-defendant,  by  his  grantors,  went  into  possession.     Upon  the 
*  trial,  plaintiffs  offered  in  evidence  the  deposition  of  the  sheriff 
to  show  that  he  gave  no  notice  to  the  tenants  in  possession  of 
•irhe  land,  of  the  time  and  place  of  sale,  as  required  by  statute, 
^e  court  refused  to  allow  the  evidence  to  be  admitted,  and 
plaintiffs  excepted.     The  court  charged  the  jury  that  the  writ  of 
«ci,/a.  should  have  been  served  on  the  minors  in  person;  that 
ihe  demurrer  was  to  be  regarded  in  law  as  the  demurrer  of  the 
guardians  only;  and  the  judgment  and  sale,  if  void  as  to  the  in- 
fants, was  void  as  to  all.    Plaintiffs  had  verdict.    Defendant 
appealed. 

Boyd  and  Cooky  for  the  plaintiff  in  error. 

Turner y  F,  B.  Fogg^  and  Meigs^  for  the  defendant. 

By  Court,  Obeen,  J.  1.  The  general  appearance  to  a  9Ci,/a. 
and  demurrer  for  the  defendants  by  counsel,  can  not  be  regarded 
as  an  appearance  for  the  infants,  who  were  not  served  with 
process.  In  this  case,  especially,  it  can  not  be  so  regarded, 
because  the  scL/a.  commands  the  sheriff  to  make  it  known  to 
the  guardians  of  the  infants,  and  not  to  them  personally;  there- 
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fore,  when  the  lecord  shows  that  the  defendants  bj  their  coun- 
sel demurred^  it  can  not  be  intended  that  the  infants,  against 
whom  no  process  had  been  issued,  appeared  by  counsel. 

2.  But  the  court  told  the  jury  that  if  the  process  had  not  been 
served  on  the  infants,  it  was  void  as  to  them,  and  if  void  as  to 
the  infants,  it  was  void  as  to  the  adult  defendants,  notwithstand  • 
ing  they  appeared  and  put  in  a  demurrer.  Although  the  first 
branch  of  this  proposition  be  true,  we  do  not  think  the  latter 
follows  as  a  consequence.  The  infants  were  not  before  the 
court,  by  the  service  of  the  sci.  fa.  on  them  personally,  and 
therefore  as  to  them  the  judgment  is  void:  10  Yerg.  237.'  And 
as  all  the  parties  were  not  before  the  court,  the  judgment  against 
the  adults  was  irregular,  and  could  have  been  reversed  in  toto^ 
by  writ  of  error:  2  Petersd.  578,  pi.  5.  But  although  erro- 
neous, it  was  not  void,  as  to  those  defendants  who  were  properly 
before  the  court.  Therefore,  we  do  not  think  that,  for  this  rea- 
son, the  sale  is  void;  but  on  the  contrary,  that  the  title  to  the 
land  of  the  a^ult  heirs  might  ^lass  to  the  purchaser  at  such  sale. 

3.  The  court  erred  also  in  rejecting  the  deposition  of  the 
sheriff,  which  was  taken  to  prove  that  one  of  the  defendants  in 
the  execution  was  in  possession  of  the  land  at  the  time  of  the 
sale,  and  that  he  had  not  given  the  twenty  days'  notice  required 
by  the  act  of  1799,  c.  14,  sec.  1.  It  has  always  been  holden 
that  although  the  sheriff,  who  sold  the  land,  was  not  bound  to 
give  evidence,  that  he  had  failed  to  discharge  his  duty,  yet,  if  he 
voluntarily  chose  to  do  so,  he  was  a  competent  witness. 

4.  The  court  erred  in  telling  the  jury  that  the  possession  of 
C  C.  Clements,  by  virtue  of  a  verbal  contract  of  purchase  from 
Bailey,  could  not  be  coupled  with  his  possession  after  he  had 
received  a  deed,  so  as  to  protect  him  by  the  statute  of  limitation. 
If  Clements  went  into  possession  by  virtue  of  a  verbal  contract 
of  purchase  from  Bailey,  he  thereby  became  tenant  at  will  of 
Bailey,  and  his  possession  was  a  possession  under  the  deed  of 
Bailey,  which  might  be  coupled  with  the  possession  under  his 
own  deed,  after  he  had  obtained  one,  so  as  to  protect  him  by 
the  statute  of  limitations,  if  the  evidence  showed  seven  years  of 
continuous  adverse  possession:  Jackson  ex  dem.  Young  et  al.  v. 
EUis  and  While,  18  Johns.  118. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for 
another  trial. 


A  Dbcbeb  against  Iktant  Defendants,  without  assigning  them  a  guar* 
ad  lUem,  is  erroneoos:  Roberta  v.  Stanton,  5  Am.  Deo.  403.    Suoh  jadg* 


1.  CrutehfiOd'w.  Stewart, 
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ment  ib  wid&ble  only:  PwitT  ▼.  BMn&im^  IS  Id.  163,  and  note;  and  miut  b» 
attacked,  if  at  all,  by  the  infant,  in  a  direct  proceeding  brong^t  for  anch  pur- 
poee:  BtOer  v.  BtcZ/tt^,  13  Id.  161. 

JuDOMBirr  Void  as  ▲gainst  Somb  of  ths  DERxnDtAins,  whether  yoid  aa 
to  all:  See  ^  John  v.  Holmes,  32  Am.  Deo.  603,  and  note  thereto. 


EIneeland  V.  Enslet. 

DOMXCILB — ^Hu8BAin>'S  RlQHT  TO  THX  WiFK's  MOVABLES  IS  DSTXBimfBD  AS 

Follows:  1.  If  there  be  no  determinate  domicile  of  either  husband  or 
wife,  at  the  time  of  marriage,  by  the  lex  lod  contractus.  2.  If  the  hoa- 
band  and  wife  have  different  domiciles,  the  law  of  that  of  the  hnaband  ia 
to  prevail,  because  the  wife  Ib  presumed  to  follow  the  domicile  of  tfaa 
husband.  3.  If  the  parties,  at  the  time  of  the  contract,  had  reference  ta 
another  state  than  the  one  where  it  was  made,  aa  the  place  where  they 
intended  to  live,  by  the  law  of  the  place  of  intended  residence.  4.  I£ 
there  has  been  a  change  of  domicile  after  the  marriage,  the  law  of  tfaa 
new  domicile  governs  as  to  all  property  acquired  after  such  change. 
In  thb  Case  ov  Immovables,  the  husband's  rights  are  determined  by  the  law 
of  the  place  where  the  same  are  situated. 

Bill  in  eojuity  to  compel  an  accounting.  The  facts  are  soffi- 
dentlj  stated  in  the  opinion.  Decree  in  favor  of  complainants. 
Defendants  appealed. 

Waahington  and  Meigs,  for  the  complainants. 

F,  B.  Fogg  and  E.  H,  Evoing,  for  the  defendants. 

By  Court,  Tublet,  J.  This  bill  is  filed  by  Susan  Thompson, 
widow  of  Jason  Thompson,  deceased,  and  Ira  C.  Eneeland,  her 
son  by  a  former  marriage,  to  recover  property  claimed  by  her 
against  the  estate  of  the  said  Jason  Thompson,  as  belonging  to 
her  in  her  individual  right  by  the  operation  of  the  laws  of  Loui- 
siana, the  place  of  her  residence  when  last  married.  Their  right 
to  the  relief  sought  depends  upon  a  construction  of  the  law  as 
applicable  to  the  case,  upon  the  following  facts:  Mrs.  Thomp- 
son, the  widow  of  Ira  C.  Eneeland,  resided  in*the  state  of  Loui* 
siana,  and  Jason  Thompson  resided  in  the  state  of  Tennessee; 
they  intermarried  in  the  state  of  Louisiana;  at  the  time  of  the 
marriage,  Mrs.  Kneeland  was  possessed  of  properly,  movable 
find  immovable.  In  some  short  time  after  ihe  intermarriage, 
they  removed  to  the  state  of  Tennessee,  the  domicile  of  the  hus- 
band, and  afterwards  other  property,  movable  and  immovable, 
descended  to  Mrs.  Thompson,  upon  the  death  of  her  mother, 
Susan  Gobb,  a  resident  citizen  of  the  state  of  Louisiana. 
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The  question  presented  for  consideiation  is,  what  rights  did 
Jason  Thompson,  the  husband,  acquire  by  Tirtue  of  the  mar- 
xiage,  over  the  property  of  his  wife  Susan? 

By  the  principles  of  international  law,  we  consider  the  fol* 
lowing  propositions  upon  this  subject  settled:  1.  If  there  be 
no  determinate  domicile  of  either  the  husband  or  wife,  at  the 
time  of  the  marriage,  the  lex  loci  contractus  governs  the  hus- 
band's right  to  the  movable  property  of  his  wife  at  the  time  of 
the  contract,  and  the  lex  rei  bUcb  to  the  immovable.  2.  If  the 
husband  and  wife  have  different  domiciles,  the  law  of  that  of  the 
husband  is  to  prevail  as  to  the  wife's  movable  property,  because 
the  wife  is  presumed  to  follow  the  domicile  of  the  husband. 
9.  If  the  parties,  at  the  time  of  the  contract,  had  reference  to 
another  state  tlian  the  one  where  it  was  made,  as  the  place  where 
they  intended  to  live,  that  the  law  of  the  place  of  intended 
residence,  if  it  become  the  actual  residence,  will  govern  the 
right  of  the  husband  to  the  movable  property  of  the  wife,  and 
not  the  lex  loci  contractus. 

If  there  h^s  been  a  change  of  the  domicile  after  the  marriage, 
the  law  of  the  new  domicile  shall  govern  the  right  of  the  husband 
to  the  movable  properly  of  the  wife  acquired  after  the  change,  and 
not  the  lex  loci  contractus:  See  Story's  Conf.  L.,  sees.  143-189, 
from  which  we  think  these  principles  are  clearly  deducible.  But 
it  is  to  be  observed,  that  the  correctness  of  these  propositions 
of  necessity  depends  upon  the  fact,  that  there  has  been  no  ex- 
press contract  between  the  parties,  by  which  these  rights  have 
been  changed.  At  the  time  of  the  marriage  between  Jason 
Thomx>eon  and  his  wife  Susan,  the  domicile  of  Jason  Thompson 
was  in  the  state  of  Tennessee,  that  of  his  wife  in  the  state  of 
Louisiana,  which  was  also  the  locujs  contractus.  After  the  mar- 
riage, the  residence  of  the  parties  became  the  state  of  Tennessee, 
where  Jason  Thompson  died. 

From  the  principles  above  deduced,  then,  it  necessarily  follows 
that,  inasmuch  as  by  the  laws  of  the  state  of  Tennessee  the  hus- 
band acquires  an  absolute  right  to  the  movable  property  of  his 
wife,  Jason  Thompson,  by  virtue  of  his  marriage  in  the  state  of 
Louisiana,  acquired  such  right  to  the  movable  property  of  his 
wife  as  belonged  to  her  at  the  time  of  her  marriage,  or  which 
she  may  have  acquired  from  any  source  whatever  since  that  event 
and  his  death,  and  which  he  may  have  reduced  into  possession 
during  his  life-time. 

This  makes  it  necessary  for  us  to  inquire  what  property  is 
movable  and  what  is  immovable  by  the  laws  of  Louisiana.    It 
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has  been  held  at  the  present  term  of  the  court,  in  the  case  of 
McCoUum  et  al.  y.  Smith,  ante,  147, ''  that  every  state  may  impress 
upon  all  property  within  its  own  territory  any  character  it  may 
choose,  and  no  other  state  or  nation  can  impugn  or  vary  that 
character."  Upon  an  examination  of  the  laws  of  the  state  of 
Louisiana,  Dig.  of  1808,  p.  96,  c.  2,  tit.  Immovables,  it  will  bo 
seen  that  all  the  lands  and  the  appurtenances  thereto  belonging, 
slaves,  cattle  intended  for  cultivation,  implements  of  husbandry, 
and  other  things  not  necessary  to  be  specified  in  this  case,  are 
declared  to  be  immovable. 

To  all  property  of  this  description,  then,  Jason  Thompson 
obtained  no  right  by  virtue  of  his  marriage  with  his  wife,  whether 
the  same  was  acquired  before  or  after  that  event,  in  the  state  of 
Louisiana.  And  for  so  much  of  it  as  may  now  be  in  the  posses- 
sion of  his  administrator,  or  may  have  been  used  by  him  during 
coverture  without  his  wife's  consent,  his  estate  must  account  to 
the  complainants.  But  his  right  to  every  other  species  of  prop- 
erty, and  which  may  be  embraced  under  the  title  of  movable,  is, 
by  virtue  of  the  marriage,  paramount  to  that  of  his  wife,  and  must 
prevail  against  it.  And  under  this  head,  will  be  classed  all  the 
property,  both  movable  and  immovable,  which  descended  to  Mrs. 
Thompson  from  the  estate  of  her  mother,  Susan  Cobb,  which  was 
sold  by  the  order  of  the  parish  court  in  the  state  of  Louisiana, 
for  the  purpose  of  making  a  division  and  distribution  between 
the  heirs,  and  the  proceeds  of  which  were  reoieived  by  Jason 
Thompson,  under  a  power  of  attorney  from  his  wife. 

Li  this  case,  the  immovable  estate  of  Mrs.  Thompson,  which 
was  converted  into  movable  or  personal  properly  in  Louisiana, 
by  operation  of  law,  and  which  was  afterwards  received  by 
Jason  Thompson,  or  by  virtue  of  the  power  of  attorney  of  his 
wife,  without  qualification,  and  without  any  agreement  that  it 
should  be  held  for  her  separate  use,  became,  by  virtue  of  such 
reception,  his  absolute  property.  If  any  of  her  property,  which 
was  immovable  by  the  laws  of  Louisiana,  remains  in  specie  in 
the  possession  of  any  of  the  defendants,  the  complainant  is  en- 
titled to  have  it  delivered  up  to  him,  and  to  an  account  for  hire 
or  profits  from  the  date  of  Thompson's  death.  Or,  if  any  such 
property  were  converted  to  personal,  by  Thompson,  or  by  a  de- 
cree of  the  court,  and  he  became  possessed  thereof  without  hia 
wife's  consent,  his  administrator  must  account  therefor  with  in- 
terest. 

The  decree  of  the  chancellor  will  therefore  be  reversed  and 
reformed,  so  as  to  charge  the  estate  of  Jason  Thompson  in  ac- 
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cordance  with  this  opinion,  giving  interest  on  all  soidb  of  money 
received  hj  him  in  his  life-time,  by  a  conversion  of  the  immova- 
ble property  of  his  mfe  from  the  date  of  his  death,  and  hire  at 
a  reasonable  rate  for  all,  which  may  have  come  to  the  hands  of 
the  administrators  of  Jason  Thompson,  in  kind,  from  the  same 
period. 


Svodsaiov  TO,  AND  DisTBnnmoK  of  Dsoedxnt's  Bstatis,  What  Law 
OovKBim:  See  note  to  MeCoUum  v.  SmJUhf  atUe^  147f  ud  omm  in  this 
tttsdt  and  notei  theroto. 

Oompare  MeOotham  v.  SmUk,  tmUt  147. 


\i\ . 


OASES 


IN  THS 


SUPREME  COURT 


or 


VERMONT. 


Gbowisll  V,  Bebee. 

[10  Vebmoxt*  88.] 
ADMI83IOV  OV  MiSTAKBN  BOXTNDABT  LiNB  FOB  TrUB   OhB  dOM   BOl  bSmI 

the  title  of  the  party  making  each  adminion. 

MimrAL  RsoooNinoN  ov  Wbono  Link  by  adjoining  proprietors,  and  tbrfr 
aoquieecenoe  therein,  are  not  oonclosi^e  aa  to  their  respeotiTe  rightia  va* 
lees  there  has  been  possession  by  one  or  both,  according  to  soch  line,  for 
fifteen  years. 

AoruAL  Occupation  and  Impbovbicent  of  Part  of  a  Tbactt  of  land  with 
visible  bonndaries,  is  construed  as  a  possession  of  the  whole  traol^ 
where  the  entry  was  made  under  a  deed  for  the  entire  tract,  partionlarly 
if  the  person  so  entering  makes  a  notorious  daim  to  the  whole. 

Pabtt  mat,  bt  Adopting  Wbonq  Boundabt  Line,  Abandon  his  Gladc  to 
land  in  which  he  has  title,  and  thereby  lose  his  constmctiTe  possessioo 
of  the  part  abandoned;  snd  the  constructive  possession  of  another  may 
at  the  same  time  commence  against  him. 

Tbesfasb  for  breaking  and  entering  the  plaintiff's  dose.  Plea, 
not  guilty.  The  locus  in  quo  was  a  strip  of  land  lying  between 
two  lines,  one  running  from  a  birch  tree  in  the  north-west  cor- 
ner of  lot  28  in  the  town  of  Barnard  southerly,  and  the  other 
running  in  the  same  direction  from  a  point  east  of  the  birch 
tree.  On  the  trial  the  plaintiff  gave  eyidence  of  title  in  those 
under  whom  he  claimed  to  lot  28.  The  defendant  gave  eyidence 
of  title  in  those  under  whom  he  claimed  to  lot  18,  lying  imme- 
diately west  of  lot  28.  Plaintiff's  evidence  tended  to  show  that 
the  diyiding  line  between  the  lots  commenced  at  the  birch  tree 
above  mentioned,  and  ran  south  therefrom;  defendant's  evi- 
dence tended  to  show  that  the  true  division  line  was  consider- 
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ably  east  of  said  biich  tree.  Plamtiff  offered  eyidence  tbat  in 
1814  Biaoe  Jones,  under  whom  defendant  claims,  being  the 
owner  of  lot  18,  conveyed  to  Shiverick  Crowell  twenty  acres 
thereof  in  the  north-east  comer  of  the  lot,  and  in  the  deed 
recognized  and  adopted  the  birch  tree  and  the  line  claimed  by 
the  plaintiff  to  be  correct,  as  the  north-east  comer  and  east  line 
of  lot  18;  that  in  the  same  year,  Solomon  Aikens,  from  whom 
the  plaintiff  dexives  title,  claiming  to  be  the  owner  of  lot  28, 
conyeyed  to  one  Page  thirty  acres  of  the  west  part  of  lot  28,  ex- 
tending across  the  lot  from  north  to  south,  and  including  the 
disputed  tract.  In  that  deed  the  tree  and  the  line  from  it  above 
named  were  given  as  the  western  boundaries  of  the  tract  con- 
veyed; that  Page  entered  under  this  deed,  and  immediately  com- 
menced clearing  the  north  end  of  the  lot,  and  cleared  to  the 
fairch  tree  and  the  line  extending  south  from  it,  and  that  the 
possession  and  improvement  of  Page  and  those  claiming  under 
him  have  continued  ever  since;  that  plaintiff  and  his  grantors 
have,  ever  since  1814,  claimed  to  the  birch  tree  and  the  line  ex- 
tending south  from  it,  and  that  until  within  the  last  two  or  three 
years.  Brace  Jones  acquiesced  in  said  comer  and  line,  believing 
them  to  be  the  true  boundary.  The  court  instructed  the  jury 
that  the  evidence  did  not  establish  any  conclusive  acquiescence 
of  Brace  Jones  affecting  the  southerly  and  unimproved  part  of 
the  disputed  tract  where  the  trespass  was  committed,  and  that 
their  verdict  should  depend  on  the  question  which  of  the  two 
lines  vras  the  original  and  true  division  line  between  the  lots. 
Verdict  for  the  defendant.  Plaintiff  excepted  to  the  charge  of 
the  court. 

T,  Hutchinson,  for  the  plaintiff. 

By  CTourt,  Boros,  J.  There  is  no  occasion  to  discuss  the  ques- 
tion of  acquiescence,  as  distinguished  from  that  of  possessory 
title.  As  a  general  rule,  it  is  doubtless  true,  that  an  admission 
by  a  party  of  a  mistaken  line  for  the  true  one,  has  no  legal  effect 
upon  his  title;  and  that  a  mutual  recognition  of  a  wrong  line  by 
adjoining  proprietors,  and  their  acquiescence  in  such  line,  un- 
less accompanied  by  possession  of  one,  or  both,  according  to  it, 
and  that  continued  for  fifteen  years,  are  not  conclusive  as  to  their 
respective  rights.  The  principle  is  well  settled,  that  if  a  person 
enters  upon  a  lot,  or  tract  of  land,  with  visible  boundaries,  un- 
der a  deed  of  the  entire  tract,  his  actual  occupation  and  improve- 
ment of  a  part  is  construed  a  possession  of  the  whole.  And 
thiff  is  more  emphatically  so,  if  he  makes  a  notorious  claim  to 
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the  whole.  His  possession  under  such  oiromustances,  is  co-ex* 
tensive  with  his  claim  of  title.  This  principle  entitled  Bmoe 
Jones  to  consider  himself  in  possession  to  the  east  line,  becaaae 
his  ieeds  extended  to  it,  it  being  found  tc  be  the  tme  east  line 
of  No.  18.  And  so  long  as  he  shonld  persist  in  his  claim,  to 
that  extent,  a  subsequent  conflicting  possession  should  not  be 
extended,  by  construction,  beyond  Qie  limits  of  the  actual  ad- 
verse occupation.  It  is  competent,  however,  for  a  pariy  to  with- 
draw his  claim  to  land,  in  which  he  has  a  title,  as  by  adopting  a 
wrong  line  for  his  boundary;  and  by  this  means,  although  his 
title  may  remain,  his  constructive  possession  of  the  part  aban- 
doned,, ceases.  And  at  the  same  time,  the  constructive  posses- 
sion of  another  may  commence  against  him,  in  the  manner  al- 
^  ready  mentioned. 

Applying  these  rules  of  law  to  the  present  case,  we  find  the 
most  decisive  abandonment  by  Brace  Jones,  in  a.  d.  1814,  of 
all  that  part  of  the  disputed  tract  lying  east  of  the  twenty  acres* 
which  he  then  deeded  to  Shiverick  Crowell.    This  was  an  un- 
equivocal recognition  of  the  line,  for  which  the  plaintiff  con- 
tends, not  only  as  far  south  as  the  twenty  acres  extended,  but, 
by  necessary  implication,  across  the  whole  lot.    Immediately 
upon  this,  the  claims  of  title  and  possession,  to  which  the  plaint- 
iff has  succeeded,  evidenced  by  a  succession  of  deeds  with  a  cor- 
responding claim  of  property,  were  extended  west  to  the  same 
line.     This  was  continued  for  more  than  twenty  years,  during 
all  which  time  Jones  regarded  that  line  as  his  eastern  boundaiy , 
and  asserted  neither  title  nor  possession  beyond  it.     We  are 
clearly  of  opinion,  that,  in  this  state  of  things,  actual  occupa- 
tion and  improvement  of  the  north  part  of  the  tract  was,  in  legal 
contemplation,  a  possession  of  the  whole.    It  follows  that  the 
plaintiff,  by  a  possession  of  more  than  fifteen  years,  bad  acquired 
a  title  to  the  lands  in  question,  and  was  therefore  entitled  to 
cover. 

Judgment  of  county  court  reversed,  and  new  trial  granted. 


The  principal  case  is  cited  in  Ralph  v.  Bayky^  1 1  Vt.  523,  to  the  poii  ft 
that  if  a  party  has  first  had  actual  possession  of  part  of  a  lot  and  oonstractiv* 
possession  of  the  whole  lot,  there  cxm  be  no  subsequent  conflicting  possession 
extended  by  construction  beyond  the  limits  of  the  actual  adverse  possession; 
and  in  Turitey  v.  Chamberlain,  15  HI.  274,  and  in  Ilickar,  Coleman,  25  GaL 
135,  to  the  point  that  when  adverse  possession  is  under  a  deed  the  posnssioo 
is  regarded  as  co-extensive  with  the  description  in  the  deed. 

DiviDiNO  Line  between  Adjoinimq  Proprietors  is  established  by  thcii 
acquiescence  therein  for  fifteen  years:  Beechcr  v.  PamuU,  31  Am.  Dec.  633. 
See  also,  on  this  snbjet  t,  Kip  v.  Norton,  27  Id.  120,  and  note  121. 
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Blin  V.  Mayo, 

[10  YSBMOKT,  06.] 
^HARFINOKItS  ABB  LlABLB  FOR  WaNTOF  ObDIKART  DiLIOBNGI  OBLT,  ftod  not 

u  oommon  carriers. 

Tb  RsiTBER  Wharfinger  Liablb,  Delivbrt  to  Him  must  bb  Protbd,  and  a 
charge  for  wharfage,  if  made  from  the  shipping  list  and  not  from  inspeo- 
tion  of  the  goods,  is  not  sufficient  evidence  to  prove  that  fact. 

MvRB  Dbuveby  of  Goods  at  Wharf  is  not  necessarily  a  delivery  to  a  wharf 
owner  as  a  wharfinger,  and  evidence  of  usage  is  admissible  to  show  when 
goods  landed  at  a  wharf  are  to  be  considered  as  in  the  custody  of  the 
wharfinger. 

TroYER  for  two  barrels  of  flour,  with  a  second  count  alleging 
that  the  defendants,  as  wharfingers,  received  one  hundred  bar- 
rels of  flour  belonging  to  the  plaintiff,  and,  failing  in  their  duty 
as  such  wharfingers,  lost  two  of  said  barrels.  Plea  not  guilty. 
On  the  trial  the  plaintiff  offered  evidence  that  one  hundred  bar- 
rels of  flour  belonging  to  the  plaintiff  were  landed  on  defend- 
ants' wharf  at  Burlington;  that  plaintiff  on  the  morning  of  its 
arrival  called  and  took  away  ninety-eight  barrels,  which  were 
all  that  could  be  found;  that  on  the  same  day  men  in  defend- 
ants' employ  were  rolling  flour  into  defendants'  storehouse,  and 
that  some  of  plaintiff's  flour  was  intermixed  with  the  flour  that 
defendants  were  putting  into  the  storehouse.  There  was  no  ev- 
idence that  there  had  been  any  other  person  on  the  wharf  from 
the  time  the  flour  was  landed  until  it  was  taken  away,  except 
the  defendants  and  their  servants.  Plaintiff  also  offered  an  ac- 
count rendered  by  the  defendants,  in  which  they  charged  him 
wharfage  on  the  one  hundred  barrels  of  flour.  The  defendants 
offered  evidence  of  a  custom  of  the  merchants  of  Burlington,  to 
receive  their  goods  on  the  wharf  without  having  them  put  into 
the  storehouse;  that  they  usually  took  charge  of  them  themselves 
immediately  on  their  arrival,  and  generaUy  took  them  away  the 
same  day,  and  that  the  charge  for  wharfage  was  made  from  the 
shipping  list  when  the  owner  did  not  store  his  goods.  They 
offered  no  evidence  to  show  what  became  of  the  two  barrels  that 
were  not  found.  The  court  charged  the  jury  as  stated  in  the 
opinion.  The  jury  returned  a  verdict  for  the  defendants,  and 
the  plaintiff  excepted  to  the  charge  of  the  court. 

J.  Maecky  for  the  plaintiff. 

C.  Adams,  for  the  defendants. 

By  Court,  Whjjams,  C.  J.    The  charge  of  the  court  below, 
on  the  first  count,  has  been  objected  to,  because  the  court  told 
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the  juij,  that  if  the  goods  had  been  disposed  of  by  the  defend- 
ants, and  not  xetnmed,  the  plaintiff  would  be  entitled  to  re- 
coyer,  and  it  is  said,  that  in  either  case,  the  yerdict  should  haye 
been  for  him.  The  charge,  howeyer,  is,  in  effect,  that  the  jmy 
must  find  a  conyersion.  The  latter  expression,  in  relation  to 
not  returning,  was  probably  redundant,  as  the  flour,  if  it  had 
been  conyerted  and  disposed  of  by  the  defendants,  was  not  re- 
turned. A  demand  and  refusal  is  only  eyidence  of  a  conyersion. 
If  the  jury  had  been  instructed  that  the  plaintiff  was  entitled  to 
recoyer,  on  the  ground  that  the  defendants  had  not  returned  the 
goods  to  the  plaintiff,  it  would  haye  been  erroneous.  As  a  de- 
mand is  found  in  the  case,  the  charge  was  undoubtedly  correct 

On  the  second  count,  the  charge  was,  in  substance,  as  con- 
tended for  by  the  plaintiff;  that,  if  the  flour  came  into  their  pos- 
session, as  wharfingers,  they  were  liable  therefor.  It  may  well 
be  doubted,  whether  the  duty  of  a  wharfinger  is  as  seyere  as  has 
been  contended  for.  The  expression  of  Lord  Mansfield  in  Bon 
y.  Johnson,  5  Burr.  2827,  and  of  Lord  Ellenborough  in  Moving 
y.  Ibdd,  1  Stark.  72,  countenances  the  idea,  that  their  liabilify 
is  the  same  as  [that  of]  common  carriers.  This  opinion  is  ably 
combated  by  Judge  Story,  in  his  commentaries  on  bailments, 
and  by  the  reporter,  in  a  note  to  the  case  of  PlaU  y.  Mbbard,  7 
Cow.  502.  Wharfingers  frequently  combine  the  character  of 
wharfingers,  warehousemen,  and  common  carriers.  In  the  case 
of  Moving  y.  Ibdd,  the  defendants  were  lightermen,  as  well  as 
wharfingers,  and  in  the  former  character,  they  were  common 
carriers,  and  probably  were  liable  as  such,  in  that  case.  The 
expression  of  Lord  Ellenborough  may  haye  had  reference  to 
them  as  lightermen.  The  liability  of  a  wharfinger  is,  probably, 
like  that  of  a  warehouseman,  who  is  responsible  alone  for  a 
want  of  ordinary  diligence,  and  not  like  that  of  a  common  car- 
rier, who  is  liable  for  all  losses,  except  such  as  happen  by  the 
act  of  God,  or  the  public  enemies.  Whateyer  may  be  the  lia- 
bility of  wharfingers,  it  was  clearly  necessary  to  establish  the 
fact,  that,  as  such,  the  flour  in  question  came  into  their  posses- 
sion. The  charge  for  wharfage,  if  made  from  the  shipping  list, 
and  not  from  inspection,  was  not  eyidence  sufficient  to  prove 
that  fact.  A  mere  deliyery  of  goods  at  the  wharf,  is  not,  neces- 
sarily, a  deliyery  to  the  owners,  as  wharfingers.  This  was  holden 
in  the  case  of  Buckman  y.  Levy,  3  Camp.  414,  and  Oibaon  y.  In- 
glis,  4  Camp.  72. 

The  usages  of  business,  in  the  yiciniiy,  are  of  importance  to 
show  when  a  wharfinger  acquires,  and  when  he  ceases  to  haye, 
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fhe  custody  of  goods  in  tbat  capadfy,  as  in  the  oase  of  oommon 
canierB.  The  cases  are  nnmerous  where  CTidence,  as  to  the 
usages  of  business,  is  received  to  show  when  goods  are  consid- 
ered as  deliyered  to,  and  received  by,  common  carriers,  and 
when  their  liability  commences.  The  same  evidence  is  also  re- 
ceived to  determine  the  question  of  ordinary  diligence.  The 
same  acts  in  one  place,  where  the  usages  are  conformable  thereto, 
would  be  considered  as  evidence  of  great  negligence,  and  in 
another,  as  evidence  of  ordinary  care  and  prudence.  By  the 
usages  and  customs  of  business  is  not  understood  to  be  meant 
such  customs,  as,  from  their  long  continuance,  have  become 
part  of  the  common  law,  but  such  customs  and  usages  as  are 
generaUy  regarded  and  adopted  by  the  persons  doing  business 
in  the  vicinity,  and  with  reference  to  which  contracts  are  made. 
The  evidence  of  the  customs  and  usages  of  the  merchants,  in 
the  vidnity  of  the  defendant's  wharf,  was  properly  received  to 
show  that  goods,  landed  on  the  wharf  (as  was  the  flour  in  this 
case),  were  not  considered  as  in  their  custody,  and  that  they  do 
not  receive  and  take  care  of  them,  as  wharfingers.  The  goods 
were  intransiiii  from  the  ship  to  the  custody  of  the  plaintiff,  and 
he,  undoubtedly,  was  aware  of  the  usage,  as  he  called  for  the 
flour  the  same  morning  it  was  landed.  The  jury  have  found 
that  the  flour  was  not  received  by,  nor  into  the  custody  of,  the 
defendants,  as  wharfingers,  and  these  were  facts  for  them  to 
find.  We  see  no  error  in  the  charge,  of  which  the  plaintiff  can 
complain. 

The  judgment  of  the  county  court  is,  therefore,  affirmed. 


WHABfnroxBS  Liablb  as  Wabehousxmev.— See  note  to  SchmkU  v.  Bloody 
^  Am.  Deo.  148. 


HuMPHBET  V.  Douglass. 

[10  VXBXOKT,  71.] 

Imwaxt  is  Civillt  Liable  fob  Injithiibs  which  he  does  to  another,  even 

though  he  acta  by  the  command  of  his  father. 
PKBaoK  MAT  TuBN  IHTO  THB  RoAD  Gattls  wTongfully  f oimd  in  his  incloenres, 

and  if  they  are,  in  consequence,  lost,  he  will  not  he  liable  therefor. 

Tbxspass  on  the  case.  The  declaration  alleged  that  plaintiff 
owned  two  horses,  which  escaped  from  his  indosure  and  went 
into  that  of  the  defendant's  father,  and  that  the  defendant,  with- 
out notifying  the  plaintiff,  turned  the  horses  into  the  highway, 
whereby  they  were  lost.    The  evidence  offered  by  the  plaintiff 
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on  the  bial  tended  to  prove  that  plaintiff's  horses  broke  into 
the  meadow  of  defendant's  father,  and  that  the  defendant,  who 
was  about  fifteen  years  of  age,  and  residing  with  his  father,  by 
the  latter^s  command  turned  the  horses  into  the  road,  when 
they  strayed  away  and  were  lost.  The  court  charged  the  juiy 
that  if  they  believed  that  the  horses  went  from  plaintiff's  lot 
into  the  meadow  of  Douglass,  sen. ,  and  were  turned  from  said 
meadow,  by  the  defendant,  into  the  highway,  and  were  conse- 
quently lost,  they  must  lind  for  the  plaintiff.  The  jury  found 
for  the  plaintiff,  and  the  defendant  excepted  to  the  charge  of 
the  court. 

J.  Maeck  and  F,  O,  HUl,  for  the  defendant. 

W,  P.  Briggs,  for  the  plaintiff. 

By  Court,  Williams,  C.  J.  The  defendant,  in  this  case,  was 
acting  by  the  consent  of  his  father,  and  although  a  minor,  yet,  if 
he  has  occasioned  an  injury  to  the  plaintiff,  he  must  be  answer- 
able therefor.  An  infant,  acting  under  the  command  of  his 
father,  as  a  wife  in  the  presence  of  her  husband,  might  be  ex- 
cused from  a  prosecution  for  a  crime,  if  it  should  appear  that 
the  intent  was  wanting,  or  that  he  was  acting  under  constraint; 
yet,  he  is  answerable  civUiier  for  injuries  he  does  to  another. 
The  person  who  has  sustained  an  injury,  looks  for  redress  to 
the  person  committing  it,  and  he  is  not  bound  to  inquire  whether 
another  has  caused  the  injury,  against  whom  he  might  also  have 
an  action.  In  the  present  case,  if  the  plaintiff  has  any  remedy,  he 
can  have  it  against  the  defendant,  who  did  the  wrongful  act, 
without  inquiring  whether  he  acted  by  the  command  of  his  father. 

In  the  present  case,  however,  we  are  of  the  opinion,  that  if  he 
has  suffered  any  damage,  it  was  occasioned  by  his  own  wrongful 
act,  in  permitting  his  cattle  to  trespass  nn  the  land  of  the  defend- 
ant's father.  Whenever  any  person  finds  the  cattle  of  another 
wrongfully  in  his  inclosures,  he  may  turn  them  out,  and  if  they 
stray  away  and  are  lost,  it  is  because  the  owner  has  not  taken  suffi- 
cient care  to  keep  them  within  his  own  inclosures.  The  defend- 
ant, who  acted  under  the  command  of  his  father,  was  fully  justi- 
fied in  turning  the  horses  into  the  road,  and  was  under  no  obliga- 
tion either  to  drive  them  to  the  public  poimd,  or  to  the  house 
of  the  owner.  The  decision,  which  was  read  from  the  reports 
in  the  state  of  New  Hampshire,  is  in  accordance  with  the  princi- 
ples of  the  common  law,  well  established,  and  of  undoubted 
authority. 

The  judgment  of  the  county  court  must,  therefore,  be  reversed 
and  a  new  trial  granted. 
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LuBZUTT  OF  Intaitts  TOR  THSiR  ToRTS.— Afl  a  general  rule,  infants  are 
dvflly  liable  for  torta  coinmitted  by  them  in  the  same  manner  and  to  the  same 
extent  m  are  persons  of  full  age:  Gooley  on  Torts,  103;  Schonl.  Dom.  ReL 
663;  Bing.  Inf.  110;  Beeve's  Dom.  BeL  258;  2  Kent's  Com.  24) ;  MiUa  v.  Chra- 
ham,  1  Bos.  &  PoL  (N.  R.)  140;  Bumard  v.  naggU,  14  O.  B.  (N.  S.)  46; 
WaUey  ▼.  Holt,  35  L.  T.  (N.  S.)  631  Exch.  Div.;  Shaw  v.  Coffin,  63  Me.  254; 
8.  C,  4  Am.  Bep.  290;  ElvfeU  ▼.  MarHn,  32  Vt.  217;  i?ay  t.  Tubbs,  60  Id. 
688;  S.  C,  28  Am.  Rep.  610;  Conway  v.  Reed,  66  Mo.  346;  S.  C,  27  Am. 
Bep.  354;  Peterwn  v.  Hefner,  69  Ind.  130;  S.  C,  26  Am.  Rep.  81;  MaUhew$ 
▼.  Cowan,  60  ILL  341;  Wilson  v.  Oarrard,  Id.  51;  Ao^on  v.  Uia,  50  N.  H. 
235;  S.  C,  9  Am.  Rep.  189;  Campbell  v.  Stabeit,  19  Am.  Dec.  561;  Peigne  v. 
SvUli/e,  17  Id.  756;  Word  v.  Foncc,  9  Id.  683;  Bullock  v.  Babcock,  3  Wend. 
381;  IToilactf  v.  Mor9»,  5  Hill,  391;  7i^  v.  Tifft,  4  Denio,  175;  R6mn$  v. 
ifonjii,  33  How.  Pr.  24;  HuehUng  v.  .^ef,  17  Wise.  237;  Homer  v.  Tkwing, 
8  Pick.  492;   IKo/Jber  v.  Davis,  1  Gray,  606;  Vasse  v.  S'mi^A,  6  Cranch,  231; 
OUver  T.  McOleilan,  21  Ala.  675.     In  establishing  this  rale  the  law  regards 
the  party  injured,  not  the  motive  or  capacity  of  the  person  who  inflicts  the 
injury.     Its  object  is  to  recompense  the  person  who  has  suffered  loss  or  dam- 
age by  the  tortious  act  of  another.    And  this  being  the  case,  it  is  obvious 
that  an  infant  who  commits  a  tort  stands  in  no  different  position  from 
that  occupied  by  an  adult    Judge  Gooley,  in  discussing  this  subject,  says: 
'*A  wrong  is  an  invasion  of  right,  to  the  damage  of  the  party  who  suffers 
it.    It  consists  in  the  injury  done,  and  not  commonly  in  the  purpose,  or 
mental  or  physical  capacity  of  the  person  or  agent  doing  it.    It  may  or  may 
not  have  been  done  with  bad  motive;  the  question  of  motive  is  usually  a 
q^uestion  of  aggraTation  only.    Therefore,  the  law,  in  giving  redress,  has  in 
view  the  case  of  the  party  injured,  and  the  extent  of  his  injury,  and  makes 
what  he  suffers  the  measure  of  compensation.    A  blow  by  a  youth  of  eigh- 
teen may  inflict  as  serious  an  injury  as  a  blow  by  a  man  of  mature  years,  and 
the  Unrch  of  a  child  may  destroy  a  house  as  effectually  as  though  applied  on 
the  twenty-first  birthday  instead  of  the  tenth.    If,  tiierefore,  redress  is  the 
object  of  the  law,  the  party  injured  should  have  the  same  redress  in  the  ono 
esse  as  is  provided  for  him  in  the  other.    Neither  is  it  now  protection  to 
society  that  is  sought,  except  as  any  enforcement  of  just  laws  tends  incident* 
lUy  to  its  protectioD.    There  is  consequently  no  anomaly  in  compelling  one 
who  is  not  chargeable  with  wrong  intent  to  make  compensation  for  an  injury 
committed  by  him;  for,  as  is  said  in  an  early  case,  '*the  reason  is,  because  ho 
tliat  is  damaged  ought  to  be  recompensed."    If  recompense  is  what  the  law 
aims  at,  it  is  readily  perceived  that  the  question  of  civil  responsibility  for 
wrongs  suffered  is  one  which  directs  our  attention  chiefly  to  the  injury  done; 
and  that  the  weakness  of  the  party  committing  it,  or  the  absence  of  any 
deliberate  purpose  to  injure,  must  commonly  be  of  little  or  no  importance.** 
Cooley  on  Torts,  98. 

A  few  cases  will  illustrate  the  rule  established  by  the  decisions  cited  above, 
and  elucidate  the  principles  enunciated  in  the  extract  which  we  have  quoted. 
In  the  case  of  IluehUng  v.  JSfngel,  17  Wise.  237,  a  boy  of  little  more  than  six 
years  of  age  was  held  to  be  liable  in  an  action  for  damages  for  breaking  and 
entering  the  plaintiff's  premises,  and  breaking  down  and  destro3ring  his  shrub- 
bery and  flowers  growing  therein.  In  the  case  of  Bullock  v.  Babcock,  8  Wend. 
391,  the  defendant,  a  boy  of  twelve  yevs  of  age,  was  held  liable  for  damages 
in  an  action  of  assault  and  battery,  for  shooting  an  arrow,  by  which  one  of  the 
plaiuttff*s  eyes  was  put  out.  In  Peterson  v.  Haffner,  69  Ind.  130,  S.  0.,  26 
Ain.  Rep.  81,  the  defendant,  a  boy  thirteen  years  of  age,  in  sport,  but  wan- 
tonly, threw  a  piece  of  mortar  which  struck  and  put  out  ths  plaintiff's  eys^ 
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and  the  defendant  waB  held  liable  for  damages  in  an  action  of  assault  and 
battery.  And  in  Sdtool  District  v.  Bragdon,  23  N.  H.  507>  the  defendanta, 
boys  of  tweWe  and  fourteen  yean  of  age  reepecti^ely,  were  held  liable  for 
trespass  oonunitted  in  the  school.  So  in  Scott  v.  Watsonf  46  Me.  902,  the 
defendant,  a  minor,  was  adjudged  accountable  in  an  action  of  treapasa  quart 
claiuum/regitf  although  the  act  constituting  the  trespass  was,  as  in  the  prin- 
cijial  case,  done  by  the  command  of  the  defendant's  father.  And  in  Jfor- 
shall  V.  Wing^  50  Me.  02,  it  was  decided  that  ejectment  may  be  maintained 
agaiust  an  infant  for  a  disseisin,  that  being  a  tort.  See  also,  MeCoon  r.  Smithy 
3  Hill,  147;  BecUey  v.  Neweomb,  24  N.  H.  363.  But  although  it  is  undoubt- 
edly true,  as  a  general  rule,  that  infants  are  responsible,  like  other  persoDS, 
for  their  torts,  this  general  rule  must  be  received  with  the  qualification  that 
the  torts  for  which  they  are  so  liable  must  not  involve  an  element  neoeasarily 
wanting  in  their  case.  Thus  in  the  case  of  slander,  malice  is  a  necessary 
ingredient  in  the  wrong.  But  the  law  presumes  that  an  infant  under  the  age 
of  seven  years,  is  not  doli  cajjox.  It  is  obvious,  therefore,  that  in  the  case  of 
slander  an  infant  can  not  be  held  liable  for  his  tort  until  he  arrives  at  that 
age,  or  acquires  that  capacity  which  renders  him  morally  responsible  for  his 
actions.  On  this  subject  Reeve  says:  "There  is  one  species  of  wrong  for 
which  an  infant  can  not  be  liable  until  he  is  doli  capax,  viz. ,  slander.  I  find 
nothing  satisfactory  on  this  subject,  as  to  what  age  he  is  liable.  By  analogy 
to  his  liability  for  crimes  which  rests  upon  his  being  doli  capax,  I  should  sup- 
pose that  he  would  be  liable  at  the  age  of  fourteen:"  Reeves'  Dom.  Rel.  258. 
In  cases  of  torts  arising  from  negligence,  too,  the  age  and  capacity  of  the 
infant  charged  with  the  tortious  negligence  may  become  matters  of  import 
tance.  For  while  infants  are  justly  answerable  for  torts  springing  from  their 
negligence,  when  such  negligence  is  shown,  it  is  evident  that,  in  determining 
the  question  whether  or  not  there  is  negligence  iu  the  given  case,  either  on 
the  part  of  the  defendant  or  on  that  of  the  plaintiff,  the  age  and  capacity  of 
jthe  defendant  may  be  important  to  consider.  Conduct  which  would  be  oon- 
•fiidered  negligent  ou  the  part  of  a  person  of  full  age,  might  not  be  so  con- 
isidered  in  the  case  of  an  iufant  of  tender  years  and  immature  judgment 
And,  on  the  other  hand,  one  dealing  with  a  person  of  immature  capacity  may 
;be  reasonably  required  to  exercise  greater  care  and  diligence  than  would  bo 
demanded  of  him  where  he  has  to  do  with  persons  of  mature  judgment  and 
of  ordinary  capacity:    See  Cooley  on  Torts,  105. 

Liable  for  Nuisance. — ^An  infant  in  the  actual  occupation  of  real  property 
is  liable  for  nuisances  maintained  thereon  by  him  to  the  injury  of  his  neigh- 
bors: 2  Add.  on  Torts,  1126;  Cooley  on  Torto,  106;  Schoul.  Dom.  ReL  564. 

Invaitt  is  Liable  tor  Tort  Committed  bt  Command  of  his  father,  or  d 
any  other  person  occupying  a  position  of  authority  over  him.  The  doctrine 
of  the  principal  case,  on  this  point,  seems  to  be  generally  accepted  as  correct: 
Cooley  on  Torts,  106;  Schoul.  Dom.  Rel.  564;  1  Am.  L.  Cas.  322;  ScoU  v.  fFdl- 
son,  46  Me.  362;  Huchting  v.  Engd,  17  Wise.  239;  School  District  v.  Bragdon^ 
23  N.  H.  516,  all  citing  the  principal  case.  But  it  is  held,  on  the  other  hand, 
that  the  tortious  acts  for  which  an  infant  can  be  held  responsible  must  be 
committed  by  himself  or  under  his  immediate  view,  or  by  his  direction  or 
authority,  and  not  by  those  who  assume  to  act  under  his  implied  authority. 
He  can  not  create  an  agency  nor  appoint  a  servant,  and  can  not,  therefore, 
delegate  powers  to  another,  nor  guarantee  or  insure  the  fidelity,  care,  or  skill 
of  another:  Robbing  v.  Mount,  33  How.  Pr.  24;  S.  C,  4  Rob.  553;  Eweirs 
Lead.  Cas.  206,  note;  Tyler  on  Inf.  184. 
Torts  Gbowino  out  of  or  Connected  with  Contbaots. — ^Bat 
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infant  is  nndoabtedly  liable  for  hia  pare  tarts,  it  is  equally  well  settled  that 
he  is  generally  not  liable  on  his  oontracts.  And  as  contracts  frequently  afford 
opportunity,  and  give  occasion  for  the  commission  of  torts,  it  is  often  difficult 
to  determine  whether  an  infant  shall  be  held  liable,  on  the  ground  of  his 
responaibiiity  for  his  torts,  or  not  liable  on  the  ground  of  his  not  being  bound 
by  his  contracts.  All  the  authorities  agree  that  where  the  action  clearly 
Bounds  in  or  is  founded  upon  a  contract  the  infant  is  Dot  liable.  Where  the 
teal  basis  of  the  action  is  evidently  the  contract,  there  is  no  difficulty.  An 
Infant  is  not  therefore  liable  in  an  action  on  the  case,  because  the  declaration 
in  that  form  of  action  shows  on  its  face  that  the  tort  is  merely  constructive, 
being  in  effect  a  breach  of  contract:  1  Am.  L.  Gas.  261;  Oibon  v.  Spear,  38  Vt. 
311;  S.  C,  Swell's  Lead.  Gas.  201;  CampbeU  v.  Stakes,  19  Am.  Dec.  561;  Vasm 
T.  Smith,  6  Granch,  231 ;  Schenk  v.  Strong,  1  South.  87;  CampbeU  v.  Perhuu,  8 
N.  Y.  441;  Oreen  v.  Oreenbank,  2  Marsh.  485;  S.  G.,  4  Eng.  Gom.  L.  375; 
Jemmnge  v.  RundaU,  8  T.  R.  335.  But  see  contra,  Peigne  v.  Sutdife,  17  Am. 
Deo.  756,  and  Word  v.  Vance,  0  Id.  G83.  The  learned  editors  of  the  Ameri- 
can Leading  Gases,  however,  consider  these  decisions  to  be  clearly  wrong: 
See  1  Am.  Lead.  Gas.  261.  Nor  can  a  plaintiff  convert  anything  that  arises 
oat  of  a  contract  with  an  infant  into  a  tort  and  then  seek  to  enforce  the  con* 
tract  through  the  means  of  an  action  ex  delicto.  To  do  this  would  be  to 
deprive  the  infant  of  the  shield  which  the  law  has  wisely  placed  before  him. 
To  make  the  infant  liable,  there  must  be  a  tort  independent  of  the  contract: 
Jenmnga  v.  RundaU,  8  T.  R.  335;  Green  v.  Oreenbank,  4  Eng.  Gom.  L.  375| 
PtopU  V.  Kendall,  25  Wend.  401;  Munger  v.  Hess,  28  Barb.  75;  StudvM  v. 
Shifter,  54  N.  Y.  249;  Moore  v.  Eastman,  1  Hun,  578;  WiU  v.  Welsh,  6  Watt^, 
9;  Schenk  v.  Strong,  1  South.  87;  PrescoU  v.  Nwris,  32  N.  H.  101;  F\tts  v. 
JJaU,  0  Id.  441. 

The  earlier  English  cases  show  a  strong  disposition  on  the  part  of  the  judges 
to  carry  to  its  farthest  extent  the  principle  of  protecting  the  infant  from  lia- 
bility in  all  matters  connected  in  any  way  with  his  contracts:  See  Johnson  v. 
Pye,  1  Lev.  1G9;  8.  G.,  1  Keb.  905,  913;  1  Sid.  129;  Jennings  v.  RundaU,  8  T. 
K.  335.  And  some  of  the  courts  of  this  country  have  manifested  a  similar 
inclination:  See  Penrose  v,  Curren,  24  Am.  Dec.  356.  The  later  English  cases, 
however,  seem  to  follow  a  more  equitable  principle.  Thus  in  the  case  of 
Bumardv.  JIaggis,  14  G.  B.  (N.  S.)  45,  decided  in  1863,  the  defendant,  a 
Cambridge  undeiy;raduate,  hired  a  mare  to  ride  along  the  road,  being  ex- 
pressly told  by  the  owner  that  she  was  not  fit  for  leaping.  Notwithstanding 
this,  he  caused  her  to  attempt  to  jump  a  fence,  upon  which  she  fell,  and  re- 
ceived injuries  from  which  she  died.  He  was  held  liable  for  the  wrong. 
WiUes,  J.,  delivering  his  opinion  in  that  case,  said:  "  It  appears  to  ine  that 
the  act  of  riding  the  mare  into  the  place  where  she  received  her  death  wound 
was  as  much  a  trespass,  notwithstanding^e  hiring  for  another  purpose,  as  if» 
without  any  hiring  at  all,  the  defendant  had  gone  into  a  6eld  and  taken  the 
mare  out  and  hunted  her  and  killed  her.  It  was  a  bare  trespass,  not  within 
the  object  and  purpose  of  the  hiring."  Mr.  Pollock,  in  his  recent  work  on  the 
Principles  of  Gontracts,  page  55  (Wald's  ed.).  referring  to  the  case  last  cited, 
says  that  it  establishes  the  distinction  that  *'if  an  infant's  wrongful  act, 
though  concerned  with  the  subject-matter  of  a  contract,  and  such  that  but 
for  the  contract  there  would  have  been  no  opportunity  of  committing  it^  is, 
nevertheless,  independent  of  the  contract  in  the  sense  of  not  being  an  act  of 
the  kind  contemplated  by  it,  or  being  on  act  expressly  forbidden  by  it,  then 
the  infant  is  liable"  In  the  late  cose  of  WcUley  v.  HoU,  35  L.  T.  (N.  S.)  031, 
Exch.  Div.,  decitled  in  1870,  Kelly,  G.  B.,  quoted  with  approval  the  extract 
given  above,  and  followed  the  decision  in  Dumard  v.  Ilaggis.    The  facts  in 
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Walley  v.  ffoU  were  as  foUowa:  The  defendant,  an  infaDt,  hired  from  thm 
plamtiff  a  mare  and  dog-cart  to  go  from  Macclesfield  to  Congleton  and  back, 
and  nowhere  else,  and  with  the  express  agreement  that  no  other  person  but 
the  defendant  and  one  other  should  be  carried  any  part  of  the  way.      The 
defendant  drove  the  mare  to  Buxton,  four  miles  beyond  Congleton,  and  bcMsk 
to  Macclesfield,  and  on  the  return  trip  carried  three  other  persons  beeidea 
himself  in  the  dog-cart.    He  also  beat  and  abused  the  marc,  whicli,  owing  to 
ill-treatment  and  over-driving,  had  to  be  destroyed  by  the  owner.     The  de- 
fendant was  held  liable  for  the  value  of  the  mare.     Huddleston,  K,  concur- 
ring in  the  opinion  of  the  chief  baron,  said:  "If  an  infant  be  sued  for  a  breach 
of  contract,  his  infancy  is  a  good  defense  to  the  action,  but  there  are  cases  in 
which  circumstances  are  shown  amounting  to  a  trespass,  and  in  such  a  case 
infancy  would  be  no  defense."    The  reasoning  of  these  cases  seems  to  be  juat 
and  conclusive,  and  is,  we  think,  in  accordance  with  the  great  preponderance 
of  authority  in  this  country:  Tovmev,  Wiley ^  23  Vt.  355;  Homer  v.  Tkufing^ 
8  Pick.  492;  EaJton  v.  Hill,  50  N.  H.  235;    Vasse  v.  Sinkh,  6  Cranch,  22a, 
Campbell  v.  Stakes,  19  Am.  Dec.  561;    Whedock  v.  Wheelwright,  5  ^lass.  104; 
10  Am.  Jur.  106,  107;   Walker  v.  Davis,  1  Gray,  506. 

In  Homer  v.  Thmng,  3  Pick.  492,  the  defendant,  an  infant,  hired  a  horse 
to  go  to  Brookline,  and  went  to  Cambridge,  and  afterwards  to  Brookline. 
The  plaintiff  brought  trover  for  the  horse,  which  was  returned  much  injured. 
The  dcfeudant  contended  that  as  this  was  a  transaction  arising  originally  on 
contract,  in  which  his  infancy  would  have  been  a  good  defense,  the  plaintifiE 
could  not  recover  upon  the  same  facts  by  changing  the  form  of  bis  action  to 
tort.     But  the  trial  court  instructed  the  jury  that  for  the  purposes  of  that 
trial  the  action  would  lie  against  the  defendant  notwithstanding  his  infancy. 
The  jury  returned  a  verdict  for  the  plaintiff,  whlcli  the  supreme  court  ap- 
proved.    In  deciding  the  case,  Morton,  J.,  dellTering  the  opinion  of  the 
court,  said:  **  But  in  the  case  at  bar,  the  driving  of  the  horse  beyond  the 
place  to  which  the  defendant  had  permission  to  go,  was  a  conversion,  and 
trover  is  the  proper  remedy."    In  the  case  of  Towne  t.  Wiley,  23  Vt.  355,  the 
defendant,  an  infant,  hired  a  horse  to  go  to  a  certain  place  and  return  the 
same  day.     He  returned  by  a  circuitous  route  by  which  he  more  than  doubled 
the  distance,  stopped  at  a  house  on  the  way,  and  left  the  horse  all  night  ex- 
posed to  the  wind  and  cold.    The  horse  died  in  consequence  of  the  exposure 
and  over-driving,  and  the  defendant  was  held  liable  for  his  value.     Redfield, 
J.,  in  delivering  the  opinion  of  the  court,  in  an  able  and  well  considered 
judgment,  said:  "  Applying  these  general  principles  to  the  case  before  us,  it 
seems  to  us  that  the  distinction  taken  in  the  court  below  is  the  true  one.     So 
long  as  the  defendant  kept  within  the  terms  of  the  bailment,  hin  infancy  was 
a  protection  to  him,  whether  he  neglected  to  take  proper  care  of  the  horse, 
or  to  drive  him  moderately.     But  when  he  departs  from  the  object  of  tha 
bailment,  it  amounts  to  a  conversion  of  the  property,  and  he  is  liable  as  much 
as  if  he  had  taken  the  horse  in  the  first  instance  without  permission.    And 
this  is  no  hardship;  for  the  infant  as  well  knows  that  he  is  perpetrating  a 
positive  and  substantial  wrong,  when  he  hires  a  horse  for  one  purpose  and 
puts  him  to  another,  as  he  does  when  he  takes  another's  property  by  way  of 
trespass."    And  in  Vaase  v.  Smith,  6  Cranch,  231,  Chief  Justice  Marshall 
says:  *'But  this  court  is  of  opinion  that  infancy  is  no  complete  bar  to  an 
action  of  trover,  although  the  goods  converted  be  in  his  possession,  in  virtua 
of  a  previous  contract.     The  conversion  is  still  in  its  nature  a  tort;  it  is  not 
an  aitt  of  omission  but  of  commission,  and  is  within  that  class  of  offenses  for 
which  infancy  can  not  afford  protection."    In  Eaton  v.  Hill,  50  N.  H.  235; 
8.  C,  9  Am.  Rep.  189,  which  was  an  action  on  the  case,  the  declaration  al* 
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Idgdd  tliat  the  defendant  hired  a  hone  of  the  plaintifEB  to  ride  from  Man- 
chester to  Nashua,  and  that  be  so  carelessly  and  immoderately  drove  the 
horse  that  he  died.    The  defendant  answering,  hy  his  guardian,  alleged  that 
at  the  time  of  said  letting,  careless  and  immoderate  driying,  etc.,  he  was 
wider  the  age  of  twenty-one  years.    To  this  plea  the  plaintiffs  demnrred. 
The  plea  was  held  good,  not  however  on  the  ground  that  case  would  not  lie, 
but  on  the  ground  that  the  declaration  fiuled  to  allege  that  the  immoderate 
driving  was  such  a  positive  and  willful  act  as  would  make  the  infant  liable. 
Bellows,  C.  J.,  in  delivering  the  opinion  of  the  court,  said:  *' We  think, 
then,  that  the  doctrine  is  well  established,  that  an  infant  bailee  of  a  horse  is 
liable  for  any  positive  and  willful  tort  done  to  the  animal  distinct  from  a 
mere  breach  of  contract,  as  by  driving  to  a  place  other  than  the  one  for 
which  he  is  hired,  refusing  to  return  him  on  demand  after  the  time  has  ex- 
pired, willfully  beating  him  to  death,  and  the  like;  so,  if  he  willfully  and  in- 
tentionaUy  drive  him  at  such  an  immoderate  speed  as  to  seriously  endanger 
his  life,  knowing  that  it  will  do  so.     .    .    .    In  all  these  cases  it  may  be 
urged  that  the  law  implies  a  promise,  on  the  part  of  the  bailee,  to  drive  the 
horse  only  to  the  appointed  place,  to  return  him  at  the  end  of  the  journey, 
not  to  abuse  him  or  drive  him  immoderately,  and  that  a  failure  in  either  re- 
spect is  merely  a  breach  of  contract.    So  it  might  be  said  that  the  law  would 
raise  a  promise  not  to  kill  him;  and  yet/io  one  would  fail  to  see  that  to 
kill  him  willfully  would  be  a  positive. act  of  trespass,  for  which  an  infant 
should  be  liable  the  same  as  if  there  were  no  contract.     Between  acts  that  are 
to  be  regarded  as  mere  breaches  of  the  contract  of  bailment,  and  positive  and 
willful  torts,  a  line  must  be  drawn  somewhere;  and  although  it  must  often  be 
difficult  to  discriminate  between  them,  we  think  it  is  safe  to  hold  that  the 
acts  we  have  named,  and  others  of  alike  character,  are  positive  torts  for  which 
an  infant  is  liable,  and  not  mere  breaches  of  contract.    When  the  infant 
stipulates  for  prdinary  skill  and  care  in  the  use  of  the  thing  balled)  but  fails 
for  want  of  skill  and  experience,  and  not  from  any  wrongful  intent,  it  is  in 
accordance  with  the  policy  of  the  law  that  his  privilege,  based  upon  his  want 
of  capacity  to  make  and  fully  understand  such  contracts,  should  shield  him. 
A  failure  in  such  a  case,  from  mere  want  of  ordinary  care  or  skill,  might  well 
be  regarded  as  in  substance  a  breach  of  contract  for  which  the  infant  is  not 
liable,  even  though  in  ordinary  cases  an  action  ex  delicto  might  be  sustained. 
But  when,  on  the  other  hand,  the  infant  wholly  departs  from  his  character  of 
bailee,  and  by  some  positive  act  willfully  destroys  or  injures  the  thing  bailed, 
the  act  is  in  its  nature  essentially  a  tort,  the  same  as  if  there  had  been  no  bail- 
ment, even  if  assumpsit  might  be  maintained  in  the  case  of  an  adult,  or  a 
pfromise  to  return  the  thing  safely."    The  drift  of  modem  judicial  opinion  on 
this  subject  may  be  clearly  seen  from  the  decisions  above  referred  ta     The 
dootrine  established  by  them  seems  to  be  more  just  and  equitable,  and  more 
in  harmony  with  modem  thought,  than  that  of  the  old  English  cases  or  that 
of  the  Pennsylvania  cases  of  Penrose  v.  Curren,  3  Rawie,  351;  24  Am.  Dec. 
856,  and  Wilt  v.  Weish^  6  Watts,  9.    The  learned  editors  of  American  Lead- 
ing Oases,  voL  1,  pp.  262,  263,  seem  to  show  a  preference  for  the  latter  doc- 
trine; but  we  do  not  think  they  are  supported  either  by  the  best  reasons  or 
the  weight  of  modem  authority:  See  Bing.  on  Inf.  (Bennett's  ed.)  HI,  note 
(5);  Ewell's  Lead.  Gas.  on  Inf.  208;  Schoul.  Dom.  Bel.  565;  Cooley  on  Torts, 
109. 

Whers  iKFAirr  Rktusis  to  Pat  tor  Goods  purchased  by  him,  relying  on 
his  right  to  rescind  the  contract,  and  at  the  same  time  refuses  to  return  them 
to  the  seller,  it  is  held  by  some  that  the  latter  can  not  retake  them,  even 
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though  they  be  still  in  the  infant's  pomession.  His  privilege  is  said,  in  meb 
oaae,  to  be  bis  defense:  Meta  on  Con.  47.  The  learned  author  admits  that 
this  is  manifestly  inequitable,  and  that  the  reasoning  by  which  it  is  sustained  i» 
technical,  but  he  considers  that  the  principles  of  the  law  of  infancy,  as  well 
as  the  authorities,  lead  to  this  result.  The  only  cases  cited  in  support  of  thia 
▼iew  are  Orennger  t.  Leasee  of  Welchj  15  Ohio,  156;  Pitcher  t.  Lajfoock,  7 
Ind.  398;  and  Oilman  ▼.  Soper^  6  Gray,  279,  none  of  which  seems  to  us  to  be 
authorities  for  the  position  here  assumed.  Judge  Reeve,  in  his  work  on  the 
Domestic  Relations,  page  244,  strongly  combats  this  doctrine,  which  he  holds 
to  be  "wholly  destitute  of  principle,  and  not  supported  by  the  authorities.** 
And  in  1  Pars,  on  Con.  319,  that  learned  author  says  on  this  subject:  "But  it 
seems  unreasonable  and  unjust  to  say  that  the  in&nt  may  refuse  to  pay  for 
the  goods,  without  affecting  the  validity  of  the  sale  to  him.  It  should  seem 
enough  if  the  infant  has  the  power  of  rescinding  the  sale.  Thia  is  an  adequate 
protection;  and  if  the  goods  are  out  of  his  possession  when  the  sale  is  re- 
scinded, the  seller  may  be  wholly  without  remedy.  But  when  the  sale  ia  re- 
scinded, the  property  in  the  goods  should  revest  in  the  seller,  so  far,  at  least, 
that  if  he  finds  them  in  the  possession  of  the  infant,  he  may  peaceably  retake 
them  as  his  own.  And  if  he  demands  them,  the  refusal  of  the  infant  to  d<^ 
liver  them  would  seem  to  be  a  tort  wholly  independent  of  the  contract,  on 
which  trover  might  be  maintained."*  The  views  here  presented  seem  emi- 
nently just  and  are,  we  believe,  supported  by  the  greater  weight  of  authority: 
Badger  v.  Phrnney,  8  Am.  Deo.  105;  Strain  v.  WrigfU,  7  Ga.  568;  Jeffw^B 
AdnCr  v.  Hinggold,  6  Ala.  548;  Carpenter  v.  Carpenter,  45  Ind.  142;  QouldiMg 
V.  Davidson,  26  N.  Y.  608;  Walker  v.  Davis,  i  Gray,  506;  Chandler  v.  Sim- 
mons, 97  Mass.  514;  2  Kent's  Com.  241.  An  infant  is  held  liable  for  goods 
intrusted  to  his  care  and  unlawfully  converted  by  him:  Story  on  BaiL,  sec.  50; 
2  Kent's  Com.  241;  Baxter  v.  BuA,  29  Vt.  465.  He  is  liable  in  detinue  for 
goods  delivered  to  him  for  a  certain  purpose  which  has  not  been  performed: 
Mills  V.  Graham,  1  Bos.  k  Pul.  (K.  R.)  140.  See  also  Vasse  v.  SmUK  6 
Cranch,  226,  where  it  was  decided  that,  although  a  shipowner  could  not  sue 
his  supercargo  for  breach  of  instructions,  he  might  recover  in  trover  for  the 
goods  intrusted  to  him.  And  he  is  liable  in  assumpsit  for  money  had  and  re- 
ceived, for  money  tortiously  taken  by  him,  as  where  he  steals  or  embessles  it; 
Schoul.  Dom.  Rel.  566;  ElweU  v.  Martin,  3  Vt  217;  Bristow  v.  Eastman,  1 
Bap.  172;  Shaw  v.  Coffin,  58  Me.  254;  S.  C,  4  Am.  Rep.  290.  An  infant  who 
fraudulently  obtains  goods  on  credit,  with  an  intention  not  to  pay  for  them* 
is  liable  in  tort  to  the  party  injured:   WalUtce  v.  Mores,  5  HiU,  391. 

In  New  Hampshire  the  rule  seems  to  be,  that  if  false  repreeentationa  are 
made  by  an  infant  at  the  time  of  the  making  of  his  contract,  he  may  set  up 
infancy  as  a  defense;  but  if  the  tort  is  subeequent  to  the  contract*  and  not  a 
mere  breach  of  it,  but  a  distinct,  willful,  and  poeitive  wrong  of  itself,  then* 
though  it  may  be  connected  with  a  contract,  the  infant  ia  liable;  Preseoti  v. 
Korris,  32  N.  H.  103;  FUts  v.  HaU,  9  Id.  441.  But  the  distinction  drawn 
between  the  effect  of  false  representations  made  at  the  time  of  the  contract* 
and  those  made  subsequently  does  not  seem  to  be  accepted  by  the  ooorts  else- 
where. 

Intant's  Falsi  Rkpreskntationb  as  to  his  Aob. — ^Mr.  Benjamin*  in  his 
work  on  sales,  sec.  22,  says:  "  An  action  at  law  will  not  lie  against  an  infant 
tor  fraudulently  representing  himself  of  full  age,  and  thereby  inducing  the 
plaintiff  to  contract  with  him."  This  is  undoubtedly  the  rule  established  in 
the  English  courts:  Johnson  v.  Pye,  1  Lev.  169;  Price  v.  Hewett,  8  Exch.  146; 
Liverpool  Adelphi  Loan  Ass'n  v.  Fairhurst,  9  Id.  430;  BartUU  v.   WeUs,  I 
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B^t  &  Sm.  836.  There  is,  in  this  oountry,  a  decided  divenity  of  opinion  on 
this  qnestiozi.  The  following  cases  approve  the  English  mle  ststod  above: 
Geer  t.  Honey,  1  Koot,  179;  Gurlin  v.  PcUUm,  11  Sezg.  k  R.  309;  Homer  ▼• 
nwiiig,  3  Pick.  491.    See  also  Cooley  on  Torts,  110;  Schoul.  Dom.  Bel.  50^. 

But  in  FiUa  t.  HaU,  9  N.  H.  441,  it  was  decided  that  an  infant  was  answer- 
able for  a  fraadnlent  representation  that  he  was  of  age,  where,  by  means  of 
anch  representation,  he  induced  a  person  to  enter  into  a  contract  with  him, 
which  he  afterwards  avoided  on  the  ground  of  in&ncy.  And  in  EekMn  v. 
Frank,  1  Daly,  334,  it  was  decided  that  a'minor  who  obtains  property  upon 
representations  that  be  is  of  full  age,  is  liable  in  an  action  of  tort,  either  to 
recover  the  property  back  or  to  recover  damages  upon  the  ground  that  it  was 
wrongfully  obtained.  See  to  the  same  effect,  Sehunemann  v.  ParcuiUe,  46 
How.  Pr.  426;  Tyler  on  Inf.  182;  1  Pars.  Con.  317»  note;  1  Story  £q.,  sea 
385;  Bmg.  Inf.  113;  Cooley  on  Torts,  110,  note  3;  SchTnitketmer  v.  Eiseman^ 
7  Bosh,  298;  Kilgore  v.  Jordan,  17  Tex.  341. 

Aside  from  any  question  of  authority,  the  rule  given,  in  the  case  last  cited, 
by  Hemphill,  C.  J.,  as  the  mle  of  the  Spanish,  derived  from  the  dvil  law, 
that  if  a  minor  represents  himself  to  be  of  age,  and  from  his  person  he  ap- 
pears to  be  so,  he  will  be  bound  by  any  contract  made  with  him,  seems  to  bo 
most  eonsonant  with  reason  and  justice. 


Beaoh  v.  Paceabd. 

[10  YBBKOirT,  96.] 

AflSirowLXDQKXMT  OT  RECEIPT  OF  CONSIDERATION  IK  DsBD  may  be  varied  or 
contradicted  by  parol  proof  that  such  consideration  was  not,  in  fact,  paid. 

WrrNEsa»  When  Incx>]I7etent  bt  Reason  of  Interest.— Where  land  is  at- 
tached and  afterwards  conveyed  to  another  \}y  deed  of  warranty,  the 
grantee  in  such  deed  is  not  a  competent  witness  against  the  attaching 
creditor  in  the  suit  in  which  the  attachment  issued. 

Where  Bill  of  Exceptions  States  that  Certain  Facts  Appeared,  this 
court  must  take  it,  that  these  facts  were  undisputed  or  conceded  by  both 
parties. 

Assumpsit  to  recover  the  price  of  a  piece  of  land  conveyed  by 
the  plaintiff  to  the  defendant.  Plea,  the  general  issue.  On  the 
tiial  the  deed  was  offered  in  evidence.  It  was  a  warranty  deed, 
and  acknowledged  the  receipt  of  the  consideration.  The  plaintiff 
also  offered  parol  evidence  tending  to  prove  that  the  land  had 
not  been  fully  paid  for.  Defendant  objected  to  the  introduc- 
tion of  this  evidence,  but  the  court  received  it.  Defendant  then 
offered  one  N.  S.  Packard  as  a  witness,  to  prove  that  the  con- 
sideration had  been  paid.  Plaintiff  objected  to  the  witness  on 
the  ground  of  his  interest  in  the  event  of  the  suit.  And,  it  ap- 
pearing that  the  plaintiff's  writ  was  served  by  attaching  the  land, 
and  that  subsequent  to  the  service  of  the  attachment,  the  de- 
fendant conveyed  the  land  to  the  witness  by  deed  of  warranty, 
the  court  decided  that  the  witness  was  interested,  and  rejected 
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his  eTidenoe  The  defendant  then  offered  evidence  to  prove  that 
the  deed  in  question  did  not  convey  all  the  land  for  which 
the  defendant  had  agreed  to  pay  seventy-five  dollars,  and 
that  by  the  terms  of  the  orig^mal  contract  the  plaintiff 
was  to  maintain  all  the  division  fences.  Plaintiff  ob- 
jected to  this  evidence,  and  the  court  rejected  it  because 
it  had  previously  appeared  that  when  the  deed  was  offered 
by  the  plaintiff  to  the  defendant,  the  latter  objected  because 
it  did  not  conform  to  the  contract,  and  that  the  parties 
then  disagreed  as  to  what  the  contract  was,  and  the  plaintiff  put 
it  to  the  defendant  to  accept  or  reject  the  deed,  and  the  defend- 
ant thereupon  accepted  it.  The  court  charged  the  jury  that  the 
acknowledgment  in  the  deed  of  the  receipt  of  the  consideration 
money  wasprimafacie  evidence  of  its  payment,  and  imposed  upon 
the  plaintiff  the  burden  of  proof  to  show  that  it  had  not  been  paid, 
but  that  the  acknowledgment  was  not  conclusive.  The  jury 
found  for  the  plaintiff,  and  the  defendant  excepted  to  the  decis- 
ions and  charge  of  the  court. 

Maeck  and  SmaUey,  ^or  the  defendant. 

A,  O.  WhiUemore,  for  the  plaintiff. 

By  Court,  Collaher,  J.  Parol  evidence  can  not  be  admitted 
to  vary,  contradict,  add  to,  or  control  a  deed  or  written  contract. 
The  deed  of  bargain  {ind  sale,  between  these  parties,  had  for  ita 
object  the  conveyance  of  certain  land;  and  the  extent  of  the  land 
conveyed,  the  parties  thereto,  the  estate  conveyed  thereby,  and 
the  covenants  attending  it,  could  not  be  affected  by  parol  proof; 
and  even  that  part  which  relates  to  the  consideration,  or  the 
payment  thereof,  could  not  be  contradicted  or  varied,  by  parol, 
so  as  in  any  way  to  affect  the  purpose  of  the  deed,  that  is,  its 
opeiration  as  a  conveyance.  All  this  is  well-settled  law,  and  fully 
sustained  by  the  authorities  cited  by  the  defendant's  counsel. 
But  the  question  still  remains,  when  this  acknowledgment  ot 
payment,  imder  seal,  comes  collaterally  in  question,  not  for  any 
purpose  of  affecting  the  conveyance  of  the  lands,  or  raising  any 
trust  or  interest  therein,  does  any  such  rule  of  estoppel  apply? 
The  expressions  from  Sheppard's  Touchstone,  and  a  large  part  of 
the  authorities,  relied  on  by  the  defendant's  counsel,  are  all  in 
relation  to  the  inadmissibility  of  the  parol  proof,  as  to  the  con- 
sideration, to  affect  the  deed,  and  create  thereby  a  resulting  trust, 
or  convert  the  conveyance  into  a  covenant  to  stand  seised,  to  the 
use  of  the  grantor. 

It  has  long  been  holden  in  England,  and  in  this  countiy,  ^nd 
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even  in  thiB  state,  that  receipts  may  be  yaried  or  contradicted 
by  parol,  as  they  are  not  contracts.  If  it  may  be  so  done  as  to 
a  written  receipt,  we  do  not  see  why  the  same  may  not,  as  con- 
sistently, be  done  with  one  under  seal.  The  evidence  does  not 
▼ary,  control,  or  affect  the  contract  as  a  conyeyance,  and  it  was 
only  so  far  as  the  consideration  was  essential  to  give  effect  to  the 
deed,  as  an  absolute  conveyance,  in  fee,  that  what  is  said  on  that 
subject  is  any  part  of  the  deed.  For  all  that  purpose,  it  re- 
mains unaffected  when  the  evidence  is  offered,  only  to  prove 
that  the  consideration  money  has  not  actually  passed  to  the 
grantor,  merely  to  enable  him  to  recover  the  same. 

When  a  man  conveys  land,  he  generally  receives  his  pay,  in 
part  at  least,  in  promises  or  assurances.  He  executes  and  de- 
livers the  deed,  and  so  far  as  to  induce  him  to  make  the  convey- 
ance, he  has  *'  received  the  pay,  to  his  full  satisfaction;"  and  he 
must  abide  by  his  conveyance,  whether  he  ever  actually  realizes 
the  money  on  such  assurances  or  not.  But  when  he  attempts 
to  enforce  such  promises,  whether  they  be  by  writing,  such  as 
Botes  of  hand,  or  by  parol,  as  in  the  present  case,  to  hold 
that  the  acknowledgment  of  payment  in  his  deed,  is  conclusive 
against  him,  and  settles,  not  only  that  he  was  satisfied  to  make 
the  conveyance,  but  that  he  received  his  pay;  and  if,  in  prom- 
ises or  contracts,  that  they  too  must  have  been  paid,  is  giving  to 
this  acknowledgment  an  artificial  effect,  far  beyond  its  design. 
This  parol  evidence  was,  therefore,  correctly  admitted.  This 
view  of  the  case  is  fully  sustained  by  the  cases  of  BvJUard  v. 
Briggs,  7  Pick.  537  [19  Am.  Dec.  292];  WiUcinson  v.  ScoU,  17 
Mass.  249;  ShephardY.  Little,  14  Johns.  210,  which  we  think 
not  overbalanced  by  the  case  of  Steel  v.  Adams,  1  Greenl.  1. 

In  relation  to  the  rejection  of  Packard,  as  a  witness,  that  point 
is  fully  sustained  by  the  case  of  Lapham  v.  Curtis,  5  Yt.  381  [26 
Am.  Dec.  310]. 

The  receipt  in  the  deed,  like  any  other  receipt,  changes  the 
burden  of  proof,  and  requires  the  grantor,  not  only  to  prove 
the  sale  of  the  land,  but  to  prove  the  same  was  still  unpaid  for; 
and  so  the  judge  correctly  charged  the  jury  in  this  case.  It  is 
eomplained,  that  he  did  not  give  the  jury  more  particular  in- 
structions as  to  the  weight  of  the  evidence,  and  how  explicit  or 
express  it  should  be.  That  is  mere  matter  of  judicial  discretion, 
the  neglect  or  performance  of  which  can  not  be  assigned  for 
error. 

The  only  question  which  remains,  relates  to  the  rejection  of 
the  testimony  offered  by  the  defendant.    It  is  not  questioned 
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that  this  testimony  was  rightly  rejected,  provided  the  facts 
settled  on  which  the  rejection  was  made;  bat  it  is  insisted  that 
the  court  was  not  competent  to  settle  these  facts.  If  those 
facts,  or  the  eyidence  to  support  them,  were  disputed,  the  evi- 
dence of  the  defendant  should  have  been  admitted,  and  the 
whole  then  put,  under  proper  instructions,  to  the  jury.  If  the 
court  refused  so  to  do,  but  rejected  the  defendant's  testimony^ 
the  bill  of  exceptions  should  state,  not  that  these  preliminary 
facts  appeared,  but  merely  that  there  was  testimony  tending  to 
prove  them.  In  this  case,  the  record  states,  that  such  facts  ap- 
peared. Now,  we  must  take  this  as  here  stated,  that  is,  that  of 
these  facts  there  was  no  dispute,  or  that  it  was  so  conceded.  If 
so,  then  the  course  taken  by  the  court  was  unexceptionable. 
Judgment  affirmed. 

Recital  i2{  Deed  of  Payment  of  Ck>NSiDERATioN  in  Deed  ia  only  prima 
facU  evidence  of  payment.  And  may  be  varied  by  parol  proof:  LaaseU  v.  Xa- 
teU,  12  Vt.  450;  Ayrt8  v.  MeO<mnel,  15  lU.  232;  WhUe  v.  Miller,  22  Vt  384| 
Hanoood  v.  IlarwoocTs  e^cUe,  Id.  510;  ffolbrook  v.  Holbrooke  90  Id.  435| 
IJarriaon  v.  Caalner,  11  Ohio  St.  346;  MorraUv,  WcUeraon,  7  Kan.  206;  Fcmi- 
ifim  V.  Taylor,  18  Ark.  78;  HarweU  v.  FiUB,  20  Ga.  725;  all  citing  the  prinot- 
pal  caae.  See  alao  McCrea  v.  Purmort^  30  Am.  Dep.  103,  and  note  116^ 
where  this  rabject  is  fully  discasBed 
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Bank. 

[10  VXBMOKT,  141.] 

Banke  who  Receives  Forged  Check  in  PATHBiVT  and  keeps  it  for  \m% 
months  without  gi\ing  to  the  bona  fide  holder  from  whom  he  reoeivsd  it 
notice  that  it  was  forged,  most  bear  the  loss. 

Assumpsit  for  money  had  and  received,  and  for  money  lent. 
Plea,  non  assumpsit.  On  the  trial  the  plaintiffs  gave  in  evidence 
a  check  dated  February  18, 1836,  drawn  on  them,  and  in  favor 
of  James  Wilson,  or  bearer,  for  seven  hundred  dollars,  purport- 
ing to  have  been  signed  by  N.  W.  Kingman,  and  indorsed: 
'  *  Pay  to  T.  Hockley,  cash'r,  or  order.  James  Wilson."  * '  Credit 
Farmers'  and  Mechanics'  Bank.  T.  Hockley,  cash'r."  It 
appeared  from  the  testimony  of  the  teller  of  the  bank  of  St. 
Albans,  that  this  check  was  received  at  the  bank  on  the  twenty- 
third  or  twenty-fourth  of  February,  1836,  in  a  letter  from  the 
cashier  of  the  defendant;  that  an  open  account  then  existed 
between  the  two  banks  named,  and  that  the  amount  of  the  check 
was,  on  its  receipt,  credited  to  the  defendants  on  the  phuntiffa 
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books;  that  at  the  same  time  the  amount  of  the  oheok  mm 
charged  to  Kingman,  who  was  then  president  of  the  bank  of  St. 
Albans;  that  on  the  twenty-eighth  day  of  April,  1836,  the  cashier 
examined  the  accounts  of  their  customers,  and  then,  for  the  first 
time,  this  check  was  presented  to  Kingman  as  a  voucher  for  the 
balance  appearing  against  him,  when  he  denied  having  ever 
given  it,  and  refused  to  allow  it.  The  letter  from  Hockley  to 
the  cashier  of  the  plaintiff,  dated  February  22, 183G,  containing 
the  check,  was  also  read  in  evidence.  0.  F.  Warner  testified  that 
he  was  teller  of  the  defendant  bank  at  the  time  of  the  purchase 
of  the  check  in  question;  that  the  check  was  presented  to  Hock- 
ley, the  cashier,  by  a  man  calling  himself  James  Wilson;  that 
after  Hockley  purchased  the  check  and  before  he  sent  it  to  the 
pli^ininff  bank,  he  remarked  to  witness  that  he  thought  it  im- 
proper to  purchase  checks  of  an  entire  stranger;  that  it  was  the 
first  time  he  had  done  so,  and  he  hox>ed  it  would  be  the  last. 
The  same  witness  also  testified  that  on  the  twenty-ninth  of 
April,  1836,  the  cashier  of  the  plaintiff  presented  the  check  at 
the  defendant  bank,  and  gave  notice  of  the  forgery,  and  in- 
formed them  that  he  considered  the  credit  in  the  plaintiff's 
books,  as  well  as  the  charge  in  the  defendant's  books,  founded 
on  the  check,  void,  and  demanded  payment  of  the  amoimt  of  the 
check.  The  court  charged  the  jury  that  their  verdict  should 
depend  on  the  question  whether  or  not  at  the  time  of  receiving 
and  paying  for  the  check  Hockley  knew  or  8uq>ected  that  it  was 
not  genuine;  and  if  they  found  that  he  had  such  knowledge  or 
suspicion  at  that  time,  the  plaintiffs  were  entitled  to  recover; 
bat  that  a  mere  suspicion,  afterwards  entertained,  but  not  sug- 
gested by  any  new  facts,  would  not  affect  the  rights  of  the 
defendants,  arising  out  of  the  subsequent  acceptance  and  pay- 
ment of  the  check  by  the  plaintifiis;  that  Hockley,  provided  he 
purchased  the  check  in  good  faith,  was  not  bound  to  communi- 
cate to  the  plaintifffl  either  the  circumstances  under  which  he 
received  it,  or  his  after-conceived  suspicions  of  it.  The  jury 
returned  a  verdict  for  the  defendants,  and  the  plaintiffs  excepted. 

Smith  and  Aldia,  for  the  plaintiffs. 

Smattey  and  AdamSy  for  the  defendants. 

By  Court,  Psslps,  J.  I  am,  for  myself,  fully  satisfied,  from 
the  cases  of  Sree  v.  Holbe(^,  Doug.  654,  and  Price  v.  Neale, 
Burr.  1864,  that  Lord  Mansfield  entertained  the  opinion  thai 
there  was  no  remedy  against  s.  person  who  should  innocently 
put  off  a  forged  securiiy,  but  Miat,  to  enable  the  receiver  to 
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maintain  an  action  in  suoh  caso,  something  like  fraud  or  mala 
fdes  must  appear,  or  at  least  some  culpable  negligence  on  the 
part  of  the  person  putting  off  the  security.  He  seems  to  have 
held,  that  if  both  parties  are  equally  innocent,  there  is  no  ground 
in  equity  for  transferring  the  loss  from  one  to  the  other.  It 
must,  however,  be  admitted,  at  this  day,  that  such  is  not  the 
law;  but  on  the  contrary,  it  seems  now  well  settled  that  a  per- 
son giving  a  security  in  payment,  or  procuring  it  to  be  dis- 
counted, vouches  fpr  its  genuineness.  This  rule,  however,  has 
never,  to  our  knowledge,  been  extended  to  the  case  where  the 
party,  when  receiving  or  discounting  the  paper,  is  presumed 
from  his  relation  to  it,  to  have  the  means  of  correct  knowledge 
as  to  its  genuineness,  or  where  it  has  been  kept  for  an  unreason- 
able  time,  without  notice  to  the  other  party  of  its  spurious  char- 
acter. The  acceptor  of  a  bill  is  holden  to  pay  it,  although  the 
name  of  the  drawer  may  be  forged;  and  it  is  for  this  reason  that, 
in  an  action  against  him,  the  handwriting  of  the  drawer  need  not 
be  proved. 

The  case  of  Price  v.  Neale  is  now  understood  to  have  proceeded 
upon  the  ground  that  the  drawee  is  bound  to  know  the  hand- 
writing of  his  correspondent,  and,  thus  understood,  its  authority 
has  never  been  questioned.  It  has  often  been  commented  upon, 
both  in  the  English  courts  and  those  of  this  country,  and, 
although  its  applicability  to  a  transfer  of  a  foi^fed  security 
between  persons  not  parties  to  it  has  been  questioned,  yet  its 
authority,  as  applied  to  the  case  of  such  a  bill,  accepted  or  paid 
by  the  drawee,  has  been  uniformly  and  fully  sustained.  That 
the  rule  there  adopted  extends  as  well  to  the  case  of  a  bill  paid 
upon  presentment  as  to  one  accepted  and  afterwards  circulated, 
appears,  not  only  from  the  case  itself,  but  from  subsequent 
decisions,  in  which  the  case  itself  has  been  approved,  and  its 
principle  adopted. 

There  is  good  reason  for  the  distinction,  upon  which  the 
authority  of  that  case  rests,  to  be  found  in  the  intrinsic  char- 
acter of  the  transaction  itself.  The  presentment  of  a  bill  to  the 
drawee  is  a  direct  appeal  to  him  to  sanction  or  repudiate  it.  It 
is  an  inquiry  as  to  its  geniiineness,  addressed  to  the  party  who, 
of  all  men,  is  supposed  best  able  to  answer  it,  and  whose  decis- 
ion is  most  satisfactory.  He  is,  moreover,  the  person  to  whom 
the  bill  itself  points,  as  the  legitimate  source  of  information  to 
others,  and  if  he  were  permitted  to  dishonor  a  bill,  after  having 
once  honored  it,  the  very  foundation  of  confidence  in  commer- 
cial paper  would  be  shaken.    There  is  a  wide  difference  between 
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Bach  a  tnmsaction  and  the  passing  of  paper  as  a  representaidye 
of  money,  between  persons  equally  strangers  to  it,  in  the  ordi- 
nazy  course  of  business.  In  the  latter  case,  the  receiyer  relies, 
in  a  measure,  upon  the  paper,  while  in  the  former  the  case  is 
zeyersed,  and  the  holder  relies,  and  has  a  right  to  rely,  upon  the 
decision  of  him  to  whom  the  bill  is  addressed,  and  who  alone  is 
to  determine  whether  it  shall  be  honored  or  not.  The  same  rule 
holds  as  to  bank  checks,  or  bank  notes,  and  for  precisely  the 
same  reasons.  On  this  point  I  deem  it  tuinecessary  to  cite 
authority.  The  cases  are  collected  and  reyiewed  by  Mr.  Justice 
Stoiy,  in  the  case  of  the  Bank  of  the  United  States  y.  Bank  of 
Georgia^  10  Wheat.  333,  to  which  I  may  refer  as  abundantly  sat- 
isfactory. 

What  then  is  this  case  ?  A  check  upon  the  bank  of  St.  Albans, 
purporting  to  be  drawn  by  Mr.  Kingman,  is  presented  at  that 
bank,  which  is  accepted  and  x>aid.  They  now  seek  to  recoyer 
back  the  money  thus  paid,  by  an  action  for  money  had  and  re- 
oeiyed,  against  the  defendants,  who  were  the  holders  of  the 
check,  upon  the  ground  that  the  check  is  a  forgery.  If  the 
authority  of  Price  y.  Neale  is  sustained,  there  is  no  longer  any 
question  in  the  case.  I  haye  said  that  the  check  was  accepted 
and  paid.  It  was  transmitted  by  the  defendants  to  the  plaintiffs, 
with  a  direction  to  credit  the  amount  to  the  defendants  in 
account.  This  was  done,  the  check  retained  by  the  plaintifls, 
and  no  notice  giyen  of  the  forgery,  until  more  than  two  months 
had  elapsed,  although  the  two  banks  are  situated  within  thirty 
miles  of  each  other.  Upon  the  authority  of  the  case  in  Wheaton, 
we  may  well  treat  this  as  a  payment.  Indeed  the  plaintiffs  haye 
Bo  treated  it,  by  bringing  this  action;  and,  unless  we  assume 
that  the  check  was  paid,  this  action  can  not  be  sustained.  The 
payment,  of  course,  inyolyes  an  acceptance. 

But  if  it  be  not  a  payment,  strictly  speaking,  yet,  the  deten- 
tion of  the  bill  for  so  long  a  time,  together  with  the  credit  giyen 
in  account,  are  tantamount  to  an  acceptance.  At  all  eyents,  the 
plaintiffs  made  the  bill  their  own  by  this  proceeding.  If  they 
chose  to  repudiate  the  check,  they  should  haye  done  so  imme- 
diately. It  was  too  late  after  the  lapse  of  two  months,  to  turn 
the  plaintiffs  round  to  their  remedy  against  their  indorser.  If 
we  suppose  the  indorser  to  be  innocent,  he  certainly  was  entitled 
to  immedi(^te  notice  of  the  dishonor,  and  the  defendants'  remedy 
against  him  is  lost.  If  we  assume  that  he  was  priyy  to  the  forg- 
ery, and  for  that  reason  not  entitled  to  notice,  yet,  it  is  impossi- 
ble to  judge  of  the  yarious  contingencies,  which,  at  that  lata 
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houi',  might  haye  rendered  a  remedy  against  him  unavailing;  and 
unless  we  can  pronounce  judidallj  that  the  defendants  could,  at 
a  future  day,  command  the  same  facilities  for  redress,  which  ex- 
isted when  the  check  was  first  presented,  we  must  pronounce 
that  this  unreasonable  delay  destroys  the  equity  of  the  plaintiffs' 
claim.  It  is  certainly  true»  that,  in  order  to  protect  the  defend- 
ants in  this  yiew  of  the  case,  it  should  appear  that  they  reoeiyed 
the  bill  in  the  ordinary  course  of  business,  and  in  good  faith. 
The  former  of  these  requisites  is  inferred  as  a  matter  of  law,  from 
the  statement  of  the  case,  and  the  latter  is  found  by  the  jury. 

An  exception,  howeyer,  is  taken  to  the  charge  of  the  coort 
below,  and  it  is  insisted  that  Hockley  should  haye  communicated 
to  the  plaintifb  his  after  suspicions  of  the  spurious  character  of 
the  paper.  Whether  such  was  his  duty,  and  whether  the  jury 
should  haye  been  so  instructed,  depends  much  upon  the  inquiry, 
whether  there  were  anything  to  communicate.  It  does  not 
appear  that  any  facts,  affording  rational  grounds  of  suspicion, 
came  to  his  knowledge,  after  the  purchase  of  the  check.  What 
is  termed  his  suspicion,  turns  out,  on  inspection  of  the  case,  to 
be  no  more  than  his  sense  of  the  risk  incurred  in  making  the 
purchase  of  a  stranger,  which  he  yery  properly  communicated  to 
his  clerk.  But  of  what  seryioe  would  a  knowledge  of  this  have 
been  to  the  plaintiffs.  Had  facts  come  to  his  knowledge,  which 
would  haye  benefited  the  plaintiffs,  there  would  be  ground  for 
the  argument  that  he  was  bound  in  good  faith  to  communicate 
them.  Whether,  in  such  case,  the  omission  would  haye  sub- 
jected the  defendants  to  this  action,  is  a  question  which  we  are 
not  called  upon  to  decide. 

But  the  case  discloses  nothing  which  could  furnish  to  his 
mind  any  substantial  ground  of  suspicion,  and  nothing  which 
it  would  haye  been  important  to  the  plaintifb  to  know.  There 
was  nothing,  therefore,  which  called  for  a  charge  on  this  point, 
and  the  question,  how  far  the  defendants,  or  their  agents,  were 
bound  to  communicate  such  facts  as  came  to  their  knowledge, 
after  the  purchase,  is  one  not  inyolyed  in  the  suit,  and  which 
will  be  seasonably  decided,  when  a  case  arises  which  requires  it. 

Hie  judgment  of  the  county  court  is  a£Srmed. 

Cited  in  CfUman  v.  Peck^  11  Vt.  619,  to  the  point  that  a  perwni  who  Is 
guilty  of  negligenoe  in  accepting  a  forged  paper,  where  he  had  ■aperior  mems 
at  hand  to  determine  its  genuineness,  must  bear  the  loss;  in  ThraU  ▼.  KeweU, 
19  Id.  206,  in  National  Bank  qfN.  A,  v.  Bangs,  106  Mass.  Ui,  and  in  National 
P.  Bank  V.  Fourth  Nat.  Bank,  7  Abb.  Pr.  (N.  S.)  152,  to  the  point  that  where 
a  party  receiving  or  discounting  commercial  paper  is  presumed  from  his  rela- 
tion to  it  to  have  the  means  of  correct  knowledge  of  its  genuineness,  he  dons 
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not  como  vxider  the  operatioii  of  the  genend  rale  that  a  penon  giying  aa 
InatmrneDt  in  payment,  or  procuring  it  to  be  diflcoanted,  vouches  for  its  gen- 
uineness; and  in  Ooodrieh  v.  Traqf^  43  Vt.  319,  to  the  point  that  a  party  giv* 
Ing  a  security  voaches  for  its  gennineness.  The  principal  case  is  also  oited« 
and  the  decision  therein  approved,  in  EUis  v.  Ohio  L.  Ina,  and  T.  Co.,  4  Ohio 
St.  656.  In  Pope  v.  Nanee^  12  Am.  Dec.  51,  it  was  decided  that  where  the 
note  of  a  third  person,  received  by  the  creditor  in  payment  of  his  claim, 
provts  to  be  iovged,  he  can  not  maintain  an  action  on  the  original  consider- 
atiOD,  mless,  as  soon  as  the  forgery  is  discovered,  he  offers  to  return  the  note^ 
«r  unless  he  has  ezhansted  his  remedies  upon  it  with  due  diligence. 


Beabdsley  v.  E^mGHT. 

[10  YSSKOMT,  18S.] 

Whku  CkHrKVAiiTS  DiviDB  Land  by  Givino  Qititolaim  Dxbds  to  each  other 
of  a  portion  thereof,  if  the  title  to  the  part  conveyed  to  either  after- 
wards fsils,  he  most,  in  the  absence  of  any  fraud  on  the  part  of  the  other, 
bear  the  loss  himself. 

ObUBT  07  Chavokbt  Cobbbcis  Misxaxe  in  DswMarmt  Contktancb,  whether 
it  be  in  regard  to  a  common  law  or  to  a  statutory  requisite,  where  the 
mIstaKe  Is  undeniably  proved.  Where  it  ii  clearly  shown  that  by  reason 
of  the  ndstake  the  parties  did  not  e£fect  what  they  intended,  the  court 
wiU  perfect  their  intention. 

IKbkd  Void  in  Law,  Owing  to  Omibsion  ov  Seal,  will  be  established  in 
equity,  where  it  is  evident  that  the  grsntor  intended  to  make  a  valid 
coQTeyaiice. 

Fabxt  Compellbd  to  Bisobt  to  Goubt  of  Equitt  to  Make  out  a  Case, 
may  properly  join  all  the  parties  nominally  or  really  interested  in  the 
transaction,  and  the  court  will,  under  such  circumstances,  retain  the 
suit  until  all  matters  are  finally  disposed  of. 

AimZNISTBATOB  IS  NOT  LlABLB  AS  SUCH  AFTEB  FiNAL  DiSTBIBUTIOM  of  his 

intestate's  estate,  and  payment  of  all  the  existing  debts;  nor  is  the  re- 
version of  the  widow's  dower,  in  such  case,  to  be  regarded  as  assets  in 
his  Kftn^^. 

Bnji  in  chanceiy,  in  which  the  orator  alleged  thai  is  1807  he 
zeoeiyed  from  John  Knight  and  Elijah  Hyde  a  deed  of  an  undi 
Tided  half  of  a  tract  of  land  called  the  Gordon  farm,  and  ei^ 
tered  into  possession  of  the  same  under  the  deed;  that  in  180b 
Knight  and  Hyde  by  warranty  deed  conyeyed  an  undiyided  half 
of  the  same  farm  to  Ebenezer  Hatch,  who  entered  into  posses- 
sion of  his  half;  that  Hatch  and  orator  continued  to  occupy  the 
farm  as  tenants  in  common  until  1812,  when  they  executed  each 
to  the  other  quitclaim  deeds,  the  one  deeding  the  north  and  the 
other  the  south  part;  but  that  both  of  said  deeds  were  without 
seals;  that  Hatch,  during  his  life-time,  held  possession  of  his 
part  under  orator's  deed,  and,  since  his  death,  his  representatiye 
continued  to  hold  it;  that  orator  entered  into  possession,  in 
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Beveralty,  of  his  part,  and  contanned  in  possession  nntil  ejected 
at  the  suit  of  Beaben  Clapp,  administrator  of  Alexander  Gordon, 
who  recoyered  by  virtue  of  a  better  title  than  that  derived  to 
Hatch  from  Enight  and  Hjde;  that  orator  afterwards  sued 
Enight — Hyde  being  dead — ^upon  the  covenants  in  Enight  and 
Hyde's  deed  to  Hatch,  but  failed  because  the  deed  from  Hatch 
to  him  wanted  a  seal;  that  the  division  between  orator  and  Hatch 
was  equiJ,  each  supposing  his  title  to  be  good,  and  that  the 
seals  were  omitted  by  mistake;  that  Hyde  died  in  1820,  and  that 
defendant,  Jonathan  Hyde,  was  appointed  his  administiutor;  that 
Hatch  died  in  1830,  leaving  defendants,  A.  £.  Hatch  and  Fuller, 
his  executors;  that  all  of  said  parties  were  duly  notified  of  the 
suit  by  Clapp  and  cited  to  defend  orator's  title,  which  they  re- 
fused to  do.  All  the  defendants  answered,  but  the  statements 
contained  in  their  answers  are  not  necessaiy  to  an  understanding 
of  the  opinion. 

SmaUey  and  Adams,  for  the  orator. 

A,  O.  WhiUeTTU/re,  S.  S,  Brown,  and  Hector  Adams^tor  the 
defendants. 

By  Court,  Exdfield,  Chancellor.  In  this  case,  the  claim^ 
directly  against  the  estate  of  Hatch,  is  founded  on  the  reserved 
right  of  each  to  avoid  the  partition  on  the  failure  of  title  to  any 
portion  of  the  estate  divided.  We  see  no  sufficient  reason  to 
adopt  the  orator's  view  of  this  part  of  the  case.  In  the  old  law 
of  exchange,  something  similar  to  the  right  here  claimed  did 
exist.  But  that  species  of  conveyance,  resulting  from  the  feudal 
tenures,  never  existed  in  this  state,  and  never  applied  to  a  caso 
like  the  present.  And  it  is  believed,  that  the  division  of  estates, 
held  in  common,  or  in  coparcenary,  or  joint  tenancy,  in  this 
state,  has  not  usually  been  by  deed  of  partition.  The  most 
usual  method  of  division  has  been  that  adopted  in  the  present 
case,  viz.,  by  deeds  from  each  to  the  other  of  his  portion.  A 
tenancy  in  common  may  exist  of  unequal  interests,  and  is  alwaya 
of  different  titles.  Before  the  division,  one  tenant  has  no  inter- 
est in  the  title  of  the  other.  It  is  supposed,  the  title  of  both  ia 
perfect.  If  the  title  of  either  is  defective,  he  is  not  entitled  to 
claim  partition,  and  if  he  sue  for  it,  either  under  the  statute 
or  in  chancery,  he  will  not  be  entitled  to  it,  until  his  title  is  fully 
established.  But  if  the  co-tenant  is  willing  to  waive  all  dispute 
of  title,  and  recognize  him  as  co-tenant,  and  proceed  to  a  divis- 
ion, which  is  effected  by  each  conveying  a  portion  of  the  land  to 
the  other,  we  know  of  no  reason  why  this  should  be  treated  dif^ 
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f erentl J  from  other  cases  of  eonyeyanoes  between  parties  differ* 
enUj  situated. 

If  that  role  be  applied  to  the  present  case,  there  is  no  rea- 
son why  the  orator  should  have  any  claim  upon  Hatch's  estate, 
unless  Hatch  knew  of  the  defect  of  title  at  the  time  of  the  di« 
Tision,  and  permitted  the  orator  to  accept  of  it,  under  the  im- 
pression that  the  title  was  perfect.  This  might  amount  to  a 
fraud,  under  the  circumstances.  The  rule  of  law  in  relation  to 
the  liability  of  the  grantor,  in  case  of  the  failure  of  title, 
where  the  conveyance  is  by  quitclaim  deed,  is  too  familiar  to  the 
profession  to  require  comment.  The  grantor  is,  in  no  case, 
liable,  unless  he  has  been  guilty  of  fraud,  in  representing  the 
title  different  from  what  it  was,  and  from  what  he  believed  it  to  be. 
The  evidence  in  the  present  case  falls  very  tax  short  of  showing  that 
Hatch  had  any  knowledge  of  the  defect  of  title  now  complained 
of,  at  the  time  of  the  division.  It  is  almost  certain,  that  neither 
parfy  had  any  expectation  of  such  defect.  Hence  no  such  lia- 
ability  attaches  against  the  estate  of  Hatch,  as  will  warrant  this 
court  either  in  setting  aside  the  division,  or  ordering  contribu- 
tion out  of  that  estate.  For  although  the  manner  of  conveying 
was  so  defective  that  it  could  not  operate  at  law,  yet  a  court  of 
equity  considers  that  as  done  which  was  agreed  to  be  done. 
And  after  this  lapse  of  time,  and  possession  following  the  con-- 
tract,  the  title  would  have  become  perfected. 

We  are  next  to  inquire  how  far  the  other  defendants  are  liable 
in  this  suit.  It  has  been  decided  that  the  estate  of  Knight  or 
Hyde,  either  or  both,  are  not  liable  at  law,  on  account  of  the 
defective  manner  of  the  conveyance:  Beardaley  v.  Knight,  4  Yt. 
471.  But  in  accordance  with  the  rule  now  just  alluded  to,  we 
are  asked  to  perfect  that  conveyance.  And  a  court  of  equity  will 
always  correct  mistakes.  This  subject  indeed  forms  one  appro- 
priate branch  of  its  jurisdiction.  We  are  often  called  upon  to 
exercise  this  power,  in  relation  to  defective  conveyances  of  land, 
and  in  no  case  have  the  court  refused  to  interfere,  where  the  mis- 
take was  undeniably  proved.  But  imless  it  be  so  proved,  the 
court  will  never  interfere.  In  relation  to  the  subject  of  convey- 
ances, it  makes  no  difference  whether  the  mistake  is  in  regard  to 
a  statutory  or  common  law  requisite;  or  whether,  indeed,  the 
parties  failed  of  executing  such  an  instrument  as  they  intended 
or  mistook  in  reference  to  the  operation  of  the  instrument.  If 
it  be  clearly  shown  that  the  parties  did  not  effect  what  they  in- 
tended to  do,  a  court  of  chancery  will  perfect  the  intention.  In 
the  present  case,  it  is  conceded  on  all  hands,  that  the  parties 
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intended  to  oonyej,  each  to  the  other,  bj  the  common  deed  of 
quitclaim.  This  would  have  been  sufficient  to  haye  passed  the 
covenants  of  Knight  and  Hyde  to  the  orator,  and  also  the  cot- 
enants  of  "Berry  to  them,  t.  e.,  those  coyenants  which  pass  with 
the  land.  And  the  orator  will  no  doubt  be  entitled  to  all  indem- 
nity for  his  loss  of  land,  which  he  can  obtain  from  those  cove- 
nants. As  the  orator  has  been  compelled  to  resort  to  this  court 
to  establish  the  conveyance  from  Hatch,  in  order  that  he  could 
reach  Knight  and  Hyde,  it  was  proper  that  he  should  join  all 
parties,  nominally  or  really  interested  in  the  transaction.  And 
as  the  orator  was  compelled  to  resort  to  this  court  for  one  pur- 
pose in  order  to  make  out  a  case,  the  suit  will  be  retained  here 
until  finally  disposed  of. 

It  is  attempted  to  be  shown  that  the  orator  has  in  his  handa 
funds  belonging  to  the  estate  of  Berry,  who  is  ultimately  liablo 
for  this  failure  of  title,  and  it  is  insisted  that  he  should  be  com- 
pelled to  resort  to  that  fund.  If  this  were  the  case,  or  if  there 
were  any  good  reason  to  believe  such  would  prove  to  be  the 
iact,  the  court,  no  doubt,  to  prevent  circuity  of  action  and  pro- 
ixacted  litigation,  would  order  those  interested  in  that  estate  to 
be  cited  in,  and  the  parties  to  interplead  and  finally  quiet  the 
matter.  But  the  court  find  no  satisfactory  evidence  that  the 
't)rator  has  such  funds  of  Berry  in  his  custody  or  power. 

The  orator  then  would  seem  to  have  made  out  a  good  claim 
.against  th§  'estate  of  Knight,  and  also  against  the  estate  of 
^yde,  either  in  the  hands  of  the  administrator,  or  of  the  heirs, 
>  as  the  case  may  be.  The  administrator  of  Hyde  insists  upon  his 
^lea  of  plene  administravU,  It  is  admitted  the  administrator  of 
Hyde  was  one  of  the  heirs.  The  estate  was  represented  insol- 
vent, commissioners  appointed,  the  debts  all  paid,  and  all  the 
restate,  both  real  and  personal,  distributed,  except  the  reversion 
of  the  widow's  dower.  The  real  estate  was  by  the  probate  coiurt 
assigned  to  the  defendant,  he  paying  the  other  heirs  their  shares, 
80  that  the  defendant,  Hyde,  held  most  of  the  real  estate  as  pur- 
chaser, and  not  as  heir.  The  personal  property  being  sufficient 
to  meet  all  the  debts,  the  administrator,  as  such,  had  never  any 
lien  upon  the  real  estate.  Nor  could  the  reversion  of  the  wid- 
ow's dower  be  in  any  sense  considered  as  assets  in  his  hands, 
after  the  distribution  of  all  the  other  estate  and  the  payment  of 
«11  debts  then  in  existence.  Hence  the  administrator  of  Hyde 
is  not,  in  that  capacity,  liable.  The  orator  must  then  elect  to 
bring  in  the  heirs  of  Hyde,  or  to  take  such  decree  as  the  court 
will  give  him  against  the  other  defendants. 
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On  motion  of  fhe  oxator,  the  case  was  contumed,  with  leave  to 
the  orator  to  file  his  sapplemental  bill,  and  join  the  other  heirs  of 
Hyde,  who  will  of  oourse,  when  joined,  have  a  right  to  contest 
ihe  case  on  its  original  merits. 

Whibb  Pabtt  is  Obliobd  to  Rbsobt  to  Goubt  or  Equitt  iob  onb  Pub* 
V08B,  his  cue  wiU  be  retaiiied  until  the  whole  matter  is  disposed  of:  Haatingm 
▼.  Perry^  20  Vt.  278,  citing  the  principal  case.  See  also  Johnson  y.  Cooper^ 
2iAm.  Deo.  502;  Candler  y,  PettU,  19  Id.  299,  note  402;  MiddUUnm  Bank  r^ 
Jhm,  8  Id.  164;  King  v.  Baldwin,  Id.  415;  CMehettery,  Vau,  4  Id.  531. 

GouBTS  OP  Equitt  iiavb  Poweb  to  Ck>BBBCT  MiBTAKBS  in  written  instra- 
BMnis,  and  to  make  them  conform  to  the  intention  of  the  parties  to  thems 
Latrade  v.  Basrth,  19CaL  673;  Kermard  v.  George^  44  N.  H.  446,  both  dting 
the  principal  case.  See  also  on  this  subject:  Ifdah  t.  Uaher,  29  Am.  Deo. 
63^  note  66;  Chamberlain  v,  Thompton,  26  Id.  390,  and  note  396,  where  the 
eMss  in  this  series  are  collected. 

In  VenabU  ▼.  JBetnccAamp,  28  Am.  Dec.  74,  it  was  decided  that  an  implied 
WBRsntiy  is  by  law  annexed  to  every  partition  of  land. 


Swift  u  Moselet. 

[10  VXBMOIIT,  908.] 

QmsEBJJu  OwiVBB  OF  Chatiel  can  not  Maintain  Tbovbb  therefor  daring  th* 
oontinnanoe  of  a  definite  term  for  which  he  has  parted  with  the  posses 
ncm  of  it. 

Bailob  may  Maintain  Tboveb  vob  Chattxl  bailed  by  him  for  a  definita 
term,  when  the  bailee,  without  the  bailor's  consent,  puts  it  to  a  use  dif- 
ferent from  that  for  which  it  was  bsHed. 

Wbxbe  Lessee  op  Chattel  Sells  it  daring  the  oontinaance  of  the  tenn  for 
which  it  was  leased  the  lessor  may  maintain  trover  therefor. 

Tboyeb  for  cattie  and  sheep.  Plea,  not  guilty.  On  the  trial  it 
appeared  in  eyidence  that  the  plaintiff  leased  the  cattle  and  sheep 
in  question  for  the  term  of  one  year  to  one  Jirah  Swift,  who» 
before  the  end  of  the  year,  sold  them  to  the  defendants,  without 
plaintiff's  consent,  and  absconded.  The  plaintiff  also  offered 
testimony  tending  to  prove  that  the  defendants  knew  that  said 
Jirah  Swift  had  no  right  to  sell  said  cattle  and  sheep,  and  that 
Qiej  paid  for  them  much  less  than  their  value.  The  county 
coiurt  decided  that  this  action  could  not  be  sustained,  as  the 
plaintiff  brought  the  suit  prior  to  the  termination  of  the  lease» 
by  the  terms  of  which  he  had  parted  with  the  possession  of  the 
property  during  its  continuance,  and  rendered  judgment  for  the 
defendants,  to  which  decision  the  plaintiff  excepted. 

Briggs  and  Barber,  for  the  plaintiff. 

C.  Linsley,  for  the  defendants. 
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By  Court,  BiDFisLD,  J.  It  seems  to  be  well  settled,  that  the 
plaintiff,  in  tzeepass  de  bonis  asportaJtiSy  or  troyer,  in  order  to 
maintain  the  action,  must  have  had,  at  the  time  of  the  injury 
complained  of,  either  the  actual  custody  of  the  thing  injured  or 
taken,  or  a  property  in  it,  either  general  or  special,  with  the 
right  to  immediate  possession.  If  he  had  the  actual  custody  of 
the  thing,  even  wrongfully,  he  may  Tnaintain  the  action  against 
eyeiy  one,  whose  right  is  not  superior  to  his.  Perhaps  a  mere 
servant  could  not  be  said  to  have  any  such  custody.  His  pos- 
session is  that  of  the  master.  The  general  owner  of  a  chattel 
may  always  maintain  the  action,  unless  he  have  parted  with  the 
possession,  for  a  "  definite  term:"  Ward  y.  MacatUey,  4  T.  B.  489. 
liord  Eenyon  in  that  case  intimates  an  opinion,  that  troyer  will 
lie,  but  in  Chrdon  y.  Harper,  7  Id.  12,  it  is  expressly  held,  that 
case  is  the  only  remedy  for  an  injury  done  to  the  thing  bailed, 
during  the  continuance  of  the  bailment. 

In  the  present  case  it  is  contended,  that  the  act  of  the  lessee 
or  bailee,  in  selling  to  the  defendants,  did,  ipso  faclo,  determine 
his  right,  and  revive  the  right  of  the  plaintiff  to  immediate  pos- 
session. If  so,  the  plaintiff  may  maintain  this  action.  It  may 
be  well  to  inquire  what  acts  will  determine  a  bailment  of  this 
character.  It  is  certain  the  act  of  a  mere  stranger  will  not 
operate  to  revive  the  plaintiff's  right  to  immediate  possession. 
Any  misuse  or  abuse  of  the  thing  bailed,  in  the  particular  use 
for  which  the  bailment  was  made,  will  not  enable  the  general 
owner  to  maintain  trespass  or  trover  against  the  baUee.  His 
only  remedy  is  case.  But  if  the  thing  be  put  to  a  different  use 
from  that  for  which  it  was  bailed,  by  the  consent  of  the  bailee, 
we  think  the  bailor  may  maintain  trespass  or  trover. 

It  has  been  long  settled  that  if  the  bailee  kill  or  destroy  the 
thing  bailed,  trespass  or  trover  will  lie :  Oo.  In.  a,  68.  It  was  early 
held,  too,  that  the  interest  of  the  tenant  in  standing  trees  was  so 
far  determined  by  their  being  severed  from  the  freehold,  that  the 
landlord  might  maintain  trespass.  In  the  case  of  FarrarU  v. 
Thompson,  5  Bam.  &  Aid.  826,  found  in  7  Com.  L.,  it  was  held 
that  machinery,  leased  and  by  the  lessee  severed  from  the  free- 
hold, became  instanter  revested  in  the  lessor,  and  he  might 
maintain  trover  even  during  the  continuance  of  the  term.  The 
<^Be  is  expressly  put  by  the  court  upon  the  ground,  that  the 
lessee,  by  his  wrongful  act,  forfeits  his  right,  and  thus  ''  puts  an 
end  to  his  qualified  possession."  If  so  in  that  case,  much  more 
in  this,  where  the  bailee  sells  the  prox>erty.  The  same  doctrine 
here  decided  is  held  in  the  case  of  Sanborn  v.  Caiman,  6  N.  H.  14» 
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The  judgment  of  the  oonnigr  oonrt is reYersed,  and  anewtrial 
gxanted. 

Salbov  FBOFKBrT  BT  THB  HiBER  THZBBOV  IB  A  CovYKBStov,  and  the  latter 
may  maantain  trover  therefor  against  the  parohaaer,  before  the  expiration  of 
the  tune  for  whieh  it  was  let:  Sanborn  ▼.  Oolman^  23  Am.  Deo.  703,  note  704. 
The  principal  case  is  cited  and  approved  in  OratU  ▼.  King,  14  Vt^  370,  and  in 
JokntUm  V.  Whittemore,  27  Mich.  469,  on  the  point  that  a  lessee  by  selling  the 
yroperty  leased  determines  his  right  to  possession,  and  entitles  the  owner  to 
immediate  possession. 


Eellt  V.  Paeib. 

(ioyaBiioMT»26i.) 

MaoranuTB  gait  rot  Delbqatb  his  AuTHOBirr  in  appointing  indiffoirent 
person  to  serve  process. 

BucB  AFPonmcENT,  Mads  in  Blank  Wbit,  is  Void,  and  those  who  attempt 
to  act  under  it  are  trespassers. 

Wabt  ov  Authobitt  IX  Pkbson  Skbyino  Wbit  ov  ATTAcmaDST  may  be 
taken  advantage  of  at  any  time,  and  is  not  waived  by  failing  to  take  ad- 
vantage of  it  by  plea  in  abatement. 

TBSSPA88  for  taking  pexBonal  properly.  The  plaintiff  claimed 
the  property  by  virtue  of  an  attachment  made  by  him  as  con- 
stable under  a  writ  in  favor  of  one  McDaniels  against  one  Hulet. 
The  properly  attached  was  left  with  the  debtor,  and  defendant 
I.  T.  Paris  took  it  by  virtue  of  a  writ  of  attachment  in  favor  of 
defendant  Harvey  Paris,  against  said  Hulet.  The  plaintiff  re- 
took the  property  from  the  defendants,  who  afterwards  took  it 
again  from  the  plaintiff.  On  the  trial  it  appeared  that  the  writ 
in  favor  of  Harvey  Paris  was  signed  in  blank,  except  the  re- 
cognizance, by  the  justice  of  the  peace,  and  on  the  back  of  the 
blank  writ  these  words  were  written:  "  At  the  request  and  risk 
of  the  plaintiff,  I  authorize  Isaac  T.  Paris  to  serve  and  return 
this  writ — John  Yail,  justice  peace;"  that  this  authorization  was 
written  by  said  Harvey,  and  signed  by  the  justice  before  the  writ 
was  filled  up;  that  the  writ  was  afterwards  filled  up  by  said 
Harvey,  while  the  justice  was  absent  from  the  county.  Upon 
this  evidence  the  jury  under  the  direction  of  the  court  found 
Cor  the  plaintiff,  and  the  defendants  excepted. 

O.  W.  Harmon,  for  the  defendants. 

J.  C.  Dexter,  for  the  plaintiff. 

By  Court,  Bedfiexd,  J.  In  this  case,  it  is  admitted  that  the 
plaintiff's  right  to  recover  depends  upon  the  validity  of  Isaac 


200  Kelly  v.  Paris.  [Vermoni^ 

T.  Paris'  auihoriiy  to  serve  the  writ  in  favor  of  the  other  defend- 
ant, against  Hulet.  If  that  authority  ^was  sufficient,  defendants 
made  the  first  legal  attachment,  and  have  the  prioi  right,  and 
unless  the  authority  be  so  considered,  they  acquired  no  right, 
and  the  plaintiff's  attachment  against  the  will  of  defendants  is 
still  good,  and  the  defendants  are  liable  in  this  action.  It  is 
not  pretended  that  the  sufficiency  of  the  authoriiy  has  been  de- 
termined by  any  adjudication  upon  a  plea  in  abatement,  but  it 
is  said  the  defect,  if  any,  is  only  pleadable  in  abatement,  and, 
unless  taken  advantage  of  in  that  manner,  is  waived.  If  it  were 
a  defect  of  a  formal  character  in  the  process,  or  in  the  return 
of  the  officer,  it  would  be  so  considered.  But  the  defect  here 
complained  of  is  in  the  authoriiy  of  the  person  attempting  to 
execute  the  process.  The  debtor  Hulet,  even  by  omitting  to 
plead  in  abatement,  does  not,  it  is  conceived,  so  much  concede 
the  legality  of  the  attachment,  as  he  does  waive  all  exceptions 
to  the  service,  for  the  purposes  of  trial  and  judgment. 

The  question  then  recurs  upon  the  sufficiency  of  the  authority 
in  this  case.  It  has  been  rex)eatedly  decided  that  the  magistrate 
signing  a  writ,  acts  judicially  in  appointing  an  indifferent  per- 
son to  make  service  of  the  same :  Bebee  v.  Steel,  2  Yt.  314;  Ex  parte 
Kellogg,^  ubi  supra.  Of  course  this  authority  can  not  be  dele- 
gated, aud  the  determination  of  the  magistrate  is  conclusive 
upon  the  matter.  He  must  determine,  not  only  the  fitness  of 
the  person,  but  the  occasion,  and  the  fitness  of  the  person  with 
reference  to  the  particular  case.  It  might  be  very  suitable  to 
appoint  a  special  officer  at  one  time,  and  not  so  at  another.  A 
person  who  was  suitable  to  serve  one  process,  might  be  very  un- 
suitable to  serve  another.  A  magistrate  might  as  well  leave  the 
deputation  blank  as  the  writ.  A  person  authorized  to  have  the 
custody,  and  if  one  may  be  allowed  so  incongruous  an  associa- 
tion of  ideas,  to  execute  a  blank  writ,  is  not  thereby  authorized 
to  execute  the  writ  when  filled.  If  so,  it  is  the  amanuensis  and 
not  the  magistrate  who  confers  the  authority,  and  actually  makes 
the  appointment.  The  authority  was  clearly  void,  and  the  de- 
fendants, who  attempted  to  act  under  it,  trespassers. 

The  argument  that  the  writ  was  sufficient  on  its  &ce,  and,  by 
consequence,  a  sufficient  protection  to  the  officer,  does  not  reach 
this  case.  The  defect  here  is  not  in  the  process  or  in  the  power 
or  jurisdiction  of  the  court,  but  in  the  authority  of  the  officer. 
Whether  this  authority  is  conferred  by  the  legislature,  by  vote 
of  the  town,  by  general  or  special  appointment,  is  not  material. 

1.  6  Vt.  600. 
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The  officer  must  see  to  it  that  his  authorify  is  sufficient,  and  that 
his  appointment  is  bj  the  appropriate  power,  and  in  a  legal 
mode.  That  he  was  imposed  upon  by  false  representations, 
either  in  writing  or  orally,  and  thereby  induced  to  act  in  a  ci^ 
padty  for  which  he  had  no  authority,  is  no  excuse  to  him,  nor 
will  it  legalize  an  informal  procedure. 
Judgment  is  therefore  affirmed. 


Cited  in  R088  v.  Fuller,  12  Vt.  270,  to  the  point  that  where  a  writ  wm 
sigiied  in  blank  when  the  deputation  to  a  person  to  serve  it  was  indorsed  on 
it,  such  deputation  was  void. 


Pratt  et  al.  v.  Bane  of  Benninoton  et  al. 

[10  VxBMon,  393.] 

Mkbokb  or  Estates  in  Realty  Takes  Place  only  where  the  two  estates 
unite  in  one  and  the  same  person,  in  the  same  right. 

Assignee  o^  Moetoaoe  bt  the  Assignment  Becomes  a  Moktoages,  and 
the  original  mortgagee  has  no  estate  left  in  the  land;  and  if  he  afterwards, 
fay  quitclaim,  acquires  the  interest  left  in  the  mortgagor,  he  does  not  ob- 
tain thereby  an  estate  which  merges  that  of  the  assignee. 

FAiLuas  o^  SUCH  Assignee  to  Rscokd  his  Assk^ment  does  not  postpone 
the  lien  of  his  mortgage  to  that  of  a  mortgage  made  by  the  assignor  after 
the  date  of  the  assignment  and  quitclaim,  even  though  the  subsequent 
mortgagee  have  no  notice  of  the  assignment. 

BxcoBOiNG  IS  not  Necessaey  to  the  purposes  of  forecloeure  in  equity,  the 
court  regarding  the  mortgage  as  a  mere  incident  of  the  debt;  and  as  the 
debt  may  be  assigned  by  parol,  the  mortgage  security  may  be  transferred 
in  the  same  way. 

Bill  to  foreclose  a  mortgage.  One  Whiton  mortgaged  the 
premises  to  one  Hinsdell,  who  assigned  the  notes  and  mortgage 
to  the  orators,  but  the  assignment  was  never  recorded.  Subse- 
quent to  the  assignment,  Whiton  released  by  deed  of  quitclaim 
to  Hinsdell,  who  thereafter  mortgaged  to  the  defendants,  who 
had  no  notice  of  the  assignment. 

Sargeani  and  Miner,  for  the  orators. 

J.  8.  Eobinson  and  D.  Bobinson,  jun.,  for  the  defendants. 

By  Court,  Phelps,  Chancellor.  It  is  insisted  by  the  defend- 
ants, that,  by  the  release  of  Whiton  to  Hinsdell,  the  mortgage 
title,  as  well  as  the  equity  of  redemption,  were  merged  in  the 
fee;  that  the  original  mortgage  being  thus  extinguished,  the  de- 
fendants, who  held  by  mortgage  from  Hinsdell,  are  mortgagees 
in  fee,  and  will  hold  in  preference  to  the  orators,  and,  at  all 
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events,  as  the  assigimient  of  the  original  mortgage  to  the  ora- 
tors was  never  recorded,  that  the  subsequent  mortgagees,  rely- 
ing upon  the  absolute  estate  of  Hinsdell,  apparent  of  record, 
and  having  no  notice,  in  fact,  of  the  assignment,  are  to  be  con« 
sidered  as  bona  fide  purchasers  of  the  estate,  without  notice  of 
the  incumbrance,  and  as  entitled  to  priority. 

The  first  position  is  clearly  erroneous.  There  can  be  no 
merger,  unless  the  two  estates  unite  in  one  and  the  same  person, 
and  in  the  same  right.  Upon  the  assignment  to  the  orators  of 
the  mortgage  from  Whiton,  they  became  mortgagees,  and  Whiton 
mortgagor,  and  Hinsdell  had  no  estate  of  any  kind  in  the  land. 
When  Whiton  assigned  his  equity  of  redemption  to  Hinsdell, 
the  latter  had  the  rights  of  the  mortgagor,  the  orators  having 
those  of  the  mortgagee.  As  the  assignment  by  Hinsdell  to  the 
orators  was  prior  to  the  release  by  Whiton  to  him,  the  estates  of 
the  mortgagee  and  the  mortgagor  never  became  united  in  Hins- 
dell, and  not  subsisting  in  the  same  person  at  any  x>eriod,  could 
never  unite  and  merge  in  fee.  The  second  point  is  susceptible 
of  more  doubt.  Did  the  law  require  the  recording  of  such 
assignment,  as  necessary  to  its  validity,  the  defendant's  {)osition 
wotdd,  doubtless,  be  tenable. .  But  it  is  now  well  understood, 
that,  to  the  purposes  of  foreclosure  in  equity,  recording  is  not 
necessary.  This  court,  regarding  the  mortgage  as  a  mere  inci- 
dent of  the  debt,  and  as  accompanying  and  following  the  debt, 
wherever  that  may  be  assigned,  it  follows,  as  a  necessary  conse- 
quence, that,  as  the  debt  may  be  assigned  by  parol,  the  mort- 
gage security  may  be  transferred  in  the  same  way.  Whether 
such  an  assignment  would  enable  the  assignee  to  sustain  an 
ejectment,  at  law,  is  a  diJSerent  question.  Probably,  to  the  pur- 
pose of  that  action,  it  would  be  necessary  that  an  assignment 
should  be  recorded.  But  in  this  court,  it  is  clearly  not  neces- 
sary. Such  being  the  case,  the  defendants  were  botmd  to  take 
notice  that  such  assignment  would  be  valid,  without  being 
recorded,  and  they  were  not  justified  in  assuming,  from  the  ab- 
sence of  an  assignment  of  record,  that  none  had  been  made. 
They  purchase  at  their  peril,  and  can  have  no  equitable  claim  to 
be  preferred  to  the  orators. 

Decree  for  the  orators.  ' 


MxEGEB  or  Estates  ik  Realty:  See  Doughertif  v.  Jack,  80  Am.  Deo.  33S, 
note  338;  SpeecTa  Exeeutors  v.  ffann,  15  Id.  78,  and  note  83,  where  thii  enb- 
{ect  is  diacnflsed. 


Feb..  1838.]  Aveby  v.  Lewis.  203 


Avert  v.  Lewis. 

(10  ySBMOMT,  832.] 

▼IRIAHCB,  Whbh  FATiOi.— Where,  in  an  action  on  a  jail  bond,  it  appean 
that  the  som  named  in  the  bond  is  diffaront  from  the  amount  for  which 
Judgment  waa  rendered  and  ezecation  iaened,  thia  conatitatee  a  variance, 
and  the  court  must  either  exclude  the  execution  from  evidence,  or  hold 
that  it  does  not  support  the  issue. 

Tunis  IN  Margin  of  Ezxcution  will  not  Gohtrol  where  the  body 
thereof  la  dated  in  another  county,  and  it  appears  that  the  case  was  tried 
and  the  judgment  entered  in  that  county. 

1m  an  EjLacuTiON,  MiBTAKB  IN  Namb  OF  THX  TowN  in  which  the  jail  is 
situated,  ia  to  be  treated  as  a  mere  clerical  error,  and  does  not  avoid  the 
execationr.  • 

Debt  on  two  jail  bonds,  brought  to  the  conniy  court  by  ap- 
peal from  a  justice  of  the  peace.  In  the  first  count  the  plaintiff 
alleged  that  he  recoyered  a  judgment  against  defendant  Lewis, 
at  Sherburne,  in  the  county  of  Butland,  before  a  justice  of  the 
peace  of  said  county,  for  the  sum  of  seyen  dollars  damages  and 
four  dollars  and  seventy-six  cents  costs;  that  an  execution  issued 
for  said  sums,  upon  which  said  Lewis  was  committed  to  the 
coimnon  jail  in  Woodstock,  in  the  county  of  Windsor,  and  that 
the  defendants  gave  the  jail  bond  to  secure  for  said  Lewis  the  liber- 
ties of  the  jail-yard,  the  condition  of  which  had  been  broken,  and 
the  bond  assigned  to  the  plaintiff!.  In  the  second,  that  the  plaintiff 
recoyered  a  judgment  at  fflierbume  aforesaid  for  fiye  dollars  and 
twenty-fiye  cents  damages,  and  two  dollars  and  eighty-two  cents 
costs;  that  execution  issued  thereupon  for  the  sums  aforesaid, 
upon  which  said  Lewis  was  committed  to  the  common  jail  in 
Woodstock,  in  said  county  of  Windsor,  and  defendants  gaye  a 
jail  bond  to  procure  the  liberty  of  the  jail-yard  for  said  Lewis, 
the  condition  of  which  had  been  broken  and  the  bond  assigned 
to  the  plaintiff.  In  the  justice's  court,  the  defendants  pleaded: 
1.  That  the  plaintiff  neyer  took  out  such  executions,  in  manner 
and  form  as  alleged;  2.  That  neither  of  the  executions  com- 
manded the  sheriff  of  Windsor  county,  or  other  proper  officer, 
to  commit  said  Lewis  to  the  common  jail  in  said  Woodstock. 
At  the  trial  in  the  county  court  the  plaintiff  offered  a  copy  of 
the  record  of  a  judgment  to  the  same  purport  as  that  alleged 
in  the  first  count  of  his  declaration.  He  also  offered  in  eyidence 
a  copy  of  a  writ  of  execution  issued  on  that  judgment,  directed 
to  the  sheriff  of  Windsor  cotmty,  etc.,  for  the  sum  of  seyen 
dollars  damages  and  seyeniy-six  dollars  and  four  cents  costs, 
wherein  the  sheriff  was  commanded  to  commit  said  Lewis  to  the 
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common  jjtil  in  Windsor,  in  the  county  of  Windsor.  Lewis  was 
committed  to  the  common  jail  in  Woodstock,  and  a  jail  bond 
thereupon  given,  which  recited  the  judgment  and  execution  as 
being  for  seven  dollars  damages  and  four  dollars  and  sevenfy- 
six  cents  costs.  In  support  of  the  second  count  the  plaintiff 
offered  in  evidence  a  copy  of  a  judgment  of  the  same  purport  as 
that  alleged  in  the  second  count  of  his  declaration.  He  also 
offered  a  copy  of  an  execution  issued  on  said  judgment,  begin- 
ning as  follows :  ' '  Sl^te  of  Vermont,  Windsor  couniy ,  ss."  This 
execution  was  directed  to  the  sheriff  of  Windsor  county,  etc., 
commanding  him  to  commit  said  Lewis  to  the  common  jail  in 
Windsor,  in  the  coimty  of  Windsor.  Lewis  was  committed  to 
jail  in  Woodstock,  and  a  jail  bond  given,  wherein  the  judgment 
and  execution  were  correctly  recited.  Both  executions  were 
dated  at  Sherburne.  The  jury,  under  the  direction  of  the  court, 
returned  a  verdict  for  the  defendants,  and  the  plaintiff  excepted. 

0.  P.  Chandler,  for  the  plaintiff. 

Aikens  and  EdgerUm,  for  the  defendants. 

By  Court,  Williams,  C.  J.  It  does  not  appear  that  any  ques- 
tion was  raised  in  the  county  court  in  relation  to  the  pleadings. 
The  case  was  probably  tried  on  the  pleadings  put  in  before  Uie 
justice.  The  two  judgments  and  executions,  as  well  as  the 
bond,  were  either  given  or  offered  in  evidence,  and  the  court, 
without  any  reference  to  the  pleadings,  as  we  can  learn  from  the 
case,  charged  the  jury  that  the  evidence  was  not  sufficient  to  en- 
title the  plaintiff  to  recover.  The  evidence  did  not  prove  the  first 
count.  The  bond  purports  to  have  been  taken  on  a  judgment  and 
execution,  for  the  sum  of  seven  dollars  damages,  and  four  dollars 
and  seventy-six  cents  costs.  The  execution  was  for  seven  dollars 
damages  and  seventy-six  dollars  and  four  cents  costs.  When  the 
damages  and  costs  are  added  together  in  the  execution,  they  do 
not  agree  with  the  amount,  as  described  in  the  bond.  This  was 
a  variance,  and  presented  a  question  for  the  court  to  determine. 
They  should  have  excluded  the  execution  from  being  given  in 
evidence,  or  have  determined  that  the  evidence  did  not  support 
the  issue.  This  was  their  decision  and  we  think  it  was  cort«ci. 
The  plaintiff  failed  to  support  the  first  count. 

On  the  second  count,  the  execution,  given  in  evidence,  and 

the  one  recited  in  the  bond,  agreed  as  to  sums  and  dates. 

But  in  the  margin  of  the  execution,  it  is  entitled  as  of  Windsor 

county,  and  after  the  name  of  the  defendant,  instead  of  saying. 

.of  the  county  of  Windsor,  it  reads  in  the  county  of  Windsor. 
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And  it  is  aigned  that  from  this  it  is  to  be  inferred,  Qiat  the 
judgment  was  rendered  in  the  county  of  Windsor.  If  there 
had  been  nothing  in  the  execution,  by  which  it  would  have  ap- 
peared that  the  judgment  was  rendered  in  the  couniy  of  Rut- 
land, the  venue  in  the  margin  would  determine  where  the  judg- 
ment was  rendered.  If  there  is,  the  venue  in  the  margin  will  not 
control.    It  may  help,  but  it  can  not  hurt. 

It  appears  that  the  execution  issued  on  a  judgment  rendered 
by  a  justice  of  the  peace,  for  the  couniy  of  Butland,  and  it  is 
dated  at  Sherburne,  which  is  in  the  county  of  Rutland.  It  would 
be  a  violent  and  unwarrantable  presumption,  that  the  magistrate 
went  out  of  his  jurisdiction  into  another  couniy  to  try  a  cause, 
and  came  back  to  issue  the  execution.  The  words  in  the  county 
of  Windsor,  after  the  name  of  the  debtor,  obviously  apply  to  his 
residenoe— fune  a  part  of  the  description  of  the  person,  and  can 
not  be  considered  as  describing  the  place  where  the  judgment 
was  rendered,  which  need  not  in  any  case  be  inserted  in  the  ex- 
ecution. The  judgment  itself  also  appears  to  be  regular.  The 
question  raised  by  the  plea,  that  the  execution  contained  no  com- 
mand to  commit  the  debtor  to  the  jail  in  Woodstock,  was  de- 
cided in  the  case  of  Lewia  v.  Avery,  8  Yt.  287  [30  Am.  Dec. 
469].  A  mistake  in  the  name  of  the  town,  where  the  jail  is  situ- 
ated, is  to  be  treated  as  a  clerical  error,  and  does  not  render  the 
execution  void,  or  the  imprisonment  unlawful.  The  evidence  on 
this  count  appears  to  have  been  sufficient  to  entitle  the  plaintiff 
to  recover.    As  to  this  count  the  charge  was  erroneous. 

The  judgment  must,  therefore,  be  reversed. 


Vahiakcx  in  Actions  on  Gontsacts,  When  Fatal:  See  Ourley  v.  Dean, 
10  Am.  Deo.  140;  BeOaa  t.  Hay§,  0  Id.  385.  Variance  which  destroys  the 
identity  of  an  execution  is  fatal:  Holbrooh  v.  Pearce,  16  Vt.  617f  citing  the 
principal  case. 

MiSTAKX  IN  Name  or  Placb  or  Imprisonubnt  will  not  vitiate  an  cxecu- 
tion  iflsned  in  a  dvil  case:  Leufis  v.  Avery,  30  Am.  Dec.  469.  In  Bank  oj 
WkUehaU  V.  PeUes,  13  Vt.  400,  the  principal  case  is  cited  in  support  of  the 
propodtkii  that  a  mere  misprision  of  a  clerk  in  issuing  a  judicial  icrit  may  be 
amended. 


FooTE  V.  Emebson. 

[10  YmaMOvr,  838.] 
Vbebal  OomntACT  u  Void  in  toto,  by  the  statute  of  frands,  where  by  its 

terms  it  it  not  to  be  fully  performed  within  one  year. 
Contract  bt  which  One  Trustek  Agrees,  for  a  pecuniary  compensation 

to  himself,  to  permit  his  co-trustee  to  have  control  of  the  trust  fund,  is 
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*  in  violation  of  law,  a&d  the  court  wxU  neither  enforce  it  iihile  execatoiy» 
nor  relieve  from  it  when  executed,  eepeoially  where  both  parties  are  m 
pari  ddieio. 
To  GoNSTiTUTB  UsuRY  it  is  essential  that  there  be  a  loan  of  money. 

AonoN  of  book  account.  The  auditors  appointed  by  the 
county  court  to  report,  did  so  as  follows:  That  the  defendant 
and  plaintiff,  Foote,  had  been  co-trustees  of  a  minor  named 
Susan  M.  Crosman,  and  in  that  capacity  had  charge  of  an 
estate  belonging  to  her;  that  Foote  and  Emerson  had  been  part- 
ners in  business,  and  had  employed  a  part  of  the  trust  fund 
therein;  that  the  defendant  sold  out  his  interest  in  the  partner- 
ship to  the  plaintiffs,  and  at  the  time  of  this  sale  it  was  verbaUj 
agreed  that  the  part  of  the  trust  fund  theretofore  employed  in 
the  firm  business  should  r.0main  in  plaintiff's  business,  for 
which  they  were  to  pay  the  interest  to  the  cestui  qu£  trust,  and 
also  pay  to  the  defendant  one  hundred  and  fifty  dollars  per  year 
for  three  years,  in  goods  out  of  their  store  as  he  might  want 
them;  that  the  goods  charged  in  the  plaintiff's  account,  amount- 
ing to  one  hundred  and  tweniy-f our  dollars  and  fifiy-eight  cents, 
were  received  by  the  defendant  under  this  agreement;  that  the 
defendant  presented  to  the  auditors  a  claim  for  four  hundred 
and  fifteen  dollars,  for  the  use  of  the  trust  fund  under  said 
agreement.  The  couniy  court  rendered  judgment,  on  this  report, 
that  the  defendant  recover  his  costs,  and  the  plaintiffs  excepted. 

Aikens  and  Edgerton,  for  the  plaintiffs. 

0.  Marsh,  for  the  defendant. 

By  Court,  Phelps,  J.  This  case  turns  upon  the  effect,  which 
we  shall  give  to  the  contract,  by  which  the  plaintiffs  undertook 
to  pay  to  the  defendant,  in  goods  out  of  their  store,  the  sum  of 
one  hundred  and  fifty  dollars,  annually,  for  three  years,  as  a 
consideration  for  his  permitting  them  to  use  the  trust  fund* 
which  the  defendant  and  one  of  the  plaintiffs  held  as  trustees. 
The  plaintiffs  insist  that  this  contract  was  void — ^first,  by  virtue 
of  the  statute  of  frauds,  and,  secondly,  as  within  the  statute  of 
usury.  They  insist  further,  that,  notwithstanding  the  delivery 
of  the  goods  in  question,  upon  the  terms  of  the  contract,  they 
are  now  at  liberty  to  repudiate  the  contract,  and  recover  in  this 
action,  as  for  goods  sold.  The  particular  clause  of  the  statute 
of  frauds,  which  is  supposed  to  vitiate  the  contract,  is  not 
pointed  out.  We  can,  however,  conceive  that  it  may  come 
within  the  purview  of  that  clause  of  the  first  section,  which  has 
reference  to  contracts  not  to  be  T>erformed  within  the  space  of 
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one  year  from  the  making  thereof,  or  within  the  second  section, 
as  a  contract  executoiy,  for  the  sale  of  goods,  to  the  yalue  of 
forty  dollars  and  upwards. 

The  part  of  the  contract  relied  upon  here  is  the  undertaking 
to  deliver  goods,  to  the  amount  of  one  hundred  and  fifty 
dollars  per  annum,  during  the  said  three  years.  So  far  as 
the  first  yearly  payment  is  concerned,  it  is  evident  that  the  con- 
tract, if  it  had  not  extended  further,  would  not  come  within  the 
first  section,  as,  by  its  terms,  it  was  to  be  performed  during  the 
year,  and,  in  order  to  bring  a  contract  within  this  clause,  it  must 
appear  afiSrmatiTely  that  it  is  not  to  be  performed  within  the 
year.  But  on  the  other  hand,  it  is  equally  clear,  that  the  pay- 
ments for  the  two  following  years,  which  .were  to  be  made  dur- 
ing those  years,  were  by  tiie  terms  of  the  contract,  not  to  be 
performed  within  one  year  from  the  making  thereof.  So  far, 
then,  the  contract  is  within  the  statute.  Such  being  this  con- 
tract, the  question  arises,  whether  it  be  void  in  toto^  or  good 
pro  tanio,  I  understand  the  term  performance,  as  used  in  the 
statute,  to  mean  complete  performance;  and  if,  by  the  terms  of 
a  contract,  it  is  to  be  x)erformed,  in  part,  within  one  year,  and 
in  part  thereafter,  the  whole  is  void  by  force  of  the  statute,  if  it 
be  not  in  writing:  See  11  East,  142;*  Squire  v.  Whipple,  1  Vt. 
69.  The  reason  of  this,  I  take  it,  is,  that  with  reference  to  this 
statute,  the  contract  must  stand  or  fall  entire.  This  case,  there- 
fore, falls  within  the  purview  of  the  statute,  as,  by  the  terms  of 
the  contract,  it  is  not  to  be  performed  fully  and  completely 
within  one  year,  but  the  performance  is,  in  part,  deferred,  by 
the  letter  of  the  contract,  to  a  later  period. 

I  apprehend  that  it  would  not  be  difficult  to  show  that  this 
contract  was  originally  void  also,  by  force  of  the  second  section 
of  the  statute,  as  a  contract  for  the  sale  of  goods.  The  consid- 
eration for  the  plaintiffs'  undertaking  was  forbearance  on  the 
part  of  the  defendant,  or  what  is  the  same  thing,  permitting  the 
plaintiffs  to  retain  the  trust  fund  in  their  hands.  In  this  point 
of  view,  the  contract  was  executory,  purely,  on  both  sides.  The 
ODly  light,  in  which  this  result  can  be  avoided,  is  to  regard  the 
goods  as  a  part  of  the  interest  of  a  loan,  in  which  case  the  con- 
tract becomes  obnoxious  to  another  statute,  as  usurious.  Per- 
haps, however,  the  subsequent  part  performance  may  cure  the 
defect,  and  exempt  the  case  from  the  operation  of  the  second 
Bection.  Our  decision,  on  this  part  of  the  case,  rests  on  the  first 
section  of  the  statute,  which  is  not  affected  by  part  performance. 

1.  B^ydeU  ▼.  l>nMmiioml. 
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There  is,  howeyer,  another  yeiy  satisfactory  ground,  upon 
which  we  deem  the  contract  in  question  void;  at  least,  so  far  as 
it  remains  executory.  A  contract,  which  is,  in  itself,  in  violation 
of  the  law  of  the  land,  will  not  be  enforced.  The  law  will  not 
aid  in  its  own  infraction,  nor  will  it  sanction  and  enforce  that 
which  it  inhibits.  Ex  turpi  cawsa  non  orUwr  actio  applies  to  every 
case  of  intrinsic  illegality.  The  contract  in  question,  between 
Foote  and  Emerson,  who  were  joint  trustees,  we  consider  as  in- 
compatible with  their  duty,  as  such  trustees.  In  that  character, 
however  they  may  have  been  appointed,  there  is  a  personal  con- 
fidence reposed,  which  can  not  be  bartered  for  money.  Nor  can 
either  relieve  himself  from  the  trust,  except  under  tiie  sanction 
of  the  court  of  chancery;  and,  while  the  trust  subsists,  it  is  the 
duty  of  each  to  preserve,  not  only  the  fund,  but  his  control  over 
it.  This  contract  is  an  attempt,  on  the  part  of  defendant,  to  sell 
out  his  trusteeship — to  relinquish  to  his  co-trustee  the  control  of 
the  fund,  for  a  pecuniary  compensation  to  himself.  The  fund  is 
already  embarked  in  a  business  of  hazard.  Circumstances  might 
require  his  prompt  interference  to  preserve  it»  but,  by  the  con- 
tract, he  disables  himself,  puts  it  out  of  his  power  to  interfere, 
and  this  for  a  consideration  which  benefits,  not  the  cestui  que 
trust,  but  himself.  It  is  true;  the  cestui  que  trust  may  claim  the 
benefit  of  whatever  is  received  under  this  contract,  but  this  is 
upon  the  ground  that  the  trustee  is  not  permitted  to  speculate 
for  his  advantage  upon  the  trust  fund,  and  the  remedy,  which  the 
law  affords,  would  not  render  the  proceedings  the  less  a  breach 
of  trust. 

In  this  view  of  the  transaction,  as  well  as  in  conformiiy  with 
the  statute  of  frauds,  we  consider  the  contract,  so  far  as  it  re- 
mains executory,  as  illegal  and  void,  and  that  the  defendant  is 
not  entitied  to  recover  the  balance  remaining  unpaid  of  the  sum 
stipulated.  Whether  the  plaintiffs  are  entitied  to  recover  for 
the  goods,  delivered  upon  the  terms  of  the  contract,  remains  to 
be  considered.  If  we  consider  the  contract  as  void  by  force  of 
the  statute  of  frauds  only,  it  is  clear  that  the  parties  are  bound, 
so  far  as  the  contractus  executed;  and  if  the  goods  were  deliv- 
ered in  part  performance,  the  plaintiffs  can  not  recover  for  them: 
PhUbrook  v.  Belknap,  5  Vt.  383.*  If  we  treat  it  as  void,  by  rea- 
son of  its  illegality,  as  involving  a  breach  of  trust,  and,  there- 
fore, forbidden  by  the  policy  of  the  law,  it  falls  within  the  gen- 
eral rule,  that  the  court  will  neither  enforce  it  while  executoiy, 
nor  relieve  from  it  when  executed.    The  application  of  this  rule 

1.  6  vt  883. 
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depends  upon  the  question,  whether  the  parties  are  in  pari  de* 
licto.  If  so,  there  can  be  no  relief  to  either.  On  this  point,  I 
need  only  say,  that  the  parties,  on  both  sides,  appear  in  equal 
&alt,  and  we  disooyer  nothing  which  has  the  least  tendency  to 
create  a  distinction  between  them. 

It  is  insisted,  however,  that  the  transaction  is  to  be  regarded 
as  an  usurious  loan,  and  that  the  plaintiffs  are  entifled  to  recover 
for  the  goods,  as  for  usoiy  paid.  If  this  be  the  character  of  the 
transaction,  it  most  be  conceded  that  the  plaintiffs  would  be  en- 
titied  to  recover  back  the  usury  paid,  in  some  form  of  action. 
But  we  can  not  consider  this  a  case  of  usury.  To  constitute 
usuiy,  it  is  essential  that  there  be  a  loan  of  money.  Here  was 
no  loan.  These  parties  were  joint  trustees.  In  equity,  the 
money  belonged  to  the  cestui  que  trust,  and  these  parties  were 
mere  agents  or  stakeholders.  At  law,  they  were  invested  with 
the  fund  as  joint  tenants,  and  the  plaintiff,  Foote,  had  the  same 
interest  in  the  fund  as  the  defendant.  It  was  as  much  the 
plaintiff's  money  as  the  defendant's.  They  had  invested  it  in 
their  mercantile  business,  and,  upon  the  change  in  the  partus* 
ship,  the  plaintiffs  were  permitted  to  retain  it,  paying  the  inter- 
est to  the  cestui  que  trust,  and  giving  the  defendant  a  bonus,  not 
for  the  use  of  his  money,  but  for  his  acqidescence,  in  permitting 
his  co-trustee  to  take  the  exclusive  management  of  the  fund. 
Although  this  may  be  termed,  in  a  loose  sense,  a  loan,  yet  it  is 
not  so  decidedly  and  technically  of  that  character,  as  to  bring 
the  case  within  the  operation  of  a  penal  statute.  If,  therefore, 
the  deliveiy  of  the  goods  was  in  payment  of  the  sum  of  one 
hundred  and  fifty  dollars,  secured  to  the  defendant  by  the  con- 
tract, the  plaintiffs  are  not,  in  our  opinion,  entitied  to  recover 
for  them. 

It  is  argued,  however,  in  behalf  of  the  plaintiffs,  that  this  is 
not  a  payment,  strictiy  speaking,  but  a  delivery  of  goods  upon 
account;  and  that  the  allowance  claimed  by  the  defendant  was  the 
subject  of  future  accounting;  that,  in  fact,  no  application  of 
these  goods  has  been  made,  in  satisfaction  of  the  defendant's 
claim;  and,  therefore,  that  we  are  now  to  consider  them  as  dis- 
tinct and  independent  claims,  to  be  adjudicated  upon  according 
to  their  merits.  We  do  not  view  the  subject  in  that  light.  The 
contract  being  voidable  merely,  and  the  plaintiffs  at  liberty  to 
perform,  and  boimd  if  they  did  so,  the  delivery  of  the  goods, 
upon  the  terms  of  the  contract,  is  a  waiver  of  the  objection  to  it. 
If  the  defendant  received  the  goods,  understanding  the  delivery 
to  be  in  payment,  and  knowing  that  he  would  be  entitied  to 
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xetam  them,  although  the  contract  'was  yoidable,  he  can  not 
now  be  oonsidezed  as  having  contracted  a  debt.  If  datLTered 
under  the  contract,  they  were,  doubtless,  so  receiyed,  and  if  he 
leceiTed  them  as  due  to  him,  it  will  not  now  answer  to  say  that 
they  were  leceiTed  under  a  contract,  express  or  imj>lied,  to  pay 
for  them. 
The  judgment  of  the  county  court  is,  therefore,  affirmed. 


AonxmucNT  not  to  bi  Psrtormed  wtthik  Ons  Year  within  the  ttatats 
of  fraads.  See  Pelen  v.  Weatborough,  31  Am.  Deo.  142,  note  145,  and  tha 
oases  there  cited. 

UsuBT,  What  CoNsnTum:  See  Ncurm  v.  iVime,  11  Am,  Dea  403,  note 
416;  Tymm  v.  Riebourd^  6  Id.  424;  Tardeoeau  v.  Simik,  3  Id.  727. 


Fbeeman  v.  Gabpenteb. 

[10  YmcoHT.  483.] 
Two-TSAa-OLD  Hsivxa  is  Exbmpt  nu>v  Attaghmbnt  and  ezeontiaiv 
whether  she  is  with  calf  or  not,  if  she  is  the  only  cow  owned  by  the 
debtor. 

Tbbspass  for  taking  a  two-year-old  heifer.  The  case  was  sub- 
mitted to  the  couniy  court  on  the  following  statement  of  fads: 
The  defendant,  as  constable,  duly  attached  the  heifer  in  ques- 
tion, and,  after  judgment  was  obtained,  levied  upon  and  sold 
her  to  satisfy  said  judgment.  The  heifer  when  taken  was  the 
only  animal  of  the  cow  kind  owned  by  the  plaintiff,  had  never 
had  a  calf,  nor  was  she  then  with  calf,  and  was  about  two  years 
old.  The  couniy  court  rendered  judgment  for  the  defendant^ 
and  the  plaintiff  excepted. 

N,  Kinsman^  for  the  plaintiff. 

L.  B.  Peck,  for  the  defendant. 

By  Court,  Wzluaics,  0.  J.  It  is  to  be  regretted  that  we  are 
BO  often  called  on  to  decide  questions,  arising  under  the  statute 
in  question.  The  courts  have  uniformly  been  disposed  to  give 
it  a  liberal  exposition.  The  articles  exempted  are,  generally,  of 
small  comparative  value,  and  it  would  be  productive  of  more 
unhappiness  and  distress  to  the  debtor  to  permit  them  to  be 
taken  by  attachment  and  execution,  than  of  real  substantial 
benefit  to  the  creditor.  The  statute,  in  terms,  exempts  one  cow 
from  attachment  and  execution.  Possibly,  if  it  were  a  penal 
statute,  it  might  be  considered  that  the  term  only  applies  to  the 
animal  after  she  had  brought  forth  a  calf.    This  is  undoubtedly. 
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not  only  the  cozmnon,  bat  the  coirect  xneuung  of  the  term.  In 
the  case  of  Dow  v.  SmUh,  7  Yt.  465  [29  Am.  Dec.  202],  it\m8  con- 
sidered that  the  term  made  use  of  had,  in  this  statute,  a  more  ex- 
tensive meaning,  and  included  a  heifer,  adopting  the  definition 
which,  in  some  dictionaries,  and  by  some  writers,  is  given  to  that 
tenn,  to  wit,  a  yoimg  cow.  The  decision  in  that  case,  must  govern 
the  one  before  us.  If  the  court  correctly  decided  that  the 
exemption  in  the  statute  extended  to  a  heifer,  or  young  cow,  it 
can  not  and  ought  not  to  be.  made  a  subject  of  inquiry  whether 
she  was,  or  was  not  forward  with  calf,  or  with  calf  at  all.  I 
presume  this  did  not  enter  into  the  consideration  of  the  court 
in  TnaTring  the  decision.  The  correct  definition  of  the  term, 
heifer,  is  a  female  calf  of  the  bovine  species,  from  the  end 
of  the  first  year,  imtQ  she  has  had  a  calf,  and  such  animals, 
according  to  the  decision  before  referred  to,  are  exempt  from 
attachment  and  execution,  under  the  statute. 

The  judgment  of  the  county  court  must  be  reversed,  and 
judgment  rendered  for  the  plaintiff,  to  recover  the  sum  of  nine 
doUarB  and  fifiy  cents,  as  agreed  on  by  the  parties. 


Cited  in  Pcmeroy  ▼.  Trimper,  8  Allen,  403,  to  the  point  that  a  *«  heifer"  is 
not  mladeeeribed  ae  a  cow;  and  in  Johtuon  t.  Babeoek,  Id.  583^  to  the  point 
that  a  heifer  is  a  yonng  cow,  and  as  such,  exempt  if  the  owner  have  no  other 
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[10  Vnoioirr,  482.] 

BiuvntT  ov  LoTTBBT  TioKBTs  Ordbreo  axd  Sbkt  bt  Mail,  is  complete^ 

when  and  where  they  are,  by  the  vendor,  deposited  in  the  poet-office. 
Acnoir  mat  bb  Maintained  tob  Pkicb  or  Lottbbt  Tiokbzs  told  in  an* 
other  state  where  snoh  sale  is  lawful,  although  the  vendor  knew  that 
they  were  to  be  sold  in  this  state,  if  he  was  not,  at  the  time  of  the  seU- 
ing,  aware  that  the  sale  of  snoh  tickets  in  this  state  is  prohibited  by  law. 

Assumpsit  for  the  price  of  certain  lottery  tickets  sold  by  the 
plaintiff,  a  citizen  and  resident  of  Rhode  Island,  to  the  defend- 
ant, a  citizen  and  resident  of  this  state.  The  tickets  were 
ordered  and  sent  by  mail.  The  plaintiff,  at  the  time  of  the  sale 
and  delivery  of  the  tickets,  was  duly  authorized  by  the  laws  of 
Rhode  Island  to  make  such  sales  and  to  recover  for  the  same. 
It  was  also  agreed  that  the  plaintiff  knew,  when  he  sold  and 
inclosed  the  tickets,  that  the  defendant  purchased  them  to  sell 
in  this  state,  and  that  the  tickets  were  sold  by  the  defendant  in 
this  state.  The  county  court,  on  the  case  stated  as  above,  ren« 
dered  judgment  for  the  dpfendant,  and  the  plaintiff  excepted. 
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Z.  B.  Peck,  for  the  plaintiff. 

W.  Upham  and  A.  Spaulding,  for  the  defendant. 

By  Court,  CoLLAXSBy  J.  This  was  an  action  of  assmnpsity  to 
leooTer  for  lottery  tickets.  The  facts  are  stated  by  the  parties. 
The  sale  of  foreign  lottery  tickets  in  this  state  being  forbidden 
by  statute  under  severe  penalties,  the  question  is,  whether  the 
pay  can  be  recovered  here  for  tickets  sold  in  another  state,  to  be 
brought  into  this  state  for  sale.  The  defendant  ordered  the 
tickets  sent  by  mail,  and  they  Were  so  sent  from  Rhode  Island. 
This  was  a  sale  and  deliveiy  in  Rhode  Island.  The  tiUe  in  the 
tickets  vested  in  the  defendant  when  mailed,  as  much  as  if 
delivered  to  the  defendant  personally  there;  and  the  plaintiff's 
debt  then  became  perfect.  This  was  there  a  legal  contract;  for 
that  state  must  be  their  own  judges,  and  make  their  own  laws  to 
regulate  their  own  police  and  morals.  The  same  sale  made  there 
between  two  of  their  own  citizens  would  be  enforced  here. 
Indeed  the  sale  of  lottery  tickets  here,  in  a  lottery  here  granted 
would  be  legal.  This,  then,  is  not  a  case  calling  on  the  court 
to  inquire  into  the  exceptions  to  the  lex  loci  corUractus.  But  the 
case  shows  that  these  tickets  were  there  sold  to  a  citizen  of  this 
state,  and  sent  into  this  state  hj  the  plaintiff,  he  knowing  they 
were  intended  to  be  here  sold;  and  it  is  insisted  that  a  man  can 
not  recover  for  furnishing  another  with  the  means  of  breaking 
the  law.  Courts  will  never  aid  a  man  to  recover  pay  for  aiding 
another  to  break  the  law  of  the  country  to  which  the  court  be- 
longs. On  this  point,  it  is  immaterial  where  the  contract  was 
made.  If  a  man  sell  another  arsenic,  knowing  he  intends  there- 
with to  commit  murder,  he  can  not  recover  for  it;  and  I  think 
this  extends  to  all  breaches  of  law,  and  includes  as  well  tfuUa 
prohibUa,  as  mala  in  se. 

"  This  defense,  that  is,  that  the  contract  was  immoral  or  ille- 
gal, sounds  very  ill  in  the  mouth  of  the  defendant,"  says  Lord 
Mansfield:  Cowp.  343.'  "It  is  not  for  his  sake  it  is  allowed," 
but  on  general  policy*  What  then  is  this  policy,  and  on  what 
principle  does  it  rest?  *'  The  principle  of  public  policy  is  this, 
ex  dolo  malo  non  arUur  actio:**  Eyre,  C.  J.,  Lighlfoot  v.  Tenant ^  1 
Bos.  &,  Pul.  554.  It  is  obvious,  therefore,  that  to  bring  the  case 
within  the  principle,  the  plaintiff  must  know  that  the  articles 
6old  are  to  be  used  contrary  to  law,  or  he  can  not  be  said  to  act 
in  bad  faith.  In  this  case,  the  plaintiff  lived  in  Rhode  Island, 
and  sold  the  tickets  there,  agreeably  to  the  law  of  that  state. 

1.  Holman  t.  Johnton, 
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He  knew  the  tickets  were  to  be  sold  here,  but  it  does  not  appear 
he  knew  snch  a  sale  was  illegal  here;  and  he  can  not  be  pre- 
sumed to  know  the  prohibitoiy  laws  of  another  govemment,  on 
i^  subject  not  immoral  in  its  nature.  He  was  guilty,  then,  of  no 
turpitude,  and  so  not  within  the  principle.  Again,  this  defense 
is  founded  in  the  principle,  in  pari  delicto  potior  est  conditio  cfe- 
fendentis.  But  are  the  present  parties  in  pari  deHctu,  the  defend- 
ant knowingly  breaking  our  laws,  the  plaintiff  acting  in  good 
faith,  not  knowing  any  law  was  to  be  broken  ?  Again,  the  plaint- 
iff made  a  sale,  legal  where  made,  and  he  did  nothing  to  yiolate 
our  law;  for  the  sending  or  bringing  these  tickets  in  this  state 
was  no  breach  of  the  statute.  In  the  case  of  Hohnan  t.  Johnson^ 
Cowp.  341,  it  was  holden  that  a  sale  of  goods,  even  with  a  knowl* 
edge  that  they  were  about  to  be  smuggled,  that  is,  that  the  law 
was  to  be  violated  in  a  foreign  country,  was  legal.  Most  clearly 
then,  a  sale,  without  a  knowledge  that  the  law  was  to  be  vio- 
lated, must  be  valid. 
Judgment  of  the  couniy  court  reversed. 


AcnoN  WILL  KOT  LiB  ON  CoNTRAOT  originatiiig  in  sale  of  lottery  tiokete, 
forbidden  by  statato:  See  Morton  v.  Fletcher,  12  Am.  Deo.  S66,  and  note  367. 


Dbbw  v.  Davis  bt  al. 

[10  Vjbbmont,  S06.] 

Tat  Asbbsssd  bt  Sblectmbn  of  Town  fob  Objbot  not  within  their  oorporate 
powen,  ia  illogal  and  void,  and  the  selectmen  are  liable  for  property  aold 
to  aatiafy  such  tax. 

Whkbb  Tax  fob  Leoitimatb  Pubfosbs  is  Blbndbd  with  an  illegal  tax,  by 
the  vote  creating  both,  the  whole  proceeding  is  void,  and  the  matter 
■tands  as  though  no  vote  had  been  taken  impoeing  a  tax  for  any  par- 
XKwe. 

BuLs  otDamaobs  in  AcnoN  AOAnrarr  Sblbcticbn  for  property  sold  to  satisfy 
onlawf ul  tax,  is  the  valne  of  the  property. 

Tbsspass  for  taking  two  cows.  The  defendants  were  select- 
men of  the  town  of  Danville  for  the  year  1834,  and  as  such 
assessed  the  town  taxes  for  that  year,  including  therein  a  sum 
which  the  town  had  voted  to  build  a  jail.  The  plaintiff  was  duly 
assessed  his  proportion  of  the  tax,  and  having  failed  to  pay  it, 
the  constable  of  the  town,  under  a  warrant,  distrained  and  sold 
the  cows  to  satisfy  the  tax.  This  court  having  heretofore  de- 
cided that  the  said  vote  of  the  town  was  void,  and  that  trespass 
would  lie  against  the  selectmen  for  property  distrained  for  the 
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collection  of  such  tax,  the  defendants  were  defaulted  under  an 
agreement  that  the  oouniy  court  should  assess  the  damages.  It 
was  agreed,  that  of  the  plamtiffs  tax,  amounting  to  eighteen  dol- 
lars and  eighty  cents,  fifteen  dollars  and  thirty-nine  cents  was  .le- 
gally assessed,  and  the  balance,  three  dollars  and  forty-one  cents, 
was  assessed  under  the  vote  for  raising  money  to  build  the  jail, 
and  the  value  of  the  cows  was  agreed  to  be  forty  dollars.  The 
couniy  court  assessed  the  damages  at  forty  dolhurs,  and  the  de- 
fendants excepted. 

(7.  Davis,  for  the  defendants. 

K  Paddock,  for  the  plaintiff. 

By  Court,  Phelps,  J.  The  only  question  reserved  in  this  ease 
is,  as  to  the  rule  of  assessing  damages;  the  plaintiff  inmgtiTig 
that  he  is  entitled  to  the  value  of  the  property  taken  at  all  events, 
and  the  defendants  claiming  a  deduction  for  the  amount  of  the 
legal  tax  satisfied  by  the  distress. 

The  defendants  rely  on  the  case  of  Lamb  v.  Day,  8  Yt.  407 
{30  Am.  Dec.  479].  In  that  case  the  judgment  and  execution 
were  regular  and  valid,  and  there  was,  beyond  question,  a  valid 
subsisting  debt.  There  was  nothing  irregular  in  the  levy  or 
sale,  which,  aside  from  the  unlawful  use  of  the  horse  taken  in 
-  execution,  would  defeat  the  levy,  or  prevent  a  satisfaction.  Yet, 
upon  technical  principles,  the  attaching  creditor  and  the  officer 
were  held  trespassers,  db  initio,  by  such  using.  Still  the  technical 
view  of  the  case,  taken  by  the  court,  did  not  alter  the  nature  of 
vthe  injury,  nor  the  substantial  ground  of  complaint,  which  was, 
not  that  the  taking  was  in  itself  unlawful,  or  that  the  property 
had  not  been  applied  in  satisfaction  of  a  just  debt,  but  that  the 
defendant  had  unlawfully  put  the  horse  to  service.  This  being 
the  case,  the  party's  damages  did  not  necessarily  include  the 
value  of  the  horse,  but  were  such  in  reality,  as  the  party  had  suf- 
fered by  the  imlawful  act  complained  of.  At  the*  same  time,  it 
liy  no  means  followed  that  the  recovery  in  trespass  would,  of 
course,  revive  the  judgment  debt.  Whether  it  would  have  that 
effect  or  not,  depended  upon  the  rule  of  damages  which  the 
court  might  adopt  in  the  trespass  suit.  Under  these  circum- 
stances, the  course  taken  by  the  court  was  not  only  just  and 
proper  in  itself,  but  prevented  a  circidty  of  action;  for  liad  the 
court  given  the  full  value  of  the  property,  that  circumstance 
would  have  entitled  the  defendant  to  revive  his  judgment  by 
scire  facias  or  to  enforce  it  by  action  of  debt,  and  to  recover 
again  from  the  plaintiff  a  part  of  the  damages  thus  given.    The 
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court  would  not,  unless  compelled  to  do  so,  render  soch  a  judg« 
ment  as  would,  of  itself,  lay  the  foundation  of  a  counter  action, 
and  entitle  the  unsuccessful  party  to  recoyer  back,  in  another 
form,  a  part  of  the  money  paid  under  the  judgment. 

In  the  present  case,  the  court  held  the  whole  proceeding  in 
relation  to  the  tax  to  be  illegal  and  void.  Had  the  illegal  por- 
tion of  the  tax  been  laid  and  assessed  as  a  distinct  tax,  there 
would  have  been  no  difficulty  in  enforcing  other  taxes,  lawfully 
laid;  but,  unfortunately,  the  tax,  laid  for  an  object  not  within 
the  corporate  purposes  or  powers  of  the  town,  and  which  the  cor- 
poration could  not  legally  impose,  was  blended,  ia  the  outset, 
hj  thcTote  creating  it,  with  taxes  for  legitimate  purposes,  and 
was  so  asseesed.  It  was  impossible  for  the  court  to  discriminate 
between  that  pertion  of  the  tax  which  could  be  legally  laid  and 
that  which  could  not.  Hence  the  whole  proceediog  was  declared 
Toid,  and  the  whole  matter  rested  where  it  would  have  done, 
had  no  Tote  been  taken  imposing  a  tax  for  any  purpose. 

There  was  therefore  no  debt  of  the  plaintiff  to  be  satisfied; 
no  subsisting  legal  obligation  to  be  discharged;  but  the  case 
was  the  same,  as  if  the  plaintiff's  property  had  been  taken  with- 
out process  and  without  any  legal  purpose.  The  distinction, 
then,  between  the  case  of  Lamb  t.  Day  and  this  is,  that,  in  the 
former  case,  there  was  a  legal  debt  satisfied,  and  the  plaintiff 
had  thus  far  the  benefit  of  the  property.  In  this  case,  there 
being  no  debt  to  be  satisfied,  the  application  of  the  property 
npon  the  illegal  and  void  tax  was  no  benefit  to  the  jpsuctj.  The 
rule  of  damages,  therefore,  must  be  the  value  of  the  property. 

The  case  of  Irish  v.  Cloyes  etal.,8  Yt.  80  [30  Am.  Dec.  446], 
is  analogous  to  Lamb  t.  Day.  It  was  an  action  of  trover, 
and  the  evidence  of  a  conversion  consisted  in  a  demand  and 
refusal.  Subsequentiy  to  the  demand,  the  chattels  were  seized 
fay  a  third  person,  a  collector  of  taxes,  and  were  regularly  dis- 
posed of  to  satisfy  the  tax.  The  plaintiff  having  thus  received 
the  benefit  of  the  property,  in  satisfaction  of  his  own  debt,  the 
court  held  him  entitied  to  nominal  damages  only. 

Judgment  affirmed. 

Cited  in  BueknaU  ▼.  Siory,  86  Qd.  73,  to  the  point  that  it  is  impossible  to 
tepantte  and  distinguish  the  part  of  a  tax  which  is  legal  from  that  which  is 
illegal;  in  Wailr.  TrunUmU,  16  Mich.  2i6,  to  the  point,  that  where  township 
er  district  meetingB  vote  illegal  ezpenditores,  the  collector  and  other  town 
sfficers  are  liable  as  trespassers  for  enforcing  a  tax  to  pay  them. 


216  Davis  v.  Waterman.  [Vermonl^ 

Davis  v.  Waterman  et  al. 

[10  TXSMOKT,  626.] 
CUBX  IN  COUSTRT   StOBB  HAS  AUTH0SIT7  TO  EmPLOT  AtTOBKET  foT  hi* 

absent  employer,  to  defeat  a  fraadulent  attachment  of  the  goods  of  the 
latter's  debtor,  and  such  employment,  when  made  in  a  proper  case,  will 
bind  the  employer  of  such  clerk. 

AonoN  on  book  account  commenced  in  a  justice's  court  and 
appealed  to  the  couniy  court,  where  judgment  to  account  waa 
rendered,  and  an  auditor  appointed,  who  reported  as  follows: 
That  one  Huntoon,  being  indebted  to  defendants  Waterman  & 
Nojes  in  the  sum  of  one  hundred  and  thirty  dollars,  to  de- 
fendants Strong  &  Delano  eighty  dollars,  and  to  defendant 
Munson  forty  dollars;  Huntoon  fraudulently  deeded  his  farm 
and  caused  his  personal  property  to  be  attached;  Delano 
and  Waterman  were  absent,  and  the  clerk  in  Strong  &  De- 
lano's store  had  the  same  property  attached  at  the  suit  of 
Strong  &  Delano;  Munson  also  attached  it,  and  Charles 
Waterman,  a  clerk  in  the  store  of  Waterman  &  Noyes,  followed 
with  an  attachment  by  that  iirm;  said  Charles  Waterman,  on 
being  informed  by  the  clerk  of  Strong  &  Delano  that  the  first 
attachment  named  above  could  probably  be  defeated  by  sending 
an  attorney  to  defend  the  suits,  said,  that  if  Strong  &  Delano  and 
Munson  agreed  to  send  an  attorney  for  that  purpose,  Waterman 
&  Noyes  would  pay  their  proportion  of  the  expenses;  the  plaintiff 
being  informed  of  this,  and  being  requested  by  said  Charles 
Waterman  to  do  so,  defended  against  the  suits  and  defeated 
them;  for  this  service  this  suit  is  brought;  that  defendant  Water- 
man, when  informed  of  the  plaintiff's  success  in  the  business, 
said  ' '  he  has  done  well  and  ought  to  have  his  pay."  The  auditor 
found  for  the  plaintiff,  the  counfy  court  accepted  his  report,  and 
the  defendants  excepted. 

L.  B.  Peck,  tor  the  defendants. 

Plaintiff,  pro  se. 

By  Court,  Collameb,  J.  The  question  in  this  case  entirely 
depends  on  the  extent  of  the  power  of  the  clerk  of  Waterman  & 
Noyes,  imder  the  circumstances,  then  existing.  That  the  clerks, 
in  our  country  stores,  with  whom  are  left  the  goods  and  demands 
of  our  merchants,  have  charge  of  both,  and,  in  the  absence  of 
the  principals,  have  power  to  receive  pay  on  the  demands,  and 
to  institute  suits  for  their  securiiy,  where  an  emergency  arises, 
there  can  be  no  doubt,  and  it  is  conceded  in  this  case.  It  is  gen- 
erally done.  It  was  done  by  the  clerk  in  this  case,  and  was 
ratified  and  approved  by  his  employers,  who  took  the  avails. 
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But  it  is  insisted,  that  the  clerk  could  not  go  further,  and  em- 
ploy an  attorney  to  defeat  the  previous  fraudulent  attachment. 
But  this  latter  power  is  absolutely  necessary,  as  an  incident  of 
the  former,  or  the  former  power,  existing  for  the  security  and 
advantage  of  the  merchant  would,  frequently,  be  of  no  avail. 
"Where  i%  fraudulent  attachment  or  sale  of  a  debtor's  goods, 
made  in  the  absence  of  the  merchant  creditor,  as  in  this  case, 
and  the  parties  to  such  sale,  were,  with  the  goods,  leaving  the 
state,  an  immediate  attachment  is  necessarily  made  by  the  clerk. 
Now,  a  suit  may  be  brought  by  these  persons,  against  the  attach- 
ing officer,  and  the  whole  case  be  determined  before  the  merchant 
could  return  from  an  ordinary  journey  to  market.  Most  clearly 
the  clerk  might  have  power  to  employ  counsel  to  defend  the 
merchant's  rights,  in  such  case,  and  to  render  effectual  the  at- 
tachment which,  it  is  granted,  he  has  power  to  make.  It  would 
otherwise  be  useless.  If  the  clerk  may  employ  counsel,  he  may 
join  others,  who  have  a  common  interest  in  so  doing.  If  he  may 
defend  the  merchant's  rights  in  his  absence,  in  relation  to  the 
demands  left  with  him,  he  may  do  so  in  any  legal  manner  his 
discretion  may  dictate.  In  this  case  he  joined  others  in  employ- 
ing the  plaintiff,  as  an  attorney,  to  defeat  the  first  fraudulent  at- 
tachment, and  thus  secured  his  employers'  debt.  And  to  render 
effectual  the  attachment  he  had  made  thereon,  he  judged  it  bet- 
ter so  to  do,  at  the  common  expense  of  all  the  defendants,  than 
to  leave  his  employers  to  contest  a  doubtful  suit,  alone.  He 
judged  rightly.  It  succeeded,  and  his  employers,  on  their  re- 
turn, did  not  repudiate  the  attachment  he  made,  but  pocketed 
the  fruits  of  the  enterprise,  and  should  pay  the  expenses  which 
attended  it. 

Judgment  affirmed,    

Low   V.    FEKKINa 

(10  VkBMOHT,  633.]   . 

Sbvulal  Pxbsons  AssodATZD  IK  Private  Tkust  ob  AoxNormust  all  oonoor 

in  order  to  bind  the  parties  for  whom  they  act. 
Declarations  Madb  bt  Onb  ov  suoh  Pbesons  are  not  evidence  of  the  acta  of 

AssuMFSTT.    The  opinion  states  the  case. 

A,  Undenoood,  for  the  plaintiff. 

J.  MattockSy  for  the  defendant. 

By  Court,  Phslps,  J.    This  case,  although  somewhat  complex, 
presents  in  reality  but  one  question  for  our  consideration.    It 
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appears  that  a  contract  had  been  entered  into  by  the  plaintii 
with  certain  individuals,  as  agents  or  trustees  of  an  associatioB 
for  building  a  church,  for  erecting  the  building  upon  oertain 
specified  terms;  and  in  the  course  of  the  trial,  it  became  neces- 
sary for  the  plaintiff  to  prove,  that  by  agreement  of  parties  the 
special  contract  was  abandoned,  and  timt  he  was  to  be  paid 
for  the  erection  of  the  building  upon  a  quantum  merwU.  To 
prove  this,  he  offered  testimony  to  prove  that  one  of  the  agents 
had  said  to  Morrison,  who  was  associated  with  the  plaintiff  in 
the  erection  of  the  building,  and  to  induce  him  to  proceed  with 
the  work,  that  he  should  lose  nothing  if  he  proceeded  with  it; 
and,  also,  that  another  of  the  trustees  had  admitted,  that  such 
new  contract  was  made.  The  case  states  that  there  were  four  or 
five  of  these  trustees  in  all.  The  testimony  was  rejected  by  the 
court  below,  upon  the  ground  that  the  concurrence  of  all  the 
trustees  was  neoessaxy ,  to  alter  the  contract,  to  which  the  plaintiff 
^cepted. 

There  can  be  no  doubt  that  the  court  did  right,  in  rejecting 
the  testimony  upon  the  ground  stated.  Where  several  indi- 
viduals are  associated  in  a  public  trust,  it  is  competent  for  a 
majority  to  act,  and  to  bind  their  principals;  but,  in  the  case  of 
a  private  trust  or  agency,  the  rule  is  different,  and  the  concur- 
rence of  all  is  necessary.  There  is  another  reason  why  a  part  of 
this  testimony  was  improper,  and  that  is,  that  the  testimony  was 
hearsay  only.  It  is  a  general  rule,  that  the  declarations  of  a  per- 
son, who  is  himself  a  competent  witness,  shall  not  be  received.  I 
know  of  no  exception  to  this  rule,  except  when  the  declarations 
themselves  are  to  be  regarded  as  facts,  and  constitute  a  part  of  the 
res  gestcB,  The  declarations  of  a  person  in  possession  of  real 
estate  may  be  received  to  explain  and  give  character  to  his  pos- 
session, but  there  the  declarations  are  the  fact  to  be  proved,  and 
will  give  character  to  the  possession,  whether  true  or  false.  So 
the  declarations  of  an  agent,  while  acting  for  his  principal,  and 
which  are  a  part  of  the  res  gestce,  may  be  proved.  But  in  this 
case  the  admission  of  the  trustee  is  not  of  that  character,  nor 
was  he  the  agent  of  these  parties.  Had  the  suit  been  against 
the  association,  and  the  trustee  had  been  one  of  them,  possibly 
his  admission  would  be  pertinent,  as  the  admission  of  the  party. 
But,  as  between  these  parties,  the  trustees  were  competent  wit- 
nesses, and  of  course  their  outdoor  declarations  are  hearsay 
merely,  and,  as  such,  clearly  not  admissible. 

Judgment  aflSrmed.  

Im  Private  Matters  all  Trustees  must  Concur:  See  note  to  McOreadg 
r.  Ouardiam  qftlvt  Poor.  11  Am.  I)oa  674,  and  the  cases  there  cited. 
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aoyxncoirT.687.] 
Pianos  0BX4iiriiro  €kx>i>s  or  Anotbek  by  Falsi  akd  FkiuDULnrr  Dio- 
LARAXIOHS  respecting  hia  estate  and  circnTimtanoea,  ia  not  indietAhU 
under  the  statute  of  this  state  for  the  punishment  of  high  erimes  and 
'  misdemeanors. 

IsFOBXATioN  filed  ogaiiist  the  defendant  by  the  state's  attorney. 
The  defendant,  after  haying  pleaded  guilty,  moTed  in  arrest  of 
judgment  for  the  insufficiency  of  the  information.  The  otlier 
facts  sufficiently  appear  from  the  opinion. 

E.  L.  Ormsbee  and  M.  Str(mg,jun.,  for  the  defendant. 

S.  Ibot,  state  attorney,  for  the  prosecution. 

By  Cotirt,  Botge,  J.  The  information  charges,  in  substance, 
that  the  respondent,  by  certain  false  and  fraudulent  declarations 
respecting  his  estate  and  circumstances,  obtained  the  property 
of  one  Anthony,  -mih  intent  to  defraud  him  of  the  same;  and 
the  question  is,  whether  such  declarations,  made  with  such 
intent,  and  operating  successfully,  constitute  the  offense  for 
which  our  statute  provided.  .It  was  never  solemnly  decided 
that  the  assertion  of  a  bare  falsehood,  though  occasioning  injury 
to  another,  and  made  with  that  view,  furnished  the  ground  even 
of  a  civil  action,  until  the  case  of  Pasley  v.  Freeman,  3  T.  B. 
51.  The  early  English  statutes  limited  the  criminal  offense  to 
the  use  of  false  tokens,  but  that  of  30  Oeo.  n.  extended  it  to 
false  pretenses,  and  under  this  act  mere  false  and  fraudulent 
declarations  were  held  to  be  sufficient. 

By  the  thirtieth  section  of  our  statute  for  the  pimishment  of 
high  crimes  and  misdemeanors,  the  offense  in  question  is  de- 
scribed in  the  following  terms:  "  That  if  any  person  shall,  by 
false  tokens,  messages,  letters,  or  by  other  fraudulent,  swindling, 
or  deceitful  practices,  obtain  or  procure,  from  any  person  or 
persons,  any  money,  goods,  or  chattels,"  etc.  As  the  offense 
charged  npon  the  respondent  is  evidently  not  within  the  foiiner 
or  spedfio  part  of  this  description,  the  question  arises  upon  the 
terms  "other  fraudulent,  swindling,  or  deceitful  practices." 
From  the  impossibility  of  anticipating  every  device  which  art 
and  wickedness  might  resort  to,  the  statute  has  properly  added 
these  general  words.  And  for  this  reason  they  are  not  to  be 
rejected,  though  part  of  a  highly  penal  statute.  It  is  the  duty 
of  the  court  to  construe  them.  In  doing  this,  it  must  be  remem* 
bered  that  penal  statutes  should  be  construed  strictly.    They 
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are  neyer  to  be  carried  beyond  the  letter  for  the  purpose  of 
effectuating  the  supposed  intent;  nor  beyond  the  obrious  spirit 
and  intention,  though  the  words  may  admit  of  a  more  extended 
construction.  Now  we  find  these  expressions  employed  in 
immediate  connection  with  certain  acts,  which  are  described 
and  msCde  punishable  by  the  statute;  and  such  acts  constitute 
fraudulent,  swindling,  and  deceitful  practices,  within  the  stat- 
ute. Hence  we  consider  that  the  words  in  question  were  added* 
not  for  the  purpose  of  enlarging  the  definition  of  the  offense 
from  positive  acts  to  mere  declarations,  but  from  the  difficulty 
of  extending  the  description  to  all  other  acts  or  practices  of  a 
like  nature,  which  might  be  resorted  to  as  means  for  effecting; 
the  same  criminal  object.  Besides,  a  well-known  distinction 
between  swindling  practices  and  swindling  pretenses,  or  declar- 
ations, had  been  made  and  long  settled  under  the  English  stat- 
utes; and  had  the  l^slature  designed  to  abrogate  that  distinc- 
tion, they  would  doubtless  have  spoken  in  tame  more  cleaily 
adapted  to  such  purpose. 
Judgment  arrested. 

AcnoN  voB  DioxxT  dobs  vot  Lib  against  a  penon  for  making  fdae  vep- 
mentations  as  to  his  own  peconiary  reaooroes,  in  order  to  obtain  cradii  fof 
goods  sold  him:  FUker  t.  Brown^  4  Am.  Dec  728. 
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GrOVEBNOB  FOB  FiBHEB  V.  VaNMEIEB. 

[9  LnOH,  18.] 

PKMTPOEnoaBirr  ov  Shxbiff's  Saxi  bt  Ordek  or  Pbbson  hatino  ko  Au- 
THOBIT7  win  sabject  the  offioer  to  liability,  unless  he  can  show  that  the 
judgment  creditor  aoqniesoed  in  the  order. 

Depdtt  Shxbot,  in  Lsymro  upon  Pbofebtt,  acts  for  his  principal,  and 
if  he  fails  to  seU  as  directed  by  the  writ,  or  by  any  act  of  his  saffers  the 
property  to  be  eloigned,  or  ri^ts  to  be  acquired  in  it  by  others,  prefer- 
able to  plaintiff  in  the  writ,  Ms  principal  is  liable  for  its  value. 

Upon  a  Bill  ov  fizGEPnoirs  setting  forth  the  facts  proved  at  the  trial,  the 
appellate  conrt,  there  being  no  conflict  in  the  evidence,  and  no  dispute 
as  to  the  credibility  of  the  witnesses,  will  decide  whether  the  verdict 
conforms  to  the  &cts,  and  if  in  its  opinion  it  does  not,  a  new  trial  will  be 
granted,  although  the  trial  court  and  jury  both  concurred  in  their  con- 
elusions.    Per  Tucker,  P. 

MxBx  PosTFoysMKNT  OV  A  Salk  of  property  levied  on  under  execution  does 
not  affect  the  judgment  creditor's  rights,  unless  there  is  coUnsion  be- 
tween the  parties;  but  a  direction  not  to  sell,  but  to  leave  the  property 
in  the  debtor's  possession,  renders  the  execution  fraudulent  as  to  other 
creditors,  who  may  take  the  property  in  execution.     Per  Tucker,  P. 

Debt  on  the  ofScud  bond  of  Yanmeter,  as  sheriff,  against  him 
and  his  sareties.  The  breach  assigned  was,  that  an  execution 
had  been  issued  upon  a  judgment  in  favor  of  Fisher  against 
Machir  and  Hopewell,  placed  in  the  hands  of  a  deputy  of  Van- 
meter,  and  levied  upon  fourteen  horses,  Machir's  property;  that 
instead  of  selling  the  same  as  directed,  by  a  vend,  ex.,  the  dep- 
uty, without  authority,  returned  the  horses  to  Machir.  The 
defendants  pleaded:  1.  Conditions  performed;  2.  That  Fisher 
had  giyen  the  deputy  written  instructions  to  postpone  the  sale 
for  two  months,  and  to  hold  the  property  subject  to  the  sheriff's 
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control;  and  that  the  sale  was  postponed,  whereby  tne  property 
was  released  from  the  execution;  3.  That  no  such  writs  as  were 
described  in  the  declaration  had  come  to  the  sheriffs  hands,  or 
had  been  levied  upon  the  property,  nor  was  the  property  sur- 
rendered as  alleged.    Issues  were  made  upon  these  pleas,  and 
at  the  trial  a  verdict  was  rendered  for  the  defendants,  and  the 
court  gave  judgment  accordingly,  refusing  a  motion  for  a  new 
trial  made  by  the  relator  Fisher.    A  bill  of  exceptions  was  filed 
by  plaintiff,  setting  forth  the  official  bond  of  Yanmeter,  the  judg- 
ment in  Fisher's  favor,  and  the  issuance  of  an  execution  thereon, 
and  placing  the  same  in  the  hands  of  Craigen,  a  deputy  of  Yan- 
meter, who  levied  it  on  fourteen  horses,  the  property  of  Machir. 
Upon  the  writ  was  returned  '*  Executed  on  fourteen  head  of 
horse  creatures,  and  two  months  given  by  Jacob  Fisher.''    The 
date  of  the  return  did  not  appear.    The  judgment  in  Fisher's 
favor  was  against  Machir  as  principal  in  a  bond  and  Hopewell 
as  surety;  and  in  a  suit  in  chancery,  the  latter  was  held  released 
from  all  liability  thereon,  by  reason  t>f  the  return  macle  by  the 
sheriff  upon  the  execution.    It  also  appeared  from  the  bill  of 
exceptions  that  the  horses  upon  which  the  execution  was  levied, 
were,  subsequently  to  such  levy,  mortgaged  by  Machir  to  other 
creditors,  and  "  that  in  consequence  of  the  return  made  by 
Craigen  on  the  execution  the  mortgage  had  gained  a  preference 
over  the  execution;  and  that  after  making  the  execution,  Mfi/»hiT 
became,  and  died,  insolvent."    The  defendants  proved  that  the 
sale  of  the  horses  had  been  postponed  for  two  months,  by  the 
written  order  of  Jacob  Fisher,  the  father-in-law  of  William 
Fisher,  the  relator;  but  it  also  appeared  that  he  had  no  author- 
ity to  order  such  postponement.     Subsequent  to  such  order,  the 
sheriff  told  William  Fisher  what  he  had  done,  "  who  was  offended 
at  it,  and  told  the  sheriff  to  go  on  and  sell  the  property  at  the 
end  of  the  two  months,  and  make  the  money  as  soon  as  he 
could."    The  sheriff  advertised  the  property  for  sale  at  the  end 
of  the  two  months,  but  did  not  attend  at  the  day  and  place  of 
sale.    The  other  facts  are  stated  in  the  opinions.    Fisher  ap- 
plied for  a  supersedeas,  which  was  allowed. 

Johnson^  for  the  plaintiff  in  error. 

Stanard,  contra. 

Pabkeb,  J.  The  bill  of  exceptions  in  this  case  does  not  state 
the  fact  that  the  property  levied  on  was  returned  by  the  sheriff 
to  the  debtor,  but  the  other  facts  proved  sufficiently  establish  it. 
For,  otherwise,  the  sheriff  would  have  proceeded  to  sell  at  the 


Nov.  1837.]  QCVEBNOE  V.  YAinfETEB.  223 

end  of  the  two  months,  and  the  mortgage  of  the  properly  1^ 
Machir  wotQd  not  have  affected  the  preferable  lien  of  the  plaint- 
ifTs  execution,  although  the  consent  to  postpone  the  sale,  would, 
according  to  the  authority  of  BidliJtts  Eafrs  v.  WinsUms^^  have 
released  the  surety.  The  gravamen  of  this  action,  therefore,  lb 
that  the  sheriff  did  not  retain  in  his  possession  the  properly 
levied  on,  and  proceed  to  sell  it;  and  from  this  obligation  he 
was  not  released  by  any  act  of  the  plaintiff.  If  the  conversation 
of  the  plaintiff  with  the  sheriff  took  place  after  the  return  day  of 
the  execution,  it  can  hardly  be  construed  into  a  recognition  of 
Jacob  Fisher's  officious  act,  for  then  the  mischief  had  been  done, 
and  the  surety  released;  and  if  before,  it  was  no  more  than  a 
direction  to  postpone  the  sale,  holding  the  property  in  his  own 
hands  to  satisfy  the  debt  after  the  expiration  of  the  two  months, 
which  did  not  authorize  the  sheriff  to  return  it  to  Machir,  nor, 
in  my  opinion,  discharge  the  lien  of  the  execution.  The  deputy 
sheriff  most  be  considered  as  still  holding  it  as  sheriff;  and  if, 
at  the  expiration  of  the  time,  he  failed  to  sell,  or,  by  any  pre- 
vious act  of  his,  suffered  the  property  to  be  eloigned,  or  rights 
to  be  acquired. in  it  by  others,  preferable  to  the  plaintiffs',  his 
principal  is  liable  for  its  value. 
I  think,  therefore,  the  new  trial  ought  to  have  been  awarded. 

Bbockssbbouoh  and  Brooks,  JJ.,  concurred. 

TucKEB,  P.  I  am  also  of  opinion,  that  the  judgment  should 
be  reversed  and  a  new  trial  awarded.  Although  the  court  and 
jury  have  concurred,  yet  the  facts,  and  not  tiie  credibility  of 
testimony,  being  fairly  before  this  court,  it  must  decide  whether 
upon  the  facts  stated  the  defense  was  made  out.  I  think  it  was 
not.  The  order  to  the  sheriff  was  given  by  an  imauthorized 
person,  and  the  acquiescence  in  that  order  by  the  plaintiff  sub- 
sequently, ought  to  have  been  established  in  order  to  charge 
him.  The  fact,  that  he  directed  the  sheriff  to  proceed  at  the  end 
of  the  two  months,  would  have  afforded  strong  evidence  of  ac- 
quiescence, if  it  occurred  before  the  day  appointed  for  the  sale. 
But  if  it  occurred  afterwards,  it  would  be  of  little  weight,  as  the 
mischief  was  then  done.  It  was  incumbent,  then,  on  the  de- 
fendant to  show  the  time  at  which  the  alleged  acquiescence  oc- 
curred, and  that  fact  not  appearing,  his  defense  as  to  this  mat^ 
ter  was  not  made  out. 

I  am,  however,  farther  of  opinion,  that  if  William  Fisher  had 
given  the  direction  which  Jacob  gave,  it  would  not  have  been  a 
sofiicieut  defensci    The  sheriff  was  not  directed  to  return  the 
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projpertj  to  Machir's  possession.  It  was  a  mere  direction  to 
postpone  the  sale,  but  to  hold  the  property  subject  to  his  con- 
trol. The  mere  postponement  of  a  sale  under  an  execution 
does  not  a£Eect  the  plaintiff's  rights,  unless  there  be  collusion. 
But  if  he  directs  the  sheriff  not  to  sell,  but  to  leave  the  prop- 
erty in  the  debtor's  possession,  the  execution  is  fraudulent,  and 
any  other  creditor  may  take  the  property  in  execution:  13  Yin. 
Abr.,  Fraud,  G,  pi.  3,  p.  524,  cited  by  Green,  J.,  in  Claytor  v. 
Anthony,  6  Band.  305;  2  T.  B.  596.  The  difference  is  obyious. 
So  long  as  the  goods  are  in  the  hands  of  the  sheriff,  they  are  in 
the  custody  of  the  law.  But  when  the  plaintiff  directs  a  return 
of  them,  he  takes  them  out  of  the  custody  of  the  law;  and 
from  that  moment  they  are  no  longer  bound  by  his  execution. 
These  principles  will  be  found  to  be  maintained  by  the  cases  of 
Baird  ▼.  Bice,  1  Call,  18  [1  Am.  Dec.  497],  and  BuUitts  Eafrs  v. 
Winstcms,  1  Munf .  269.  In  this  case,  then,  the  order  bad  not 
the  effect  of  removing  the  lien,  and  leaving  the  property  sub- 
ject to  the  execution  of  another,  or  to  be  incumb€a:ed  by  trusts 
in  favor  of  other  creditors.  The  sheriff,  however,  failed  to  obey 
the  order;  he  failed  to  hold  the  property,  or  if  he  does  hold  it, 
he  has  failed  to  appropriate  it  by  sale  for  the  benefit  of  the 
plaintiff.  In  point  of  fact  the  property  was  incumbered  by  a 
mortgage  and  sold  under  it.  The  sheriff,  therefore,  must  have 
permitted  it  to  go  out  of  his  hands,  and  this  without  authority. 
If  so,  he  is  responsible.  It  is  the  simple  case  of  a  levy,  and  an 
eloignment  by  his  default. 

Judgment  reversed,  verdict  set  aside,  and  cause  remanded  for 
a  new  trial. 

Absent,  Cabell,  J. 


Shsbof's  Authobttt  to  Asjoxtrn  ExxounoN  Salis. — ^Xtus  sabJMt,  and 
also  the  extent  to  which  a  sheriff  is  bound  to  obey  the  instnictions  of  plaint- 
iff, are  considered  in  the  note  to  McDonald  v.  Neilton,  14  Am.  Dec  457«  and 
in  the  note  to  RtuaeU  v.  SichanU,  26  Id.  536. 

Damaqks  fob  Failurb  to  Skbvx  £xbcution:  See  Ishamr,  EggletUm,  19 
Am.  Dec.  714;  Hodsdon  v.  WUknu,  20  Id.  347. 

SszBir^a  Liability  fob  his  Dbputt's  Tobts:  See  CampibeU  ▼.  Phdjm, 
11  Am.  Deo.  145;  Ocrham  v.  Oale,  17  Id.  549;  Fortjfthe  v.  £IU§,  20  Id.  218. 


Ttec.  1837.]  ThompsonV?  Ex'r  v.  Guthrie's  Adm'r.  225 

Thompson's  iSs!B  v.  Guthrie's  Adm'b. 

[9  Ldob,  101.] 

lixASUBB  or  Damaobs  nr  an  Action  or  Ck>YSNANT  on  an  exeoatory  oon- 
timet  for  the  sale  of  land,  by  the  oovenantee  against  the  oovenantor^ 
where  the  former  has  been  put  in  possession  and  has  not  been  evicted, 
the  breach  consisting  in  the  covenantor  failing  to  convey,  and  in  his  not 
having  the  legal  title,  is  the  purchase  money  paid  with  interest  for  ths 
time  for  which  the  covenantee  may  be  accountable  for  the  profits  of  the 
land  to  the  tme  owner. 

CoTENABT  brought  by  Quihrie  against  Tliompson,  in  October, 
1817.  Both  parties  having  died  during  the  pendency  of  the  ao- 
tion,  it  was  leviyed  in  the  names  of  their  representatives.  The 
declaration  alleged  a  covenant  by  Thompson  to  convey  to  Quth- 
rie  abont  fifty  acres  of  land  for  fifty  pounds,  and  to  make  him  a 
title  thereto  upon  the  payment  of  the  purchase  price;  that  a 
part  of  the  purchase  money  had  been  paid,  and  the  balance 
with  interest  tendered,  but  Thompson  had  failed  to  convey. 
Two  pleas  were  interposed.  The  first,  that  the  covenant  had  been 
performed,  was  the  only  one  passed  upon  by  the  jury.  Upon 
this  they  found  in  plaintiff's  favor,  and  assessed  the  damages  at 
sax  hundred  and  fifiy  dollars.  It  appeared  that  when  the  cove- 
nant was  entered  into,  possession  was  delivered  to  Guthrie,  and 
that  he  had  never  been  evicted  therefrom.  The  other  facts  nec- 
essary to  an  understanding  of  the  point  decided  are  stated  in 
tbe  opinion. 

Stanard,  for  the  plaintiff  in  error. 

Johnson,  for  the  defendant  in  error. 

Pabkeb,  J.  I  am  of  opinion,  that  the  circuit  court  ought  to 
have  granted  a  new  trial  in  this  case,  on  the  ground,  if  upon  no 
other,  that  the  damages  were  excessive  and  vindictive.  [Here, 
the  judge  recapitulated  the  leading  facts  of  the  case.  ]  Although 
Thompson  had  not  the  legal  title,  there  is  no  evidence  to  show 
that  he  had  not  such  an  equitable  one,  as,  combined  with  his 
possession  and  the  long  possession  of  those  holding  under  him, 
would  have  enabled  his  assignee  to  defend  himself  against  the 
claim  of  Beverley.  No  eviction  had  taken  place;  no  offer  had 
been  made  to  Thompson  to  cancel  the  bargain,  yield  the  posses- 
sion to  him,  and  remit  him  to  his  original  rights.  The  pur- 
chase money  was  but  fifty  pounds,  and  only  part  of  it  had  been 
paid.  The  verdict  of  the  jury  for  so  large  a  sum  as  six  hundred 
and  fifty  dollars  in  damages,  must  have  been  rendered  in  conse- 
quence of  its  being  proved  that  in  1817,  when  the  balance 
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of  the  purchase  money  was  tendered,  the  land  was  worth  from 
fifteen  to  twenty  dollars  per  acre  in  cash,  and  that  the  boun- 
daries of  the  ixact,  which  was  sold  for  fifiy  acres,  more  or 
less,  really  contained  about  nineiy  acres.  A  regard  to  both 
these  elements,  in  connection  with  the  return  of  the  purchase 
money  advanced,  must  have  influenced  the  jury.  But  throwing 
out  of  view  the  probability  that  the  title  of  the  covenantee  had 
been  perfected  by  the  lapse  of  time;  disregarding  the  fact  of  his 
neglecting  for  so  many  years  to  tender  the  balance  of  the  pur- 
chase money,  and  ask  for  a  title;  and  supposing  him  to  have 
been  actually  evicted  by  Beverley's  heirs;  the  jury  went  greatly 
^)eyond  the  damages  to  which  the  plaintiff  was  entitled. 

In  the  case  of  actual  eviction  from  land  for  which  the  pur- 
chaser has  a  conveyance,  he  can  only  recover  the  purchase 
money,  with  interest  for  such  time  as  he  is  liable  to  be  called  on 
for  rents  and  profits,  and  the  costs  of  defending  the  title.  This 
is  the  settled  rule  by  which  the  damages  are  measured  in  cases  of 
eviction  under  an  executed  contract,  *'  whether  they  be  claimed 
in  an  action  upon  a  warranty,  or  covenant  of  seisin,  or  of  power 
to  convey,  or  for  quiet  enjoyment:"  See  Stoui  v.  Jackson,^  and 
ThreUceWs  Adm'r  v.  MUhugh's  Ex^r?  The  same  rule  applies,  at 
least  with  equal  force,  to  executory  contracts  for  land.  In  IftQs 
V.  BeU^  President  Pendleton,  who  delivered  the  opinion  of  the 
court,  seemed  to  think  it  applied  a  fortiori:  for  whilst  he  inclined 
to  the  opinion,  that  if  a  conveyance  was  made  with  warranty^ 
the  purchaser  upon  eviction  was  entitled  on  the  covenant  to  the 
increased  value  of  the  estate,  he  declared,  that  as  in  that  case 
the  contract  was  executory,  a  court  of  equity  jrould  adjust  the 
damages  upon  equitable  principles;  and,  accordingly,  he  decreed 
the  value  at  the  time  of  the  agreement.  So  in  Flwreauy.  Thom- 
hill,  on  covenant  to  convey  a  tract  of  land  at  a  future  time, 
which  had  increased  in  value,  and  the  vendor  had  no  dear  title, 
the  vendee  was  only  allowed  the  purchase  money  and  interest, 
for  that  was  his  real  loss.  And  Judge  Green,  in  Stout  v.  Jacl> 
son,  says,  that ''  in  all  cases  of  executory  contracts,  the  oompen* 
sation  in  case  of  failure,  when  the  property  sold  has  in  the  mean 
time  increased  in  value,  should  be  the  same  as  in  case  of  an 
executed  contract  with  warranty,  and  an  eviction;  for  the  real 
loss  to  the  purchaser  is  the  same."  Judge  Cabell,  too,  in  the 
case  of  ThreUeeld'a  Adm'r  v.  FUzhugKB  Eafr,  draws  the  distinction 
between  contracts  to  deliver  personal  property,  and  contracts  to 
convey  lands,  at  a  future  period,  in  these  words:  *'InallQxeoator;f 
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contzacts  for  the  deliyezy  of  personal  property  at  a  future  day^ 
the  established  standard  of  damages  is  the  yalue  of  the  property 
at  the  time  and  place  when  and  where  it  ought  to  be  delivered. 
In  all  executory  contracts  for  the  conveyance  of  land  at  a  future 
time,  the  established  measure  of  damages  is  the  purchase 
money." 

On  a  covenant  to  make  a  good  title,  where  there  is  no  fraud 
on  the  part  of  the  vendor,  and  he  sells  believing  his  title  tobea 
good  one,  or  that  it  can  be  made  so,  the  rule  must  be  the  same. 
The  vendee's  loss,  in  case  of  failure,  is  the  purchase  money;  the 
profits,  as  long  as  he  receives  them,  standing  in  lieu  of  interest, 
unless  so  far  as  they  are  recovered.  For  this  loss  he  ought  to 
be  compensated,  if  the  land  falls  in  value;  and  no  more  than 
compensated  if  it  rises.  Such  a  rule  offers  no  temptation  to  the 
vendor  to  violate  his  contract;  because,  if  he  has  a  good  title, 
the  vendee  can  claim  specific  performance  in  a  court  of  chan- 
cery, instead  of  bringing  his  action  at  law.  As  to  the  additional 
quantity  of  land  over  and  above  that  sold,  the  vendee  has  no 
claim  whatever  to  compensation;  and  with  respect  to  loss  sus- 
tained by  having  put  improvements  on  the  estate,  he  can  not  re- 
cover, for  the  reasons  assigned  by  Judge  Oreen,  in  SUnU  v.  Jaciiy 
mm. 

Hence,  the  plaintiff  here,  in  case  of  actual  eviction,  wouldl 
seem  to  have  been  entitled  to  little  more  than  one  hundred  dol- 
lars, which  he  had  paid,  with  some  interest.  Under  the  actual 
circumstances  of  the  case,  I  am  strongly  inclined  to  think  his, 
damages  should  have  been  nominal:  but  as  (if  my  opinion  pre- 
vails) the  cause  must  be  sent  back  for  a  new  trial,  and  its  aspect 
may  be  changed  by  new  pleadings  and  new  evidence,  I  forbear  to 
give  any  opinion  on  this  point. 

The  other  judges  concurred.  Judgment  reversed;  and  causa 
remanded  for  a  new  trial. 

Absent,  Bbooxb,  J. 

OovsvAaT  TO  GoNVXT,  Damaou  V0&  BuAOB  OF:  SeeXowt  V.  MeDtmM^ 
IS  An.  Deo.  181;  Baidwinr,  iftmn,  20Id.  027,  682,  note. 
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V.  Bassett  bx  al. 

[9  Lnoa,  U9.] 

Fatmsbt  Mads  to  ▲  Dx  Facto  ADMnosTBATOB,  appointed  hy  a  court  el 
recofd  having  jurisdiction  of  the  probate  of  wills  and  the  gnmtlng  of 
administration,  before  saoh  administrator's  authority  was  saperseded,  is 
valid.    Per  Tacker,  P. 
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BvxBT  Ibrsvocablb  Abbasqkmxst  made  with  sach  adminiBtntor  hj  • 
debtor  is  Yalid  and  binding  as  against  any  snbsequent  administrator.  Per 
Tncker,  P. 

Whebe  a  Court  has  Jurisdiction  of  cases  ejtudem  ffeneria,  its  jndgmtnt  in 
any  case  is  not  merely  void;  because  its  invalidity  can  not  appear  with- 
out an  inquiry  into  the  facts;  an  inquiry  which  the  court  itself  must  bo 
presumed  to  have  made,  and  which  will  not,  therefore,  be  permitted  to 
be  reviewed  collaterally.     Per  Tucker,  P. 

Grant  or  Administration  bythr  County  Court  of  the  estate  of  a  foreignw, 
who  died  abroad,  and  who  had  no  residence  in  the  county  at  the  time  of 
his  death  where  the  letters  are  issued,  nor  any  estate  there,  is  not  void, 
but  voidable  only,  and  the  acts  of  the  administrator  appointed  by  such 
court,  consummated  before  his  administration  is  revoked  or  superseded, 
can  not  be  impeached. 

Where  an  Administrator  Takes  a  Bond  to  himself  for  a  debt  due  to  his 
intestate*s  estate,  payable  at  a  distant  day,  and  sells  it  at  a  large  dis- 
count^ to  an  assignee,  with  notice  that  the  consideration  of  the  bond  waa 
a  debt  due  the  intestate's  estate,  but  who  believes  that  the  administrator 
has  acquired  the  full  property  in  the  bond,  the  burden  of  proving  the 
fairness  of  the  administrator's  conduct  is  upon  such  assignee,  and  if  the 
administrator  has  not  made  such  advances  as  to  justify  him  in  appropri- 
ating the  bond  to  himself,  the  assignee  can  not,  in  equity,  avail  himself 
of  the  transfer. 

Pfm.TP  Grtbces,  deceased,  was,  in  his  life-time,  executor  of 
the  estate  of  John  Bobinson,  deceased,  who  by  his  will  be- 
queathed a  legacy  to  Robert  Kobinson.  Sufficient  assets  came 
to  Grymes'  hands  with  which  to  pay  the  legacy,  but  he  died 
without  having  paid  it.  Administration  was  granted  upon 
Grymes'  estate  to  George  Healy;  and  John  Bassett,  deceased,  the 
father  of  George  Bassett,  one  of  the  appellees  in  this  cause, 
who  was  his  executor,  was  one  of  the  sureties  on  the  adminis- 
tration bond  of  HecJy.  The  latter  having  wasted  the  estate 
of  Grymes,  his  letters  were  revoked,  and  Carter  Braxton,  the 
husband  of  the  sole  heir  of  Grymes,  was  appointed  adminis- 
trator de  bonis  non.  Braxton  and  his  wife  brought  a  suit  against 
Healy  and  the  sureties  who  were  living,  and  the  representatiyes 
of  those  who  were  dead,  among  whom  were  George  Bassett,  ex- 
ecutor of  John  Bassett,  for  an  accounting  of  Healy's  adminis- 
tration of  Grymes'  estate.  In  this  suit  it  appeared  that  Bassett 
would  be  liable  in  a  much  larger  sum  than  that  due  by  Grymes' 
estate  to  the  representatives  of  Bobert  Bobinson,  on  account  of  the 
legacy  bequeathed  to  the  latter  by  Grymes'  testator,  John  Bob- 
inson. Bobert  Bobinson  was,  in  his  life-time,  a  resident  of 
Nova  Scotia,  and  hod  no  other  estate  in  Virginia  except  his 
claim  upon  the  representatives  of  Grymes  for  the  legacy  above 
mentioned.    Upon  the  petition  of  Bobert  G.  Scott,  letters  of 
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administration  were  granted  to  him  npon  the  estate  of  Bobert 
Robinson,  by  the  hustings  conrt  of  the  city  of  Bichmond,  within 
the  jurisdiction  of  which  the  decedent  had  no  property  whatever. 
Scott  applied  to  Braxton  for  the  payment  of  the  legacy  which 
Giymes,  as  Robinson's  executor,  had  become  liable  to  pay  to 
Scott's  intestate,  who  gave  him  the  following  letter  to  Oeorge 
Bassett,  dated  February  1, 1828: 

**  Any  arrangement  you  can  make  with  .Mr.  Scott  relative  to 
the  claim  of  Bobert  Bobinson's  administrator  against  the  estate 
of  Philip  Grymes  will  meet  with  my  approbation;  and  will  be 
allowed  by  me  in  x>art  discharge  of  the  amount  you  may  be  com- 
pelled to  pay  me,  as  the  administrator  of  your  father,  who  was 
the  surety  of  George  Healy  for  his  administration  of  Philip 
Oiymes'  estate.  I  think  the  amount  of  the  claim  against  Mr. 
Grymes'  estate  will  be  between  three  thousand  and  four  thou- 
sand dollars.  Signed,  Cabteb  Braxton." 

In  February,  1828,  in  compliance  with  Braxton's  letter,  and  at 
the  request  of  Scott,  Bassett  executed  to  Scott  individually,  not 
describing  him  as  Bobinson's  administrator,  three  bonds,  paya- 
ble on  the  first  of  March,  1829,  1830,  and  1831  respectively,  ag- 
gregating the  sum  of  three  thousand  nine  hundred  and  fifty 
dollars  and  seventy  cents,  being  the  amount  due  from  Grymes' 
estate  to  that  of  Bobert  Bobinson;  and  also  conveyed  land  in 
trust  to  Hubert  Claiborne,  to  secure  the  payment  of  the  bonds 
as  they  should  come  due.  Scott,  upon  receiving  these  bonds, 
offered  them  for  sale,  and  they  were  purchased  by  Fisher,  the 
appellant.  At  the  date  of  the  purchase  Fisher  was  advised  that 
the  bonds  had  been  taken  by  Scott  as  administrator  of  Bobert 
Bobinson.  In  July,  1828,  James  Lyons,  one  of  Scott's  sureties 
on  his  administrator's  bond,  gave  notice  to  Bassett  that  the  let- 
ters of  administration  issued  to  Scott  were  illegal,  and  that  he 
should  take  steps  to  relieve  himself  from  any  liability  as  Scott's 
surety.  Bassett  immediately  notified  Scott  of  this,  and  also  in- 
formed him  that  the  bonds  which  had  been  assigned  to  Fisher 
would  not  be  paid  to  any  one  but  upon  the  order  of  the  court  of 
chancery.  In  November,  1828,  the  general  court  made  an  order, 
upon  the  application  of  Lyons,  that  the  letters  issued  to  Scott 
were  void,  and  ordered  the  sheriff  of  Middlesex  to  take  the  prop- 
erty of  Bobert  Bobinson  into  his  possession,  and  administer  the 
same  according  to  law.  Upon  notice  of  this  order  being  received 
by  Braxton  and  wife,  the  distributees  of  Grymes,  they  notified 
Bassett,  that  no  payment  made  to  Scott  would  be  allowed  as  a 
credit  against  the  sum  due  from  Hcaly  to  Grymes'  estate.     The 
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first  bond  of  Bassett  having  become  due,  and  he  having  refused 
to  pay  it»  Qaibome,  the  trustee,  at  the  request  of  Fisher,  adver- 
tised the  trust  property  for  sale  to  satisfy  the  bond. 

Thereupon  Bassett  filed  his  bill  in  the  superior  court  of  chan- 
cery of  Bichmond  against  Scott,  Fisher,  Braxton  and  wife,  the 
sheriff  of  Middlesex,  and  Claiborne,  the  trustee;  setting  forth 
the  facts  above  stated,  and  charging  that  Fisher  took  the  bonds 
knowing  the  consideration  upon  which>  they  were  executed,  and 
also  offering  to  pay  the  bonds  provided  he  was  credited  with  the 
amount  thereof  upon  the  claim  which  Grymes'  representatives 
had  against  the  estate  of  his  father  and  testator  as  one  of 
Healy's  sureties.  Fisher,  in  his  answer,  said  that  the  bonds 
were  offered  to  him  by  Scott's  agent,  who  informed  him  that  the 
representatives  of  Qrymes  had  a  claim  against  Bassett  as  the  ex- 
ecutor of  his  father,  who  was  surety  for  Healy;  and  that  Scott 
had  a  claim  on  Grymes'  estate  for  a  legacy  due  Bobert  Bobin- 
son;  that  Scott  was  the  owner  of  this  claim,  having  purchased 
it;  that  Braxton  had  admitted  Scott's  right  to  the  claim,  and 
agreed  to  allow  Bassett  a  credit  against  Grymes'  estate  for  as 
much  as  he  should  pay  Scott;  and  thereupon  Bassett  had  exe- 
cuted these  bonds  to  Scott,  and  that  upon  representations  made 
by  Bassett  that  he  bona  Jide  owed  the  bonds,  and  would  pay 
them  as  they  became  due,  he  purchased  them  and  paid  his 
money  therefor.  Braxton  and  his  wife,  in  their  answer,  stated 
that  ike  letter  of  February  1, 1828,  was  written  imder  the  im- 
pression that  Scott  was  the  rightful  administrator  of  Bobinson's 
estate,  and  had  authority  to  receive  debts  due  that  intestate; 
but  that  if  the  order  of  the  general  court  was  right,  declaring 
Scott's  letters  void,  so  that  he  had  no  authority  to  receive  the 
assets  of  that  decedent,  and  if,  notwithstanding  the  payment  to 
him,  Grymes'  estate  would  still  be  responsible  to  Bobinson's 
legal  representative,  they  insisted  that  Bassett  ought  to  be  en- 
joined from  making  payment  to  Fisher.  The  answer  of  the 
sheriff  stated  that  he  was  informed  that  his  intestate  Bobinson 
had  a  large  claim  against  the  estate  of  Giymes  which  remained 
unsatisfied;  but  he  disclaimed  all  knowledge  of  the  matters  set 
forth  in  the  bill,  and  asked  that  it  be  dismissed.  The  bill  was 
taken  pro  confesso  against  Scott.  No  proof  was  offered  that 
Scott  bad  purchased  from  the  next  of  kin  of  Bobinson,  their 
claim  in  the  Grymes  estate,  but  it  appeared  that  Fisher  under- 
stood and  believed  that  Scott  was  the  absolute  owner  of  the 
claim.  The  cause  was  transferred  to  the  circuit  superior  court 
of  Henrico,  and  upon  the  hearing  the  injunction  against  Clai- 
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borne  to  pieveiit  him  from  selling  was  made  pezpetnal;  and 
Fisher  and  Claiborne  were  required  to  release  to  Bassett  all 
right  and  daun  nnder  the  deed  of  trust;  and  Scott  was  directed 
to  pay  Fisher  the  three  thousand  dollars  he  had  received  from 
him,  with  interest;  the  plaintiff's  costs  were  directed  to  be  paid 
by  Fisher,  which  should  be  repaid  to  him  by  Scott,  who  should 
also  pay  him  his  costs.    Fisher  appealed. 

Sidney  S,  Baxter^  attomey-generalf  and  J.  McO.  Wiokham^  for 
the  appellant. 

Bobertson  and  Bobinson,  for  Braxton  and  wife. 

Stanardy  for  Bassett. 

Johnson,  who  represented  Scotfs  sureties,  appeared  nominally 
for  Bassett. 

TuGKKB,  p.  Upon  the  first  question  which  arises  in  this  case, 
and  which  inyolves  the  yalidiiy  of  the  arrangement  of  the  debt 
due  from  Grymes'  estate  to  Robinson's  estate,  made  with  the 
defendant  Scott,  I  am  of  opinion,  that  Scott  being  de  facto  ad- 
ministrator of  Bobinson,  under  the  appointment  of  a  court  of 
record  having  jurisdiction  of  the  probate  of  wills  and  the  grant- 
ing of  administration,  any  payment  made  to  him  by  any  debtor 
of  that  estate,  before  his  authority  was  superseded,  would  have 
been  a  good  payment,  and,  of  course,  eyeiy  irrevocable  arrange- 
ment made  with  him  by  such  debtor,  would  be  good  and  valid 
against  any  subsequent  administrator.  I  do  not  consider  a 
eouniy  or  hustings  court,  in  relation  to  the  grant  of  administra- 
tion, as  standing  on  the  same  footing  with  the  ordinary  in  Eng- 
land. The  couniy  court  is  a  court  of  record,  and  its  judgments 
or  sentences  can  not  be  questioned,  collaterally,  in  other  actions, 
provided  it  has  jurisdiction  of  the  cause:  6  Bac.  Abr.,  Sheriff, 
M,  2,  p.  166;  3  Wils.  345.  And  this  is  to  be  imderstood  as 
having  reference  to  jurisdiction  over  the  subject-matter:  for 
though  it  may  be  that  the  facts  do  not  give  jurisdiction  over  the 
particular  case,  yet  if  the  jurisdiction  extends  over  that  class  of 
cases,  the  judgment  can  not  be  questioned;  for  then,  the  ques- 
tion of  jurisdiction  enters  into,  and  becomes  an  essential  part  of 
the  judgment  of  the  court.  Thus  if  a  couniy  court  were  to  give 
judgment  of  death  against  a  white  man,  the  sheriff  would  have 
no  lawful  authority  to  execute  him:  or,  if  a  court  of  chancery 
were  to  grant  probate  of  a  will,  it  would  be  ipso  facto  void,  since 
that  court  has  no  jurisdiction  in  any  case  of  probates.  It  is 
held  void  ipso  facto,  because  no  inquiry  is  necessary  to  ascertain 


232  Fisher  v,  Bassett.  [Tii^mia^ 

its  invalidity.  But  where  the  court  has  jurisdiotioii  of  casea 
ejusdem  generis,  its  judgment,  in  anj  case,  is  not  merely  Toid; 
because  its  iuTaliditj  can  not  appear  without  an  inquiry  into  the 
facts;  an  inquiry  which  the  court  itself  must  be  presumed  to 
have  made,  and  which  will  not  therefore  be  permitted  to  be  re- 
viewed collaterally. 

Thus  in  Prigg  v.  Adams,  2  Salk.  674,  in  an  action  for  false 
imprisonment,  the  officer  justified  under  a  ca.  sa.  on  a  judgment 
in  the  court  of  common  pleas,  upon  a  verdict  for  five  shillings,  for 
a  cause  of  action  arising  in  Bristol.    The  plaintiff  replied  an  act 
of  parliament  erecting  a  court  in  Bristol,  and  declaring  that  if 
any  person  brought  any  such  action  in  any  court  at  Westmin- 
ster, and  it  appeared  upon  trial  to  be  imder  forty  shillings,  no 
judgment  should  be  entered  upon  it,  and  if  entered  it  should  be 
void:  yet  the  court  held  it  only  voidable,  and  sustained  the  plea. 
So,  if  an  action  of  debt  were  brought  against  a  resident  of  Han- 
over, in  the  coimty  of  Henrico,  and  judgment  should  be  ren- 
dered against  him,  a  sheriff  could  not  refuse  to  levy  a  ca.  sa. 
issued  upon  the  judgment,  nor  would  he  be  liable  for  false  im- 
prisonment; for  the  plaintiff  in  the  action  of  false  imprisonment 
would  not  be  received,  collaterally,  to  allege  that  the  court  had 
no  jurisdiction.     Were  it  otherwise,  the  whole  system  of  juris- 
prudence would  be  subverted:  the  sheriff  would  be  converted 
into  an  appellate  tribunal;  and  instead  of  the  defendant's  being 
compelled  to  plead  to  the  jurisdiction  at  an  early  stage  of  the 
cause,  he  would  be  permitted  to  put  it  in  issue  in  another  case, 
after  the  termination  of  the  first.     As,  therefore,  the  defendant 
might  have  been  a  resident  of  Henrico  instead  of  Hanover;  and 
even  if  not,  as  he  might  nevertheless  have  been  suable  in  Hen- 
rico if  the  cause  of  action  arose  there,  the  judgment  of  the  court 
is  conclusive  upon  the  point  of  jurisdiction;  and  although,  in 
point  of  fact,  the  defendant  might  have  been  a  non-resident,  and 
the  cause  of  action  might  not  have  arisen  in  Henrico,  yet  the 
judgment  is  valid;  for  the  court  had  general  jurisdiction  over 
matters  of  that  description,  and  the  question  whether  that  gen- 
eral jurisdiction  embraced  the  particular  case,  having  been  de- 
cided by  its  judgment,  can  never  be  again  raised,  except  by  a 
proceeding  in  error,  upon  a  case  properly  appearing  upon  the 
face  of  the  record. 

Such  would  clearly  be  the  law,  in  the  case  of  a  lis  contesiaia, 
where  both  parties  appeared,  and  the  defendant  either  submitted 
to  the  jurisdiction,  or  upon  plea  it  was  decided  against  him. 
How  then  is  it,  where  there  is  a  proceeding  ex  parte,  and  of 
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course  where  the  party  interested,  who  denies  the  Jurisdiction, 
was  not  before  the  court  which  assumed  it?  And  here  I  con- 
ceiye,  as  before,  that  as  to  all  the  world  except  the  party  inter- 
ested, whose  rights  are  invaded  or  ore  to  be  affected  by  the  sen- 
tence, that  sentence  is  conclusive.  Thus,  if  administration  be 
granted  by  the  county  court  of  Henrico,  when  the  jurisdiction  in 
fact  belonged  in  Hanover,  within  which  county  was  the  mansion- 
house  of  the  intestate,  yet  no  debtor  of  the  estate  could  be  re- 
ceived to  plead  ne  ungues  administrator,  in  bar  of  an  action  for 
the  recovery  of  a  debt  due  to  the  estate.  The  greatest  confusion 
and  mischief  would  ensue  if  such  were  the  law;  for  then,  wher- 
ever delay  was  desired,  every  debtor  would  deny  the  jurisdiction, 
and  arrest  the  recovery  of  a  just  debt,  by  embarrassing  inquiries 
as  to  the  decedent's  domicile  or  the  place  of  his  death,  or  whether 
the  greater  part  of  his  lands  or  estate  lay  in  this  or  that  coimty. 
I  take  it,  therefore,  to  be  perfectly  clear,  that  Bassett  or  Braxton 
csould  not  have  controverted  Scott's  powers,  and  that  payment  to 
him,  or  an  irrevocable  engagement  with  him,  must,  consequently, 
be  sustained  as  good  and  valid. 

Before  I  pass  to  other  points,  let  us  see  how  far  other  persons 
claiming  administration  are  bound  by  the  irregular  grant  of  a 
court  not  having  jurisdiction  in  the  very  case.  Thus,  how  far  was 
the  sheriff  of  Middlesex  concluded  by  the  grant  of  administra- 
tion of  the  hustings  court  of  Richmond,  supposing  it  not  to 
have  had  jurisdiction  in  this  particidar  case  ?  And  here  observe, 
that  the  proceeding  in  the  hustings  court  having  been  ex  parte 
instead  of  inter  partes,  it  could  conclude  the  rights  of  no  person 
claiming  against  it.  The  general  court,  moreover,  having  juris- 
diction in  all  cases  of  administration,  any  person  authorized  to 
take  it,  whether  next  of  kin,  creditor,  or  sheriff,  might  in  that 
court  move  for  and  obtain  administration  as  of  right,  unless  it 
was  excluded  by  some  other  court  of  concurrent  jurisdiction. 
When,  therefore,  such  motion  is  made,  is  it  competent  to  arrest 
the  proceeding  by  showing  that  the  hustings  court  had,  with- 
out jurisdiction,  granted  administration  to  another?  I  think 
not.  It  is  admitted  that  the  order  might  be  repealed  by  citation 
or  rule  upon  the  party  in  the  hustings  court.  Of  course,  no  one 
is  concluded  by  it,  and  the  only  question  is,  by  what  proceeding 
it  can  be  rendered  inoperative.  Now,  I  think,  the  principles  of 
law,  and  the  reason  and  convenience  of  the  thing,  all  conspire  to 
prove  that  the  court  of  general  jurisdiction,  upon  application  for 
administration,  is  not  concluded  by  a  grant  of  administration 
by  a  court  having  no  jurisdiction.     For  it  is  a  universal  rule. 
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that  no  man's  tight  of  action  (and  suoh  is  an  application  for  ad* 
ministration)  can  be  barred  or  impeded  by  a  proceeding  to  which 
he  was  not  a  parly.  And  if  the  general  court  could  not  grant 
administration  to  the  person  reallj  entitied  to  it»  because  the 
hustings  court,  -without  jurisdiction,  had  granted  it  to  another* 
the  parly  entitied  would  be  barred  and  precluded  of  his  rights 
by  a  sentence  which  he  had  no  opportuniiy  of  contesting. 

It  is  objected,  however,  that  thus  there  might  be  two  admin- 
istrations.   Admitted.    Such  a  state  of  things  may  well  occur 
under  our  law;  and  this  not  only  where  one  of  the  courts 
granting  administration  has  no  jurisdiction,  but  even  where  both 
have  jurisdiction.    Thus,  the  county  court,  the  circuit  superior 
court,  and  the  general  court,  haye  concurrent  jurisdiction.    They 
may  all  sit  on  the  same  day,  and  each  may  grant  administration 
to  a  different  creditor,  upon  application,  after  the  lapse  of  time 
in  such  case  required  by  law.     Suppose  two  such  concurrent 
jurisdictions  should  grant  two  administrations.    It  may  not  be 
easy  to  decide  how  the  difficulty  of  these  conflicting  rights  would 
be  avoided.    But  where  one  of  the  courts  has  jurisdiction  and 
the  other  has  not,  there  can  be  no  reason  to  doubt  that  that 
which  is  granted  by  the  court  having  jurisdiction  is  valid,  and 
that  which  emanates  from  the  court  having  no  jurisdiction  is,  as 
to  the  former,  a  nullity.    So,  although  the  latter  is  first  granted, 
yet  upon  application  to  the  proper  jurisdiction,  that  jurisdiction 
must  treat  as  a  nullity  the  intrusion  of  a  tribunal  having  no 
jurisdiction.    How  can  it  do  otherwise?    Shall  it  acquiesce  in 
the  invasion  of  its  own  authority  and  the  rights  of  the  applicant 
by  dismissing  him  from  its  forum,  and  turning  him  around  to 
the  tribunal  which  has  done  the  wrong,  for  redress  by  way  of 
citation?   And  this,  too,  when  the  proceeding  had  been  ex  parte  t 
Shall  it  consider  itself  fundus  officio,  and  barred  of  the  right  of 
acting  on  the  subject  by  the  previous  action  of  a  body  having 
no  right  to  act?    I  think  not.    It  must,  in  the  nature  of  things, 
determine  its  own  jurisdiction.    Every  court  must  do  so,  though 
if  it  errs,  its  judgment  will  be  corrected.    And  in  determining 
its  jurisdiction,  if  it  be  alleged  that  the  subject  has  been  con- 
cluded, and  the  powers  of  the  courts  of  probate  exhausted  by 
a  previous  grant,  it  must  of  necessity  inquire  whether  the  court 
making  the  grant  had  jurisdiction  to  make  it;  for,  the  proceed- 
ing having  been  ex  parte,  the  sentence  is  conclusive  upon  no 
one.    I  am  therefore  of  opinion  that  the  grant  of  administra- 
tion by  the  general  court  was  valid;  that  that  court  had  a  right, 
and  was  of  necessity  obliged,  to  inquire  whether  the  hustings 
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court  of  Bichmond  had  jurisdiction;  and  on  ascertaining  the 
negative,  it  was  right  in  Ixeating  the  grant  of  the  hustings  court 
as  a  nullify.  From  that  time,  but  from  that  time  only,  it  be- 
came null  and  Toid,  and  after  payments  to  Scott,  would  have 
been  iuTalid. 

It  is  said,  however,  that  debtors  might  be  ignorant  of  the  new 
giant  of  administration.    It  is  not  necessary  now  to  decide, 
whether  payments  made  to  Scott  without  actual  notice  of  the 
revocation  of  his  powers,  would  have  been  good.    Admitting 
they  would  not,  and  that  the  grant  of  the  general  court  was 
notice  to  all  the  world,  yet  it  is  not  more  unreasonable  to  affect 
debtors  with  such  notice,  than  to  hold  that  every  person  entitied 
to  administration  is  bound  to  take  notice  of  an  irregular  admin- 
istration.    Thus  if  A.  dies  at  his  mansion-house  in  the  county  of 
Wood,  and  has  a  debtor  in  Elizabeth  diy,  the  jurisdiction  is  in 
Wood  county  court.    Yet,  if   administration  be  improperly 
granted  in  Elizabeth  dty,  it  is  contended,  that  the  subsequent 
grant  by  the  proper  court  is  void;  that  the  party  applying  ought 
to  have  known  the  proceeding  in  Elizabeth  city,  and  that  he  is 
bound  by  it.    I  can  not  think  so.    It  would  be  most  strange,  if 
a  court  entitied  to  act  upon  a  subject  should  be  ousted  of  its 
powers,  by  the  unauthorized  action  of  any  one  of  a  hundred 
other  courts  having  no  jurisdiction  of  the  subject.    I  had  anx- 
iously desired  to  avoid  any  remarks  on  this  part  of  the  subject, 
as  there  is  a  difference  of  opinion  in  the  court  respecting  it. 
But  it  is  impossible  to  avoid  it,  since  the  action  of  the  court  de- 
pends essentially  on  the  question.    I  am  happy  in  being  sus- 
tained in  my  views  by  the  decision  of  the  learned  judges  of  the 
general  court,  cited  in  the  argument:  Hv  parte  Barker ,  2  Leigh, 
719. 

On  the  merits  of  the  case  I  am  clearly  of  opinion,  that  unless 
Fisher  could  show  that  Scott  had  fairly  become  the  purchaser  of 
the  debt  due  to  Bobinson's  estate,  or  was  in  advance  to  that  estate 
to  the  amount  of  the  debt,  the  transaction  was  such  a  dealing 
with  the  assets  as  to  render  the  transfer  void.  The  sale  of  the 
bonds  at  so  large  a  discount  was  itself  prima/acie  a  devastavit,  and 
the  burden  of  proof  is  upon  Scott  or  Fisher,  that  the  necessities  of 
the  estate,  and  not  those  of  the  administrator,  required  the  sacri- 
fice. Fisher  must  have  known  Scott's  embarrassments.  As  as- 
signee, he  naturally  looked  to  the  circumstances  of  the  assignor; 
and  doing  so  he  must  have  known  his  difficulties.  Here,  then,  is 
a  dealer  with  an  administrator — conusant  that  the  claim  originally 
belonged  to  the  intestate's  estate — conusant  of  its  conversion 
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into  the  form  of  a  private  debt  to  the  administrator,  and  ^without 
oYidence  of  its  transfer  to  him  by  those  interested— conusant  of 
the  administrator's  great  embarrassments — ^who  unites  with  him 
in  a  devastavit  of  the  estate,  by  discounting  paper  belonging  to  it, 
at  the  ruinous  rate  of  twenty-fiye  per  cent.,  without  evidence,  as 
far  as  yet  appears,  of  the  necessities  of  the  estate  requiring  such 
a  sacrifice.  I  forbear  to  comment  on  the  other  circumstances, 
which  ought  to  have  satisfied  Fisher,  that  there  was  something 
amiss  in  the  transaction,  since  it  is  not  necessary.  The  con- 
version  of  the  estate  debt  into  a  private  debt,  of  which  he  was 
aware,  was  itself  a  devastavU  in  law,  and  the  sale  of  it  at  a  sac- 
rifice was  yet  more  obviously  a  devastavU  in  fact.  He  has  ena- 
bled the  administrator  to  commit  it;  and,  upon  well-received 
doctrines,  he  must  be  the  loser.  Still,  as  it  is  possible  that  Scott 
may  be  in  advance,  and  as  Fisher  will  be  entitled,  in  that  event, 
to  stand  in  his  shoes,  as  far  as  the  reimbursement  of  such  ad- 
vance, I  am  content  to  let  the  cause  go  back,  to  give  an  oppor- 
tunity for  that  inquiry.  The  decree  must,  indeed,  be  in  any 
event  reversed,  since  the  injunction  should  only  have  been  per- 
petuated as  to  Fisher,  and  the  bonds  and  deed  of  trust  should 
have  been  delivered  over  to  the  sheriff  administrator  of  Bobin- 
Bou,  for  the  benefit  of  the  estate. 

Parker,  J.  I  agree  with  the  president  of  the  court  in  the 
opinion  he  has  just  delivered,  that  the  grant  of  administration  to 
Scott  by  the  hustings  court  of  the  city  of  Richmond,  was  not  a  void, 
but  only  a  voidable  act.  The  distinction  between  the  acts  of  a 
court  having  jurisdiction  over  the  subject-matter  under  some 
circumstances,  and  those  of  one  which,  in  no  possible  state  of 
things,  can  take  jurisdiction  over  the  subject,  is  a  sound  and 
Bu£Sciently  intelligible  one  to  guide  our  judgments  in  the  pres- 
ent cas^.  If,  Tinder  any  circumstances,  the  hustings  court  could 
grant  administration  to  Scott,  it  had  jurisdiction  of  the  subject, 
and  must  judge  of  those  circumstances.  If  it  erred  in  deter- 
mining that  the  facts,  upon  which  its  power  to  grant  admin- 
istration in  the  x>Articular  case  depended,  were  sufficiently 
proved,  it  was  an  error  to  be  corrected  by  some  competent  au- 
thority; but  until  so  corrected,  it  conferred  upon  Scott  all  the 
powers  of  a  nghtful  administrator.  The  analogy  attempted  to 
be  drawn  between  the  grant  of  an  administration  by  the  ordi- 
naiy  in  England,  and  such  grant  by  our  courts  of  record,  is  too 
impei*fect  to  justify  us  in  encountering  all  the  inconveniences 
and  mischiefs  which  would  result  from  considering  the  grant 
here  merely  void;  and  it  would  be  violating  well-established 
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principles  settled  in  other  cases  by  the  English  courts  them- 
selTcs — 08  the  counsel  for  the  appellees  have  clearly  shown.    I 
also  agree  in  the  opinion,  that  there  was  such  a  dealing  with  the 
assets  of  Robinson's  estate  between  Scott  and  Fisher,  as  to  ren- 
der the  transfer  of  the  bonds  by  the  former  to  the  latter,  prima 
facie  void.     Fisher  admits  he  knew  that  the  claim  of  Scott 
on  Giymes'  estate  originated  in  his  character  of  administrator  of 
Bobinson.     He  therefore  knew  that  there  were  equities  existing 
in  third  persons,  which  ought  to  have  been  respected.     If  S(*.oii 
was  not  in  advance  to  the  estate,  or  had  not  bought  the  claim 
from  the  distributees  of  Bobinson,  he  could  not  deal  with  it,  in 
the  manner  he  did,  as  his  own  debt.     Or,  if  the  necessities  of 
the  estate  did  not  require  a  sale  of  the  bonds  at  so  large  a  dis- 
count, it  was  a  devastavit  in  Scott  to  sell  to  Fisher.    When  Fisher 
bought  the  bonds  for  so  much  less  than  their  value,  under  the 
circumstances  existing  in  this  case,  he  took  on  himself  the  risk 
of  showing  either  that  Scott  was  the  real  owner  of  them,  or  that 
the  necessities  of  the  estate  justified  the  sacrifice.    This  he  has 
not  yet  shown;  but  I  think  he  ought  to  have  an  opportunity  of 
doing  so,  and  that  the  court  ought  not  to  have  perpetuated  the 
injunction  without  ordering  an  account  of  Scott's  administration 
of  Bobinson's  estate.    If  anything  is  due  from  that  estate  to 
Scott,  Fisher  is  entitled  to  stand  in  his  shoes;  and  if  Scott  has 
fairly  made  himself  ihe  individual  proprieter  of  the  bonds,  all 
controversy  is  at  an  end.     I  also  think  the  court  of  chancery 
erred  in  directing  the  bonds  of  Bassett  to  be  canceled,  and  the 
deed  of  trust  to  be  released.    They  should  stand  as  securities 
for  the  benefit  of  Fisher,  or  of  those  entitled  to  Bobinson's  es- 
tate. 

The  only  point  in  which,  as  at  present  advised,  I  am  inclined 
to  dissent  from  the  president's  opinion,  is  as  to  the  effect  he  gives 
to  the  grant  of  administration  by  the  general  court  to  the  sherifi! 
of  Middlesex.  It  seems  to  me,  that  this  grant  was  itself  a  nul- 
lity; and  that  such  is  the  necessary  consequence  of  considering 
the  first  grant  valid.  By  the  grant  to  Scott,  he  was  constituted 
the  complete  legal  owner  of  the  estate  of  Bobinson.  He  was, 
for  the  purposes  o£  administering  it,  as  much  the  proprietor 
of  the  assets,  as  the  intestate  himself  in  his  life-time.  No  court, 
of  equal  powers  over  the  subject-matter,  could  transfer  his  rights 
to  another  without  repealing  and  annulling  the  original  grant; 
and  that  grant  could  not  be  annulled  but  by  citation  in  the  same 
court,  or  by  the  action  of  an  appellate  tribunal,  or  in  the  several 
modes  prescribed  by  our  laws.    When  the  general  court  under- 


238  Fisher  v.  Bassett.  [Yirgmia.. 

took  to  deteimine  that  the  ciromnstances  to  give  the  hustiiiga 
court  jurisdiction  did  not  exist,  it  exercised  an  appellate  powor 
over  the  acts  of  that  court.  It  decided  that  it  had  erred  in  its 
judgment  as  to  a  matter  within  its  general  jurisdiction  oTer 
grants  of  administration;  and  yet  it  did  not  and  could  not  under- 
take to  repeal  or  annul  that  grant.  When  the  grant  of  adminis- 
tration was  made  to  Scott,  the  jurisdiction  of  the  court  over  the 
intestate's  estate  ceased.  The  statute  only  gives  power  to  the 
court  to  grant  letters  testamentary  or  of  administration,  where 
there  is  no  representative  of  the  estate  capable  of  exercising  an* 
thority  over  it.  The  very  object  of  the  law  is  to  constitute  & 
legal  owner  of  chattels  left  without  such  owner;  and  where  there 
is  already  that  legal  proprietor,  the  foundation  of  the  oourf b 
jurisdiction  is  as  much  taken  away,  as  if  the  intestate  himflelf 
was  alive.  The  supreme  court  of  the  United  States  has  decided, 
in  pursuance  of  these  principles,  that  where  probate  of  a  will 
has  been  granted  to  an  executor,  no  other  court  having  general 
powers  to  grant  administration,  can,  whilst  the  executor  is  cap- 
able of  acting,  transfer  his  powers  to  an  administrator,  but  that 
the  latter  grant  would  be  merely  void,  and  every  act  done  under 
it  a  nullity:  OriffWi  v.  Fraziery  8  Cranch,  1.  The  reasoning 
which  led  the  court  to  such  conclusion,  seems  to  me  to  apply 
strongly  to  this  case.  Here,  the  estate  was  as  fully  represented 
as  if  there  had  been  an  executor;  and  I  do^  not  perceive  how  a 
court,  without  repealing  and  annulling  the  former  grant,  could 
undertake  to  transfer  the  estate  to  the  sheriff  of  Middlesex. 

Yet,  as  this  case  will  go  back,  I  do  not  know  that  it  is  neoes- 
sary  for  us  now  to  decide,  to  whom,  if  Fisher  fails  in  establish 
ing  his  rights,  the  money  due  from  Bassett  ought  to  be  decreed. 
The  court  below  will  no  doubt  admit  or  direct  such  parties  to  be 
made,  as  are  interested  in  that  question.  The  sureties  of  Sooti 
and  the  distributees  of  Bobinson  have  a  deep  interest  in  it;  and 
it  does  not  follow  that  the  court  will,  imder  all  circumstances 
that  may  hereafter  appear,  decree  the  payment  to  the  sheriff  of 
Middlesex,  even  if  he  has  the  legal  right  to  receive  it,  much  less 
to  Scott,  who  has  already  shown  a  disposition  to  deal  improp- 
erly with  the  assets.  I  should,  therefore,  be  content  to  xeverss 
the  decree,  for  the  reasons  indicated  by  the  president;  witb 
directions  to  admit  all  proper  parties  interested  in  the  oontxo- 
verqr,  and  to  have  an  account  taken  of  Scott's  administration  on 
Bobert  Bobinson's  estate,  in  order  to  a  final  decree. 

Oabiui,  J.,  expressed  no  opinion  on  the  point,  on  which  fhs 
other  two  judges  diffsred,  probably  thinking  there  was  no 
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neoesdfy  to  decide  it;  but  he  concurred  in  the  decree  proposed  bj 
ThSKEE,  J.,  whereby 

The  decree  of  the  circuit  superior  court  was  reyersed  with 
costs,  and  the  cause  remanded,  with  directions  to  make  new 
parties,  and  to  order  an  account  to  be  taken  of  Scott's  adminis- 
tration of  Robinson's  estate,  in  order  to  a  final  decree. 

Absent  Bbookb  and  Bbogkehbbough,  JJ. 


Flu>BATB  or  Will  ob  Lkttxbs  of  Admixistbatiov,  Whxn  Void  for 
Waht  or  JuKiSDicnoN. — ^The  judginent  or  detenninatiott  of  a  oonrt,  to  bo 
Ttlid  and  binding,  bo  as  to  justify  proceedings  taken  thereonder,  most  have 
been  rendered  in  a  case  in  which  the  court  has  jurisdiction  of  the  subjeot- 
matter  in  litigation,  and  also  over  the  person  or  tiling  against  which  its  judg- 
ment operates.  The  power  conferred  upon  courts  by  law  to  hear  a  particular 
class  of  cases,  or  to  determine  controversies  of  a  specified  character,  is  gen- 
erally termed  the  jurisdiction  over  the  subject-matter:  Freeman  on  Void  Judi- 
cial Sales,  sec  3.  This  jurisdiction  is  conferred  by  law,  while  the  jurisdiction 
of  the  persons  to  be  bound  by  a  judgment  or  other  determination  is  acquired 
by  their  voluntary  appearance  in  the  proceedings,  or  by  the  actual  or  con- 
stmctive  service  of  process.  As  a  general  principle,  both  these  must  exist 
before  a  judgment  can  have  any  binding  efficacy  whatever.  In  probate  pro- 
ceedings, instances  of  want  of  jurisdiction  over  the  subject-matter  are  found 
more  frequently  than  elsewhere.  As  where  the  statute  of  a  state  governing 
the  settlement  and  distribution  of  the  estates  confers  no  authority  over  the 
estates  of  persons  who  died  prior  to  its  passage,  then  an  attempt  to  admin- 
ister on  one  of  the  last-named  estates  would  be  void,  because  the  court  had 
no  jurisdiction  over  the  subject-matter:  Orima^  ettate  v.  Korria,  6  CaL  621; 
TevUy,  Pitcher^  10 Id.  4d5;  Doumerv.  Smith,  24 Id.  123;  Coppinfferr.  Rice, 
33  Id.  423;  Byder  v.  Cohn,  37  Id.  89,  91;  Hardy  v.  ^ar6m,  1  Sawy.  199;  4 
Id.  541;  Seavenu  v.  Gerhe^  3  Id.  363;  Adams  v.  Norrit,  23  How.  (U.  8.)  353. 
So  an  order  made  by  a  probate  court,  directing  the  sale  of  property  in  an- 
other state,  would  be  an  assumption  of  authority  over  a  subject-matter  not 
within  the  jurisdiction  of  the  court*  and  consequently  void:  Price  v.  Johnmm, 
10hio8t.d90;  WoUb r.  Waddle,  6  ^et,  ZS9;  ae^  NatoUr  r.  CoU,  I  Ohio, 619; 
WiUsY.  aot0psr,2Id.  124;  LaHmery.  B.  J?.  Cb.,  43  Mo.  105.  This  rule  has 
tlso  been  held  to  be  applicable  where  personal  property,  though  in  another 
state  at  the  death  of  its  owner,  was  subsequently  brought  within  the  state, 
where  the  order  was  made:  Vamer  v.  Bevil,  17  Ala.  286.  So  letters  of  ad« 
ministration  and  letters  testamentary  granted  upon  the  estate  of  a  living  per- 
Bon  are  absolutely  void.  Probata  courts  have  power  to  issue  such  letters 
only  upon  the  estates  of  persons  who  are  dead,  and  although  such  letters  are 
iisued  under  a  mistake  of  fact,  yet  nevertheless,  if  the  supposed  decedents 
are  living,  the  courts  have  no  Jurisdiction,  and  idl  prooeedings  had  in  pursu- 
ance of  such  letters  are  without  any  validity  whatever:  Dtmcoa  v.  Stewart^ 
25  Ala.  406;  Ftek  v.  ilorvel,  9  Tez.  13;  Joekmuen  v.  S%^olk  8am.  Bank,  3 
Alien,  87;  ChigUh  v.  Frarier,  8  Oaaoh,  9;  WUhere  v.  PaUeraon,  27  Tex.  496} 
Beeiea  v.  Seh^er,  7  OO.  237;  see  Boderigae  v.  B.  B.  S.  ftuL,  63  N.  Y.  460, 
decided  in  1875^  where,  after  an  exhaustive  examination  of  tUs  question,  an 
opposite  ow^1"«^ffn  was  arrived  at,  and  it  was  held  that  letters  of  adminifr 
tnrfion  issued  upon  the  estate  of  a  living  man  were  not  void,  and  were  snffi- 
dttt  to  piolset  inaooent  penoos  acting  upon  the  faith  of  them.    At  the  com- 
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mom  Uw,  the  rule  Beems  to  have  been  that  gnats  of  letten  i4  adminwtnitian 
were  void,  unless  the  deceased  did  in  fact  die  intestate.  Saoh,  howerer,  is 
not  now  the  rule,  it  being  generally  conoeded  that  where  an  administrator  is 
appointed,  and  it  subsequently  appears  that  a  will  exists,  that  this  is  only  a 
ground  for  recalling  the  letters  of  admimstrataon  and  all  acts  done  by  such 
administrator  in  the  due  course  of  administration  are  valid:  Kane  r.  Pcud, 
14  Pet  39;  OHffith  v.  Frazier,  8  Cranch,  24;  Bigdow  v.  Bigelow,  4  Ohio,  138; 
KiUredge  v.  FoUom,  8  N.  H.  98;  Broughton  v.  Bradley,  34  Ala.  694;  Jmnhiffa 
v.  Ma/ies,  38  Id.  402;  Ward  v.  Oabea,  42  Id.  225;  Brock  v.  Frank,  51  Id.  91. 
In  the  last  case,  Brickell,  J.,  thus  states  the  rule  at  the  common  law,  and 
that  generally  followed  at  the  present  day : 

"  It  seems  to  have  been  a  rule  of  the  common  law,  formerly,  that  if  thero 
be  an  executor,  and  admimstration   be  granted   before  probate,  it  shall 
be  void  on  the  subsequent  probate  of  the  will,  although  the  will   was 
suppressed,  or  its  existence  unknown,  or  it  was  dubious  who  was  executor, 
or  he  was  concealed,  or  abroad  at  the  time  of  granting  the  administration: 
Toller  on  Elxecutors,  120;  1  Williams  on  Executors,  518.    The  common  law 
traced  the  title  and  authority  of  an  executor  to  the  wilL    Without  regard  to 
the  time  of  its  probate,  his  title  and  authority  were  by  relation  referred  to 
the  death  of  the  testator.    The  executor  was  regarded,  not  as  an  officer  of  tho 
court  of  probate,  but  rather  as  a  private  trustee,  nominated  and  appointed 
by  the  testator,  and  chsrged  with  such  duties  as  the  testator  dedared.     Pro- 
bate was  essential  only  to  establish,  by  iudicial  sentence,  his  right  and 
authority.    Before  probate  he  could  do  nearly  all  the  acts  he  could  rightfully 
do  after  probate,  except  the  institution  and  prosecution  of  suits,  in  which 
profert  of  probate  and  letters  testamentary  were  necessary.     The  grant  of 
admiDistration  before  probate  was  in  derogation  of  his  right  and  title,  of 
which  he  could  not,  by  judicial  sentence,  be  collaterally  deprived.    There- 
fore, Mr.  Williams  says:  *  It  may,  perhaps,  be  laid  down  as  a  general  test 
whether  an  administration  is  void  or  voidable,  that  where  the  grant  is  in  der- 
ogation of  the  right  of  an  executor,  it  is  void;  but  where  the  administration 
is  granted  by  the  proper  jurisdiction,  and  is  only  in  derogation  of  the  right  of 
the  next  of  kin,  or  residuary  legatee,  it  is  merely  voidable: '  1  Williams  on  Ex- 
ecutors, 620;  Griffith  v.  Frazier,  8  Cranch,  9;  Kane  v.  Paul,  14  Pet.  33.    I  hav« 
not  found  any  American  authority  recognizing  this  rule  of  the  common  law. 
It  is  believed  to  be  inapplicable  generally  in  this  country.     It  certainly  is,  as 
was  held  at  an  early  day,  inapplicable  to  this  state:  Cleveland  v.  Chandler,  3 
Stew.  489.**  .  .  .  "As,  prior  to  probate  and  the  grant  of  letters  testamen- 
tary, the  estate  of  an  executor  does  not  under  our  law  arise,  a  grant  of  admin* 
istration,  in  the  absence  of  the  probate  of  a  will,  is  not  in  derogation  of  the 
executor,  and  is  not  void.     Hence,  the  current  of  American  authority  is  as 
stated  by  Judge  Bedfield  in  his  work  on  executor's  wills:  '  Thus,  where  an 
administrator  is  appointed,  and  it  afterwards  appears  that  a  will  exists,  and 
an  executor  is  named;  or  where  probate  of  a  will  is  made  and  letters  testa- 
mentary issue,  and  it  subsequently  comes  to  light  that  a  later  will  exists,  and 
a  different  executor  is  named;  in  all  such  cases,  it  may  be  good  ground  for  re- 
calling the  probate,  or  letters  of  administration.    But,  as  the  court  had  full 
jurisdiction  both  of  the  subject-matter  and  of  the  particular  cause,  the  appoint- 
ment, while  it  remained  unrevoked,  can  not  be  regarded  as  void;  nor  can  the 
recall  or  repeal  of  the  appointment  be  fairly  regarded  as  placing  the  appointees 
of  the  court  in  the  same  position  as  if  the  decrees  had  never  existed.     On  the 
contrary,  all  acts  done  in  the  due  course  of  administration,  while  such  decrees 
remairod  in  force,  must  be  held  entirely  valid: '  Bedf.  on  WiUa*  109;  Btgelom* 
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T.  Biffdow,  4  Hun.  (Oluo)  138;  KUtrtdffe  v.  FoUom,  8  N.  H.  08;  Price  v. 
NeMbU,  1  Hm  Gh.  461;  FuUr  y.  Brwm,  1  Bailey's  Law,  221." 

Ph>bato  and  other  oomti  yested  with  jnriadiotioii  to  administer  upon  the 
estates  of  deoeaeed  persons  and  to  grant  letters  testamentary  and  of  adminis- 
tration thereon,  are  generally  regarded  as  ooorts  whose  jnrisdictioQ  is  special 
and  limited,  and  to  whose  prooeedingaand  determinations  the  same  presump- 
tions are  not  indulged  as  to  those  of  oonrtsof  a  more  general  jnrisdiction.  Thus 
it  is  generally  required  that  a  man's  estate  be  settled  in  the  county  in  which 
he  died,  or  being  a  non-resident  of  the  state,  in  the  county  in  which  he  has 
left  property.  At  an  early  date,  in  some  of  the  United  States  it  was  held 
that  the  jndgments  of  such  courts  issuing  letters  testamentary  or  of  adminis- 
tration might  be  collaterally  attacked*  by  showing  that  the  deceased  did  not 
liye  in  the  county  where  the  letters  had  been  granted,  or  if  he  was  a  non- 
rsaident»  that  he  did  not  leaye  any  property  tlierein,  and  upon  proof  of  such 
facts,  that  such  judgments  were  not  merely  yoidable,  but  absolutely  yoid: 
Otats  y.  Haskhu,  9  Mass.  543;  Hol^ahe  y.  ffaakisu,  5  Pick.  20;  9  Id.  259;  JSs 
parte  Barker ^  2  Leigh,  719.  In  OuUe  y.  ffaekine  tiiis  question  was  fully  con- 
sidered. That  was  a  real  action,  the  party  claiming  under  an  administrator's 
sale,  the  administrator  having  been  appointed  and  the  order  of  sale  made  by 
the  judge  of  probate  for  the  county  of  Suffolk.  Objection  was  taken  to  the 
juriadiotion  of  the  court  of  probate  for  the  county  of  Suffolk,  in  granting  let- 
ters of  administration,  and  the  other  proceedings  by  bim  in  relation  to  the 
ertate,  on  the  ground  that  at  the  time  of  the  death  of  the  intestate  she  was 
an  inhabitant  of  Biiddlesex,  although  preyiously  she  had  been  an  inhabitaat 
cl  the  county  of  Suffolk.  The  court  admitted  the  eyidence,  and  held  the 
objection  open  to  the  party,  and  upon  proof  of  the  facts  decided  the  appoint- 
asnt  of  the  administrator  and  all  the  subsequent  orders  void,  and  rendered 
Jvdgment  in  fiayor  of  the  heir  at  law. 

So  in  fJolyoie  y.  Haekme,  5  Pick.  20;  16  Am.  Dec  872,  this  question  was 
again  before  the  supreme  judicial  court  of  Massachusetts  for  consideration. 
The  point  that  the  residence  of  the  party  deceased  must  necessarily  haye  been 
before  the  probate  court,  and  judidaUy  acted  upon,  was  pressed  upon  the 
eoort,  but  was  not  deemed  sufficient  to  change  the  result  It  also  appeared 
that  the  qnestion  of  the  domicile  of  the  intestate  was  difficult  to  satisfactorily 
establish,  yet  it  was  held,  that  however  dose  that  question  might  be,  if  the 
domicile  was  shown  to  be  in  another  county,  the  decree  granting  letters  was 
yoid,  and  open  to  this  objection  by  those  whose  titles  to  "property  would  be 
affiected  thereby.  Notwithstanding  these  decisions,  which,  it  will  be  ob- 
aeryed,  are  in  conflict  with  the  rule  laid  down  in  the  principal  case,  the  cur- 
rent of  aathority  is  oppOL«id  thereto,  and  they  have  either  been  directly 
oyermled,  or  the  effect  thereof  obviated  by  statutory  enactments.  Thus,  in 
Massachusetts,  it  is  now  provided  by  statute  that  the  jurisdiction  assumed  in 
any  csae  by  the  court,  so  far  as  it  depends  on  the  place  of  residence  of  a  per- 
aon,  shall  not  be  ocnteated  in  any  suit  or  proceedings,  except  on.  appeal  in  the 
original  case,  or  when  the  want  of  jurisdiction  appears  on  the  same  record: 
Gen.  Stats.,  c  117.  And  the  rule  seems  now  to  be  settled  in  a  majority  of 
the  states,  that  if  a  court  of  probate  haying  jurisdiction  of  the  subject-mat- 
ter, grants  letters  testamentary  or  of  administration,  that  such  judgment  or 
decree  can  not  be  collaterally  impeached  by  showing  that  the  court  had  no 
jurisdiction  in  the  particular  case  in  which  the  letters  are  issued,  by  reason  of 
the  non-residence  of  the  deceased,  or  the  non-existence  of  such  facts  as  the 
bw  requires  to  exist  in  such  cases  before  the  letters  could  have  been  legally 
issued.  The  court,  in  grantiug  such  letters,  necessarily  considers  these  qneai 
Am.  Dao.  Toi..  XXZm— 16 
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tioDB,  and  its  judgment  is  a  judicial  determination  that  the  faots  neoewsaiy  te 
give  the  court  jurisdiction  in  the  particular  case  exist,  which  detenninatiott 
can  not  be  collaterally  attacked:  1  Wms.  Ex.,  6th  Am.  ed.,  550, 563;  Record  ▼. 
Howard,  58  Me.  225;  Irwin  v.  Seribner,  18  OaL  499;  WarfiMh  estafe,  22  Id. 
51;  SvdJU.n  ▼.  8%UUm,  13  Vt.  71;  Driggt  ▼.  AhboU,  27  Id.  581;  AhbfM  v.  Co- 
bum,  28  Id.  663;  Rwrborg  v.  Hammond,  2  Har.  ft  G.  42;  SchuUz  v.  Schuliz,  10 
Oratt  358,  378;  Andrews  v,  Avery,  14  Id.  236;  Lewia  v.  DttUon,  8  How.  Pr. 
103;  BUey  v.  McCord,  24  Mo.  265;  WigH  v.  WaBbaum,  39  IlL  555;  Bryan  ▼. 
Waiton,  14  Ga.  185;  iSmery  v.  HUdreth,  2  Gray,  231;  Boody  v.  Bmermm,  17 
N.  H.  577;  Boderigaa  v.  5.  /«»<.,  63  N.  Y.  460. 

The  decision  in  the  principal  case,  that  whore  a  court  has  jurisdiction  over 
the  subject-matter,  a  judgment  rendered  by  it  can  not  be  collaterally  attacked 
by  showing  that  the  facts  were  such  that  the  court  had  no  jurisdiction  in  the 
particular  case  in  which  the  judgment  was  rendered,  was  approved  in  SchulU 
V.  SehtiltK,  10.  Gratt.  378,  and  the  case  of  Ex  parU  Barker,  2  Leigh,  719,  was 
expressly  overruled.  The  Massachusetts  cases  above  cited  were  also  there 
referred  to,  and  held  not  sustainable  as  sound  law.  While  the  correctness  of 
this  rule  seems  to  be  conceded,  yet  at  the  same  time  if  the  facts  which  the 
law  requires  to  exist  in  order  to  justify  a  court  in  issuing  letters  testament- 
ary or  of  administration,  do  not  exist,  and  this  is  made  to  appear  in  a  way  that 
the  law  will  permit,  such  judgments  are  nevertheless  void.  Thus  if  it  appears 
that  such  letters  were  issued  in  a  county  in  which  the  deceased  did  not  re- 
side, the  whole  proceedings  are  invalid:  BeeheU  v.  Selover,  7  Gal.  215,  236; 
Hayes  v.  Meeks,  10  CaL  110;  Estate  of  Harlan,  24  Id.  182;  Moore  v.  PhO- 
brick,  32  Me.  102;  OuUb  v.  Haskins,  9  Mass.  543;  Holyoke  v.  HasBns,  6  Pick. 
20;  0  Id.  250;  Ooodrieh  v.  Pendleton,  4  Johns.  Ch.  549;  Munson  v.  Newson,  9 
Tex.  109. 

"  How  and  in  what  circumstances  this  fact  may  be  made  to  appear,  are 
questions  to  which  diverse  answers  may  be  found  in  the  authorities.  Un- 
doubtedly the  records  of  the  court  may  be  inspected.  If  they  show  the  non- 
residence  of  the  deceased,  they  are  competent  evidence  of  their  own  invalid- 
ity. If  they  fail  to  assert  anything  about  the  residence,  either  in  the  aver, 
ments  of  the  petition  or  in  the  findings  of  the  court,  we  should  judge  this  to 
be  fatal.  In  every  case  it  ought  to  appear,  prima  facte,  that  tiie  court  had 
jurisdiction  over  the  estate.  Usually  a  petition  is  presented  to  the  court  or 
judge,  in  which  the  facts  authorizing  the  assumption  of  jurisdiction  in  the 
particular  case  are'stated.  The  duty  of  the  court  or  judge  is  to  investigate 
and  determine  the  truth  of  these  jurisdictional  allegations.  Its  subsequent 
grant  of  letters  implies  that  these  allegations  have  been  found  to  be  trae. 
'  Whenever  the  jurisdiction  of  a  court  not  of  record  depends  on  a  fact  which  it 
is  required  to  ascertain  and  setUe  by  its  decision,  such  decision,  if  the  court 
has  jurisdiction  of  the  parties,  is  condasive,  and  not  subject  to  any  collateral 
attack:'  Freeman  on  Judgments,  sec.  523.  Hence,  in  a  case  where  a  probate 
court  has,  upon  a  petition  asserting  the  essential  jurisdictional  facts,  and  after 
notice  to  the  parties  in  interest,  given  in  the  manner  prescribed  by  law, 
granted  letters  testamentary  or  of  administration,  the  proceedings  can  not  be 
avoided  collaterally,  in  the  majority  of  the  states,  by  proof  that  the  deceased 
f^id  not  die  within  the  jurisdiction  of  the  court:  Irwin  v.  Senbner,  18  Oal. 
499;  Lewis  v.  DuUon,  8  How.  Pr.  103;  Andrews  v.  Avery,  14  Grntt  236; 
WarJUld's  estaU,  22  CaL  51;  StUton  v.  Sutton,  13  Vt.  71;  FSsher  v.  Bassett,  9 
Leigh,  119;  BarreU  v.  Oarney,  33  Gal.  530;  Drigifs  v.  Abbott,  27  Vt.  581t 
BurdeU  v.  SUsbee,  15  Tex.  615;  Afonell  v.  Dennison,  17  How.  Pr.  422;  Ab^ 
boU  v.  C7o6tcrA,  28  Vt  663;  Rarborg  v.  Hammond,  2  Har.  ft  G.  42.    See  ahic 
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Rile^  T.  MeOord,  24  Mo.  285;  Wight  v.  WcMaim,  89  HL  654.  Any  other 
mle  would  lead  to  tlie  moet  emberraaaing  reaalta.  Tlie  reaidenoe  of  a  de- 
ceaaed  pezaon  oan  be  detennined  only  by  hearing  parol  evidenoe.  Different 
jadgea  may  reach  oppoaite  concloaiooa  £rom  the  aame  erideDce.  The  parties 
in  inteiebt  may  at  aeparate  times  prodaoe  different  eridenoe  on  the  aame  iseae. 
If,  after  a  ooini  had  heard  and  decided  the  iaaoe  oonoeming  the  reaidenoe  of 
the  deoeaaed,  the  qneation  remained  nnaettled  to  anch  an  extent  that  it  could 
be  re-litigated  for  the  purpoae  of  avoiding  all  the  prooeedinga  of  the  oonrt^ 
no  peraon  wonld  have  the  temerity  to  deal  with  exeoatoraor  adminiatratomi'* 
on  Void  Judicial  Salea,  aea  4. 


Mason  v.  Bond  &  Go. 

[9  LnOH,  181.] 

Aaaoum  Saui  of  Chattbls  not  accompanied  and  followed  by  a  transfer 
of  poaaeaaion  to  the  vendee  ia  per  ae  f  randnlent  and  void  aa  agunat  tha 
oreditora  of  the  vendor,  notwithstanding  the  poaaesaion  waa  in  a  third 
peraon  at  the  time  of  the  aale,  it  appearing  that  it  waa  in  the  vendor's 
power  to  take  the  poaaeaaion  and  deliver  it  to  the  vendee. 

DximuB  for  two  slayes,  Bolla  and  Peggy,  brought  by  Mason 
and  HeaUi  against  Bond  &  Company.  Upon  the  defendant's 
motion,  the  court  told  the  jury  that  if  the  slaves  were  in  posses- 
sion of  Bichard  Epes  at  the  time  of  his  sale  to  Mason  and 
Heath,  and  remained  in  his  possession  until  the  seizure  thereof 
by  the  sheriff  under  the  defendant's  execution,  the  bill  of  sale 
was  void  as  against  the  defendants.  The  instruction  asked  by 
the  plaintiff  is  stated  in  the  opinion,  as  are  the  facts.  Yerdiot 
for  the  defendants. 

Mcuifarland,  for  the  plaintiff  in  eiror. 

Spooner,  for  the  defendants  in  error. 

TuoKXB,  P.  I  am  clearly  of  opinion  that  the  judgment  should 
be  affirmed.  The  errors  assigned  are,  that  the  verdict  was  against 
evidence;  that  the  instruction  given  was  erroneous;  that  that 
refused  ought  to  have  been  given;  and  that  the  court  improperly 
declared  its  opinion  on  the  weight  of  the  evidence.  All  these 
objections  are,  I  think,  without  foundation. 

As  to  the  first:  Was  the  verdict  against  evidence?  This  de* 
pends  upon  the  question  whether  there  was,  in  this  case,  a  suf* 
ficient  excuse  for  not  delivering  the  possession  of  the  slaves  to 
the  vendees;  for  if  not,  then  the  sale  was  void,  according  to  the 
principles  of  that  class  of  cases  of  which  that  of  Edwards  v. 
Harben,  2  T.  B.  587,  has  always  been  considered  a  leading  one* 
For,  although  the  doctrine  of  those  cases  has  been  much  and 
very  properly  modified,  yet  ihey  apply  in  their  full  force  where 
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poaseeaion  does  not  follow  fhe  deed,  and  there  ia  no  apology  for 
die  non-deliveiy.  In  the  caaea  of  Ijond  y.  Jeffries,  5  Band.  252, 
and  Sydnor  v.  Oee,  4  Leigh,  536,  the  modificationa  and  excep- 
tiona  to  the  general  rule  are  very  carefollj  atated:  they  all  ad- 
mit, that  if  tiie  property  can  be  conyeniently  delivered,  and  is 
not  delivered,  but  ia  retained  in  the  aervioe  and  for  the  uae  of 
the  vendor,  notwithatanding  the  sale  purports  to  be  immediate 
and  absolute,  the  transaction  is  fraudulent  perse.  Now,  thia 
was  precisely  the  caae  here.  The  slave  Peggy  was,  notwith- 
standing the  aale,  retained  by  the  vendor  in  his  own  immediate 
poeaeasion.  It  waa  therefore  aa  to  her,  confeaaedly,  fraud  per  se. 
The  alave  Bolla,  the  aubject  of  conteat  here,  was  kept  on  a  farm 
held  jointly  by  the  vendor  and  his  son,  each  being  bound  to 
furnish  six  handa.  Bolla  waa  one  of  those  furnished  by  the 
vendor.  He  was,  therefore,  in  the  vendor's  possession,  held 
jointly  by  him  with  his  son.  But  as  his  contract  was  indefinite 
to  furnish  six  hands,  and  Bolla  was  not  expressly  among  them, 
he  had  at  any  time  a  right  to  take  him  out  of  the  concern  and 
put  in  another  in  his  place.  That  slave  waa,  therefore,  not  only 
in  his  poaaeaaion,  but  under  hia  control,  and  might  have  been 
delivered  at  the  time  of  the  aale.  He  waa,  in  point  of  fact,  sent 
to  the  vendor  by  hia  son  at  the  time  of  the  sale :  the  son  did  not  ob- 
ject to  the  sale;  nordidheeveninaiatonthe  aubatitution  of  an- 
other; for  he  aays,  that  not  intending  to  assert  such  right,  he  ac- 
cordingly sent  the  slave  to  hia  father  at  the  time  of  the  sale,  at  hia 
father's  request.  But  the  &ther,  instead  of  delivering  him  to  the 
purchasers,  sent  him  back  to  labor  for  his  own  profit  in  the  joint 
concern.  Subsequently,  when  the  execution  was  in  the  sheriff's 
hands,  the  slave  was  again  sent  to  be  delivered  to  the  purchaa- 
era,  the  vendor  having  aent  for  him  for  that  purpoae.  Theae 
facta  prove  a  complete  control  over  the  property,  and  power  of 
delivery.  The  failure  to  deliver,  therefore,  is  not  aatiafactorily 
acooimted  for,  and  the  caae  falla  within  the  influence  of  the 
principle  that  an  abaolute  bill  of  aale  is  void,  unleaa  poaaeaaion 
f  ollowa  and  accompaniea  the  deed,  or  the  want  of  it  ia  aatisbo- 
torily  accounted  for. 

It  can  not  but  be  remarked  in  thia  caae,  that  the  deed  ia  abao- 
lute and  immediate;  whereaa  the  pretense  is,  that  the  son  of  the 
vendor  waa  entitled  to  the  poasession  of  the  property  for  aeven 
yeara.  Thia  fact,  together  with  the  want  of  proof  of  conaidera- 
tion,  createa  a  atrong  suspicion  of  fraud  in  fact;  which  is  forti- 
fied by  the  circumstances,  that  the  vendor  retained  others  of  the 
slaves  sold,  that  about  the  date  of  the  sale  there  must  have  been 
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judgments  against  the  Tender,  and  that  the  alaTeB  wexe  sent 
over  to  be  delivered  to  the  purchasers,  just  at  the  time  when  the 
levy  was  about  to  take  place.  Upon  the  whole,  I  think  the  ver- 
dict is  abondantlj  sustained  bj  the  evidence. 

Afi  to  the  instructions:  that  given  on  the  defendant's  motion, 
was  strictlj  correct,  as  the  general  rule.  It  was  not  neoessaiy 
or  proper  to  set  forth  ihe  exceptions  or  modifications  of  that  rule, 
unless  the  plaintiff  had  asked  it.  Were  it  otherwise,  eveiy  in- 
struction must  contain  a  perfect  institute  of  the  law  of  the  sub- 
ject. The  instruction  moved  by  the  plaintiff  was  properly  refused. 
He  moved-  the  court  to  instruct  the  jury,  that  if  they  believed 
that  the  vendor  had  parted  with  the  slave  Bella  for  a  year  to  his 
son,  and  that  his  son  was  actually  in  possession,  and  authorized 
to  detain  him  till  the  end  of  the  year,  the  bill  of  sale  was  not 
fraudulent  in  law.  The  court  refused  to  give  the  instruction, 
because  it  was  of  opinion  that  the  evidence  did  not  prove  such 
a  state  of  facts,  and  it  would  not  give  an  instruction  on  a  hypo- 
thetical case.  The  court  did  right:  there  was  no  such  state  of 
facts.  The  vendor,  if  the  witness  was  credible,  did  not  part 
with  BoUa  for  a  year  to  the  son,  and  the  son  was  not  authorized 
to  detain  him  till  the  end  of  the  year.  He  was  in  the  possession 
both  of  &ther  and  son,  with  the  right  of  the  father  at  any  time  to 
withdraw  him,  and  put  another  in  his  place,  and  with  the  power 
(as  the  son  did  not  insLst  on  the  substitution)  to  deliver  him  to  the 
vendees  without  putting  another  in  his  place.  There  was  no 
testimony  which  even  tended  to  prove  a  right  of  exclusive  pos- 
session in  the  son,  or  a  right  to  retain  Uie  slave  against  the 
father's  will.    The  instruction  therefore  was  rightly  refused. 

Lastly,  it  is  said,  the  court  improperly  expressed  its  opinion 
upon  the  facts.  I  do  not  think  so.  No  opinion  would  have 
been  expressed,  but  for  the  motion  of  the  plaintiff  to  give  an 
opinion  upon  an  entirely  fictitious  state  of  &cts.  It  then  be- 
came necessary  that  the  court  should  say,  in  justification  of  its 
refusal  to  iostruct,  that  the  facts  upon  which  the  instruction 
was  based,  had  no  existence  in  the  cause.  It  is  true,  that  the 
court,  under  our  system  of  jurisprudence,  can  not  assume  the 
right  to  instruct  the  jury  upon  the  facts;  yet  it  would  be  very 
mischievous,  if  every  incidental  remark  of  the  court,  in  deciding 
the  matters  of  law  arising  upon  the  trial,  should  be  tortured  into 
an  invasion  of  the  rights  of  the  jury. 

Upon  the  whole,  I  see  no  error  in  the  record. 

The  other  judges  concurred.    Judgment  affirmed. 
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Posssssios  BT  Vendou  ON  Salb  OF  CHATTELS. — Jh  the  note  to  the 
«f  Eagle  v.  ^ehdberger,  31  Am.  Deo.  449,  450,  this  sabjeot  is  ooodderecU  and 
the  anthoritieB  in  this  series  cited,  showing  what  the  role  is  in  difforent  i 
of  the  onion. 


Sutton  v.  Bubbubs. 

[9  LnoH,  881.] 

AflKirowLBDOMXNT  B7  THX  DEFENDANT  that  the  items  in  the  plaintiflTa 
oonnt  are  jast,  bat  that  he  has  some  offsets  thereto,  and  a  sabeeqnent 
promise  to  settle  all  differences,  and  acooant  fairly,  and  not  to  take  ad- 
vantage of  the  statute  of  limitations,  is  not  safficient  to  remove  the  bar 
of  the  statute. 

Assumpsit  by  Henry  Borruss,  executor  of  Thomas  Burmss, 
deceased,  against  John  Sutton.  Pleas,  non  aasumpsU^  and  non 
assumpsU  within  five  years.  The  facts  are  stated  in  the  opiniona 
of  Parker  and  Cabell,  JJ.  Verdict  for  plaintiff  for  the  whole 
amount  sued  for. 

JStanard,  for  the  plaintiff  in  error. 
Johnson,  for  the  defendant  in  error. 

Pabksb,  J.  I  think  it  is  necessarily  to  be  inferred  from  the 
record  in  this  case,  that  there  never  was  such  an  accounting  to* 
.cgether  between  the  plaintiff  and  defendant^  as  would  support 
'-the  count  of  insimid  compuiasaent  between  Sutton  and  the  plaint- 
:iff  as  executor.  If  there  had  been,  no  question  could  have 
^arisen  on  the  act  of  limitations,  since  five  years  had  not  elapsed 
from  the  death  of  the  testator  until  the  bringing  of  the  action, 
and  any  liquidation  of  the  accounts  within  that  period  would 
have  been  conclusive  evidence  to  rebut  the  plea  of  the  statute. 
The  bill  of  exceptions,  however,  states  that  the  only  evidence 
offered  by  the  plaintiff  upon  that  plea  was,  that  the  defendant 
h&d  acknowledged  the  debit  side  of  the  testator's  account  to  be 
just,  but  that  he  had  some  offsets;  and  that  he  afterwards  prom- 
ised the  plaintiff  he  would  settle  all  differences,  and  would  not 
avail  Imnself  of  the  act  of  limitations.  These  were  the  only 
promises  or  acknowledgments  made  to  the  plaintiff  the  executor, 
And  they  are  the  acts  relied  on  to  take  the  ease  out  of  the  influ- 
ence of  the  statute.  But  these  acknowledgments  and  promises 
made  to  the  executor  do  not  maintain  the  issues,  that  the  de- 
fendant had  not  accounted  with  the  testator  within  five  years, 
and  that  he  had  made  no  such  assumpsits  to  him  within  five 
years — issues  made  up  on  the  first,  third,  and  fourth  counts. 
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That  promisee  to  the  ezecator,  or  an  accounting  witli  him,  will 
not  cohere  with  promises  charged  to  be  made  to  the  testator,  or 
an  accounting  with  him,  is  shown  bj  the  cases  of  Oreen  y.  Crane ^ 
2  Ld.  Baym.  1101;  SareU  v.  Wine,  3  East,  409;  Ward  v.  Hun- 
ter, 6  Taunt.  210;  PiUam  v.  Foster,  1  Bam.  &  Cress.  248,  and 
Tojmer  v.  Smart,  6  Id.  603;  13  Eng.  Com.  L.  273;  and  see  Jones 
T.  Moore,  5  Binn.  573.  Nor  do  they  support  the  second  count, 
of  an  insimuL  computasseni,  between  the  plaintiff  as  executor  and 
the  defendant,  since  they  do  not  show  that  any  account  had  been 
stated,  settled,  and  liquidated  between  them,  without  some  eyi- 
dence  of  which,  or  of  something  equivalent,  a  plaintiff  can  not 
recover  on  that  count:  Evans  v.  Verity,  1  By.  &  M.  239;  21  Eng. 
Com.  L.  427,  and  cases  referred  to  in  1  Saund.  on  PI.  and  Ey. 
81.  On  the  contraiy,  the  evidence  clearly  proves  that  the  de- 
fendant did  not  intend  to  admit  an  ascertained  balance  due  from 
him,  nor  indeed  any  balance;  for  he  spoke  of  offiaets  to  be  ad- 
justed and  settled  afterwards,  which  might  amount  to  more  than 
the  items  he  acknowledged  to  be  just,  and  render  evidence  nec- 
essary of  the  precise  sum  due. 

I  am  inclined,  indeed,  to  think,  that  under  no  form  of  plead- 
ing, could  the  acknowledgments  and  promises  proved  in  this 
case,  coupled  with  a  claim  of  offsets  to  an  indefinite  amount, 
have  had  the  effect  of  taking  the  case  out  of  the  statute  of  limi- 
tations. I  had  occasion  to  advert  to  the  modem  decisions  on 
this  subject,  in  the  lecent  case  of  Ayleil's  Ex'r  v.  Eohbison,  9 
Leigh,  45,  and  I  heartily  approve  their  spirit.  If  an  acknowledg- 
ment is  relied  on,  it  ought  to  be  a  direct  and  unqualified  admis- 
sion of  a  present  subsisting  debt,  from  which  a  promise  to  pay 
would  naturally  and  irresistibly  be  implied.  Where  the  amount 
is  left  open,  and  is  to  depend  on  proof  aliunde,  the  wholesome 
objects  of  the  statute,  in  affording  security  against  stale  de- 
XQands,  would  be  defeated;  for  it  might  be  as  difficult  for  the  de- 
fendant, from  forgetfulness  of  the  transaction,  or  the  death  or 
removal  of  witnesses,  to  prove  his  offsets,  as  to  explain  the  orig- 
inal transaction.  The  very  claim  of  offsets  rebuts  the  presump- 
tion of  a  promise  to  pay,  and  shows  that  the  acknowledgment 
goes  no  farther  than  to  the  original  justice  of  the  account; 
which  is  not  sufficient.  See  GleTnentson  v.  Williams,  8  Cranch, 
72,  and  the  cases  cited  in  AyleU's  Eoc'r  v.  Robinson}  To  allow 
an  acknowledgment  of  an  unsettled  demand,  liable  to  be  dimin- 
ished by  offiaets,  to  take  the  case  out  of  the  statute,  lets  in  most 
imsatisfactory  proof  of  the  quantum  of  damages,  and  has  in- 

1.  9  Leigh,  45]  ' 
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duced  the  jiuy  in  Uiis  veiy  case  to  implj  a  promise  to  pay  the 
whole  amount  of  the  account,  although  the  defendant  insisted 
he  had  some  o&ets  against  it,  which,  after  the  lapse  of  time,  hc» 
might  have  been  unable  to  proTe#  Thus  a  promise  is  raised  by 
implication  of  law,  from  an  acknowledgment  coupled  with  & 
claim,  which  shows  condusiYelj  that  the  defendant  never  in* 
tended  to  promise  to  pay  the  entire  debt. 

The  subsequent  promise  to  settle  all  differences,  is  subject  to 
the  remarks  made  in  the  case  of  Aylett's  Ea^r  y.  EckiMxm^  and 
in  that  of  BeU  y.  Morrisanf  1  Pet.  851,  where  similar  expressions 
occur.  If  the  promise  to  settle  is  construed  into  an  admission 
that  some  balance  was  owing,  it  is  no  ground  from  which  to  im- 
ply a  promise  to  pay  any  balance  which  a  party  may  assert  or 
proye  before  a  jury.  See  the  case  last  cited,  366.  Hie  promise 
by  the  defendant  that  he  would  not,  after  a  fair  settlement,  take 
advantage  of  the  act  of  limitations,  could  only  avail  the  plaint- 
iff (after  showing  that  such  a  settlement  had  been  made  inier 
partes),  as  a  justification  to  the  juiy  in  implyinga  promise  to  pay 
the  balance,  without  proof  of  an  express  promise.  No  consid- 
eration arises  upon  such  a  promise,  until  ihedebt  is  established. 

For  these  reasons  I  am  of  opinion  to  reverse  the  judgment. 

Cabell,  J.  It  is  well  said  by  Judge  Story,  in  BeU  v.  Marrir 
8on^  1  Pet.  360,  that  the  statute  of  limitations  was  "  intended  to 
be,  emphatically,  a  statute  of  repose.  It  is  a  wise  and  beneficial 
law,  not  designed  merely  to  raise  presumption  of  payment  of  a 
just  debt  from  lapse  of  time,  but  to  afford  security  against  stale 
demands,  after  the  true  state  of  the  transactions  may  have  been 
forgotten,  or  be  incapable  of  explanation,  by  reason  of  the  death 
or  removal  of  witnesses."  If  this  principle  be  correct  (and  I 
believe  it  to  be  incontrovertibly  so),  no  promise  which  is  founded 
merely  on  the  consideration  of  the  old  debt,  and  which  still 
leaves  the  party  exposed  to  the  inconveniences  which  the  statute 
was  intended  to  remedy,  ought  to  revive  the  old  debt,  and  take 
the  case  out  of  the  statute. 

Let  us  see  what  were  the  facts  of  this  case.  The  original  jus- 
tice of  the  plaintiff's  demand  was  admitted;  but  the  defendant 
insisted  that  he  had  offsets  against  it,  the  nature  and  amount  of 
which  he  did  not  specify:  he  said,  however,  he  would  settle 
fairly,  and  would  not  plead  the  statute  of  limitations.  The 
utmost  that  even  a  jury  could  infer  from  all  this,  is  a  prom- 
ise to  pay  an  unascertained  balance.  That  balance  might  be 
one  cent  only;  or  it  might  be  within  one  cent  of  the  original 

1.  9  Leigh,  45. 
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tmoiint  of  the  plaintiff's  demand.  What  it  reallj  was  depended 
on  testimony  aliunde.  This  promise,  then,  certainly  left  the 
defendant  eocpoeed  to  all  the  inconyeniences  arising  from  the 
loss  of  testimony  in  relation  to  his  offsets;  and  we  can  not  there- 
fore giye  effect  to  it,  without  frustrating  the  great  object  of  the 
statute.  This  very  case  shows  the  evils  of  such  a  course;  for 
here,  the  promise  relied  upon  was  a  promise  to  pay  a  part  only 
of  the  demand,  and  yet  the  jury  have  given  the  whole. 

I  am  of  opinion  to  reverse  the  judgment,  and  to  award  a  new 
trial. 

TuGXEB,  P.  Following,  as  I  feel  bound  to  do,  the  decision  in 
Aylett^H  Ea^r  v.  Bobinson^  I  do  not  see  how  the  acknowledgment 
in  this  case  can  be  considered  as  taking  the  demand  out  of  the 
operation  of  the  statute.  The  superior  court  ought  therefore  to 
have  given  the  instruction  asked  for.  Having  refused  to  do  so, 
the  judgment  must  be  reversed,  and  a  new  trial  awarded,  upon 
which  the  instruction  asked  for  must  be  given,  if  it  should  be 
required. 

Judgment  reversed. 

Absent  Bbookb  and  BsocKBiiBBOuaH,  JJ. 


AO&KOWIXDOIUEMT  TaKDTO  DsBT  OUT  OF  THI  StATUTB  OF  LUflTATIOirSt 

See  OkoU  v.  Scales,  21  Am.  Dec.  585;  fWy  v.  Kirk,  23  Id.  681;  Audin  v. 
BoBtwici^  25  Id.  42;  HewUn  v.  Dimedm,  Id.  86;  Wenman  v.  Mohawk  Iiu,  Co., 
28  Id.  464;  McOrea  t.  Purmort,  30  Id.  103,  117,  note. 


FJBKEINB  ET  AL.  V.  GlLES,  GoTEBNOR. 

[0  LnoH,  897.1 

Mbasubb  of  Damages  vx  as  Aonoir  against  a  SHxairr  and  his  soretiM 
apon  bifl  offioiAl  bood,  is  the  loss  niffered  by  the  party  by  reason  of  the 
breach  of  the  condition  of  the  bond. 

AM0U3fT  or  THX  Dbbt  is  hot  Kbcxssarilt  the  damages  which  a  creditor  sos- 
tains  by  the  sheriff's  permitting  a  debtor  in  execution  to  escape. 

Two  actions  brought  in  the  circuit  court  of  Buckingham 
couniy,  under  the  statute  1  Boy.  Code,  c.  78,  sec.  18,  p.  279 
(one  of  them  on  the  relation  of  Walton,  Hendrick  &  Company, 
and  the  other  on  the  relation  of  Walton  and  Gkurland),  upon  the 
bond  of  Perkins  as  sheriff,  conditioned  that  he  should  faithfully 
perform  the  duties  of  his  office.  The  breach  assigned  was,  that 
Perkins  had  in  execution  the  body  of  John  T.  Linthicum,  a 
debtor  of  the  relators  respectively,  and  Yoluntarily  permitted 
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him  to  escape.  Plea,  conditions  performed.  The  eyidence 
showed  that  linthicom  was  in  the  custody  of  a  depafy  of  Per- 
kins, who  permitted  him,  Linthicum,  to  go  home,  upon  his 
promise  to  return  the  next  day,  and  that  he  stayed  away  a 
month  and  then  returned.  He  was  placed  in  the  custody  of  the 
deputy  by  his  special  bail,  after  the  return  of  9kfi.fa.  nulla  bona 
that  had  been  issued  against  him  at  the  instance  of  the  relators. 
The  court  instructed  the  jury,  that  if  they  belieYed  from  the 
CTidence  that  the  sheriff  permitted  the  escape  set  forth  in  the 
eyidence,  the  law  was  against  the  defendants,  and  they  were 
bound  for  the  f uU  amount  of  the  debt.    Yerdict  for  plaintiff. 

Sianard,  for  the  plaintiff. 

Johnson,  for  the  relators. 

TucKEB,  P.  I  take  it  to  be  a  well-settled  principle,  that  where 
a  cumulative  remedy  is  given  by  statute,  the  party  grieved  nu^* 
resort  to  his  common  law  or  his  statutory  remedy,  at  his  elec- 
tion. But  he  can  not  weld  them  together  or  have  the  benefit 
of  the  statutory  provision  when  he  pursues  the  common  law 
remedy.  It  may  indeed  happen  that  the  statute  may  authorize 
the  redress  in  the  common  law  action,  but  where  it  gives  a  new 
action  with  a  redress  unknown  to  the  common  law,  that  redress 
can  only  be  obtained  by  a  resort  to  the  prescribed  form  of  action. 
Thus,  at  common  law,  single  damages  were  given  in  an  action 
of  waste.  The  statute,  in  that  action,  gives  treble  damages; 
yet  in  the  action  on  the  case  for  waste,  treble  damages  can  not 
be  recovered.  So,  a  tenant  may  bring  trespass  for  an  illegal  dis- 
tress where  no  rent  was  in  arrear,  and  recover  double  damages 
if  he  founds  his  action  upon  the  statute,  and  sets  forth  the  illegal 
taking  by  color  of  the  distress;  but  he  might  also  sue  trespass 
de  bonis  asportaiis,  in  the  common  form,  and  then  he  will  not 
recover  double  damages.  So,  a  master  may,  under  the  thirtieth 
section  of  the  act  respecting  slaves,  1  Eev.  Code,  c.  Ill,  p.  428, 
and  the  provisions  of  subsequent  laws,  recover  double  or  treble 
the  value  of  a  deported  slave,  by  action  on  the  case  as  prescribed 
by  the  acts.  Yet,  if  he  brings  trespass  de  bonis  asportatis,  which 
is  his  common  law  remedy,  he  can  only  recover  single  damages. 
So  for  money  made  on  execution,  an  action  lies  at  common  law, 
and  the  money,  with  legal  interest  only,  may  be  recovered  of 
the  sheriff.  If  the  creditor  pursues  the  statute,  and  proceeds  by 
motion,  he  will  recover  fifteen  per  cent,  interest  (not  as  damages 
or  as  a  penalty,  eo  nomine,  but  as  interest).  Would  any  one  con- 
ceive that  in  the  action  of  debt  at  common  law,  fifteen  per  cent. 
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interest  would  be  given  ?   So,  for  failnre  to  return  an  exeontion, 
the  creditor  niay,  by  motion,  recover  five  per  cent,  per  month. 
Bnt  if  he  brings  an  action  on  the  case  at  common  law,  the  limit 
of  the  reoovery  would  be  the  debt,  interest,  and  costs.     So,  in 
case  of  escapes  on  final  process,  case  lies  at  common  law;  and 
the  authorities  are  very  clear,  that  in  such  action  the  amount  of 
the  debt  is  not  necessarily  the  measure  of  damages,  but  the 
plaintiff  must  recover  damages  commensurate  to  the  injury  he 
has  sustained:  Bonqfdmsx.  Walker,  2  T.  B.  129.    He  may  there- 
fore recover  less  than  the  debt;  and  such  also  is  the  law  in  an 
action  on  the  case  for  a  rescue,  in  which  the  defendant  may  give 
evidence,  in  mitigation  of  damages,  of  the  ability  of  the  person 
rescued,  and  that  he  is  still  amenable  to  justice:  WUson  v.  Oary, 
6  Mod.  211.     And  such  evidence  would  be  clearly  proper  in  the 
common  law  action  for  an  escape,  which  is  for  such  damages  aa 
the  party  has  sustained;  and  it  would  be  a  solecism  to  say  that 
the  creditor  was  as  much  injured  by  the  escape  of  a  bankrupt  or 
squalid  beggar,  as  of  a  wetdthy  but  obstinate  debtor.     In  the 
action  on  the  case,  then,  the  damages  would  be  graduated  by 
the  actual  injury;  for  the  creditor  may  still  pursue  his  debtor, 
and  if  he  is  of  ability,  he  may  recover  his  whole  debt,  besides 
the  damages  which  he  has  compelled  the  sheriff  to  pay:  2  T.  B. 
129.    But  the  statute  gave  him  a  shorter  proceeding.    It  pro- 
vides that  the  sheriff  who  permits  the  debtor  to  escape  shall  be 
liable  for  the  debt  itself.    It  reasons  in  this  way:  The  body  is 
the  creditor's  satisfaction.    When  it  is  once  taken,  he  can  have 
none  other.    If  the  sheriff  had  received  the  amount  of  the  execu- 
tion in  money,  he  would  have  been  liable  for  it  in  debt;  and  as 
he  has  received  the  body,  as  satisfaction,  and  has  released  it,  be 
ought  to  be  charged  with  the  debt  itself,  either  on  the  presumj)- 
tion  that  he  would  not  have  dischaiged  his  prisoner  without 
payment,  or  on  the  ground  that  if  he  did,  he  ought  in  justice  to 
stand  in  his  shoes.    I  have  therefore  never  had  a  doubt  that  iu 
debt  for  an  escape,  under  the  statute,  the  recovery  was  for  the 
whole  sum,  and  could  not  be  reduced  by  proof  of  the  debtor's 
insolvency,  or  in  any  other  way,  except  by  evidence  of  port  pay- 
ment or  satisfaction.    But  in  the  action  on  the  case  it  would  bo 
otherwise.    Nor  is  it  a  wrong  to  the  plaintiff  in  the  latter  action, 
BO  to  limit  the  amount  of  his  recovery;  since  he  may  still  pro- 
ceed to  retake  his  debtor,  and  compel  payment  of  his  whole 
debt  from  him. 

Such  being  the  law  as  to  the  action  on  the  case,  how  is  it  as 
to  the  action  on  the  sheriff's  bond?    That  bond  is  with  condi' 
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tion  **  that  the  sheriff  shall  in  all  things  fcrolj  and  faithfnily  ez- 
ecnte  his  office;"  and  it  will  readily  be  admitted  that  a  yoluntazy 
or  pennissiTe  escape  is  a  breach  of  the  condition.  Bat  the  tme 
question  is,  for  what  are  the  sureties  liable  by  occasion  of  such 
broach  ?  The  law  provides  that  any  person  injured  may  put  the 
bond  in  suit  and  '*  recover  all  damages  which  he,  she,  or  they 
may  have  sustained  by  reason  of  the  breach."  The  reooyeiy, 
then,  is  to  be  confined  to  the  damages  sustained;  and  the  sure- 
ties are  therefore  bound  to  pay  those  damages,  and  those  dam- 
ages only.  Now,  if  the  escaping  debtor  was  hopelessly  insol- 
vent, there  could  be  no  damage,  and  of  course  only  a  nominal 
recoveiy.  And  so  if  the  debtor  was  of  acknowledged  ability, 
though  the  creditor  might  be  damaged  by  the  delay  and  vexa- 
tion consequent  on  the  debtor's  diachai^e,  and  might  fiurly  re- 
cover in  an  action  on  the  bond,  yet  he  has  not  lost  his  debt,  and 
therefore  his  damage  can  not  be  measured  by  its  amount.  The 
notion  that  the  damages  are  liquidated  bj  statute  is  unsup* 
ported  by  any  authority,  and  is  at  variance  with  the  position 
already  established,  that  in  the  action  on  tiie  case  the  damages 
axe  not  measured  by  this  supposed  principle  of  liquidation. 
The  truth  is,  that  in  reference  to  the  sheriff  and  his  sureties^  a 
difference  is  clearly  made  by  most  of  our  statutes.  The  soxe- 
ties  axe  only  liable  for  damages.  These  may  amount  to  the 
debt;  they  may  amount  to  more;  but  they  nuiy  also  amount  to 
less.  The  sheriff,  on  the  other  hand,  is  often  made  liable  for 
the  debt  itself.  Thus  if,  under  the  old  law,  he  failed  to  talce 
bail,  he  was  himself  proceeded  against  as  bail,  and  if  he 
did  not  enter  as  special  baO,  there  was  a  joint  judgment 
against  him  and  the  defendant.  If  he  proved  insolvent,  so 
that  the  debt  was  lost,  the  sureties  were  liable  on  the  bond — 
to  pay  what?  The  debt  itself?  By  no  means;  for  if  so,  they 
too  should  have  been  made  parties,  and  have  had  the  privi- 
lege of  defending  the  suit.  They  were,  however,  liable  for 
any  damages  sustained.  If  the  debtor  veas  solvent,  and  waB 
permitted  to  abscond  without  giving  bail,  the  sureties  would 
have  been  responsible  for  the  whole  debt.  But  in  the  action  on 
the  bond,  the  plaintiff  must  have  shovni,  and  the  sureties  might 
have  contested,  even  the  existence  of  the  debt;  for  the  sheriff 
might  have  done  so  at  common  law:  OutUer  v.  CleyUm,  2  Lev. 
85;  Alexander  v.  Macauley,  4  T.  B.  611.  But  if  the  plaintiff 
had  no  cause  of  action,  the  sureties  could  not  have  been  ohaiged. 
And  in  like  manner,  if  the  defendant  was  a  bankrupt,  it  would 
have  been  gross  injustice  to  charge  the  sureties  for  the  debt;  an 
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injustice  which  will  not  lightl j  be  presumed  to  haTe  been  de- 
signed by  the  legislatoxe.  So  in  the  action  for  an  esoajM;  the 
sheriff  is  indeed,  npon  principles  of  policy,  made  responsible 
for  the  debt  itself.  Even  this  may  often  be  a  hard  measure  of 
jnstieey  as  there  may  be  constnxctiTe  escapes,  inYol^ing  neither 
culpability  in  the  sheriff  nor  loss  to  the  creditor.  Thus,  if  a 
prisoner  steps  out  of  the  jail  door  for  a  single  moment,  the 
door  being  left  open  by  the  jailer,  it  is  an  escape.  So  if ,  in 
bringing  the  defendant  to  jail,  the  sheriff  passes  through  the 
comer  of  another  county,  it  is  an  escape.  So  if  he  marries  a 
prisoner,  it  is  ip9o  fado  an  escape.  Ought  the  law  to  haye  pro- 
Tided  that  in  such  cases  the  sureties  should  be  responsible,  not 
only  for  damages,  but  for  the  debt  also,  whether  the  debtor  be 
solTent  or  insolvent?  I  think  it  ought  not  to  have  so  prQrided; 
and  I  think  it  has  not  so  provided. 

I  have  looked  into  the  case  in  7  Serg.  &,  B.  273.'  I  am  not 
sure  that  the  law  of  Pennsylvania  is  like  ours,  in  dedaring  the 
liability  of  the  sureties  for  such  damages  as  the  party  has  sus- 
tained by  reason  of  the  breach.  If  it  be,  the  case  is  certainly 
strongly  in  point;  but  it  is  so  inconsistent,  I  conceive,  with  the 
reasonable  construction  of  such  a  provision,  that  I  decline  to 
follow  it. 

XTpon  the  question  arising  in  this  case,  I  am,  for  the  reasons 
above  declared,  of  opinion  that  the  instruction  moved  for  was 
too  broad,  and  therefore  was  improperly  given;  and  upon  the 
whole  I  am  of  opinion  to  reverse  the  judgment,  and  awardanew 
trial,  upon  which  the  instruction  asked  for,  and  set  forth  in  the 
first  bill  of  exceptions,  is  to  be  refused,  if  again  moved  for.  I 
do  not  deem  it  necessary  to  decide  the  point  made  by  the  second 
bill  of  exceptions,  as, uponafutnretrial,thefactoftheesoai>e  may 
perhaps  be  proved  by  other  testimony  than  the  deputy  sheriffs  ad- 


The  other  judges  concurred.    Judgment  reversed,  verdict  set 
aside,  and  new  trial  awarded. 


BhkOK  V.  GiLMOHB. 

OovsvAVT  voa  Qunr  Bnjotmbnt  is  not  implied  in  a  ksn  of  landi  for  lif« 
from  the  mere  nae  of  words  of  lease. 

C!ovKirABT  bj  Black  against  Oilmore  in  the  county  court  of 
Rockingham.    The  declaration  set  forth  an  indenture  of  lease 

1.  WcUKmicm  T.  Ccmm^wmtaUk, 
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dated  March  27,  1832,  bj  which  Gilmore  rented  and  leased  to 
Black  certain  lands  as  long  as  he  should  live,  upon  certain  con- 
ditions, which  Black  alleged  he  had  performed.  It  was  also  al- 
leged that  Gilmore,  not  regarding  his  lease,  entered  upon  the 
land  and  expelled  Black  therefrom.  A  general  demurrer  was 
filed  to  the  declaration,  which  the  county  court  OYerruled. 
Upon  appeal  to  the  circuit  court,  the  judgment  was  reyersed 
and  a  judgment  ordered  entered  for  defendant  upon  the 
ground  that  the  declaration  was  insufficient.  Black  thereupon 
sued  out  a  supersedeas  to  the  judgment  of  the  circuit  conrt. 

Michie,  for  the  plaintiflf  in  error. 

Baidivin,  for  the  defendant  in  error. 

TnoEEB,  P.  This  is  an  action  of  covenant,  brought  bj  a  lessee 
for  life  against  his  lessor,  for  evicting  him  from  the  possession. 
There  is  a  demurrer  to  the  declaration,  and  the  covenant  itself 
being  no  part  of  the  record,  the  simple  question  is,  whether  the 
declaration  sufficiently  sets  forth  an  express  or  implied  covenant 
for  quiet  enjoyment. 

To  maintain  the  affirmative,  the  counsel  for  the  plaintiff  in 
error  has  contended  that  a  covenant  for  quiet  enjoyment  is  im« 
plied  from  the  veiy  words  of  the  lease,  "  that  the  said  Gilmore 
did  lease  and  rent  to  the  said  Black  a  certain  tract  of  land,  to 
have  and  to  hold,  etc."  And  if  this  were  a  lease  for  years,  it 
would  be  very  certain  that  these  words  would  import  an  agree- 
ment that  Black  should  possess,  and  that  an  eviction  would  be 
a  breach  of  that  agreement.  For  a  lease  for  years  is  looked 
upon  in  the  law,  less  as  a  conveyance  of  an  estate  than  as  a  con- 
tract for  the  possession:  2  Bl.  Com.  141-144.  And  hence  it  is 
obvious,  that  in  leases  for  years,  the  words  lease  and  demise  are 
used  as  words  of  contract  rather  than  as  words  of  transfer,  and, 
as  such,  import  a  covenant  that  the  lessee  should  possess  and 
enjoy.  But  in  a  lease  for  life  it  is  otherwise.  That  is  the  crea- 
tion of  an  estate  of  freehold,  not  a  mere  contract  for  the  posses- 
sion. The  words  of  lease  and  demise  are  therefore  used  as 
words  of  conveyance  and  not  of  covenant;  and  although,  if  ac- 
companied by  the  word  dedi,  or  if  rent  be  reserved  in  the  lease, 
a  warranty  is  implied,  a  covenant  never  was.  Hence  it  is,  that 
as  long  ago  as  the  reign  of  Henry  YI.  it  was  decided  that ''  if  a 
man  lease  lands  for  life  by  deed,  and  afterwards  j)ut  his  lessee 
out  of  possession,  the  lessee  shall  not  have  a  writ  of  covenant 
against  him,  but  an  assize:"  F.  N.  B.  145.  **  Sed  alUer  of  a  lease 
for  years:"  Id.  in  note.     And  it  has  also  been  held  in  England, 
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for  centoiies,  that  upon  the  eviction  of  a  freehold,  no  action  of 
covenant  will  lie  upon  a  warranty  in  deed  or  in  law;  but  in  case 
of  a  lease  for  years,  upon  eviction,  there  can  be  no  other  rem- 
edy: Bac.  Abr.,  Covenant,  C,  adfinem;  PincoTnbe  v.  Rudge, 
Yelv.  139;  S.  C,  Hob.  4.  Accordingly  it  has  become  the  course 
of  conveyancing,  always  to  insert  a  covenant  for  quiet  enjoy- 
ment where  that  is  contracted  for:  Bac.  Abr.,  vM  supra.  Now, 
it  would  be  a  fraud  upon  any  i>arty,  at  this  day,  to  give  to  the 
words  of  his  contract  an  interpretation  and  extension  of  which 
for  centuries  they  were  declared  not  to  be  susceptible.  The 
principle  stare  decisis  is  in  these  matters  not  merely  proper,  but 
it  is  vital;  since  counsel  advise,  and  conveyancers  proceed,  and 
parties  contract,  with  reference  to  the  declared  construction  of 
the  language  of  an  instrument.  It  is  sufficient  therefore  to  say, 
that  according  to  the  established  course  of  decisions,  no  cov- 
enant for  quiet  enjoyment  is  implied  by  words  of  lease  and 
demise  in  the  conveyance  of  an  estate  of  freehold.  Modem  de- 
cisions indeed  have  wisely  leaned  to  the  narrowing,  rather  than 
to  the  extension  of  implications;  and  notwithstanding  some 
loose  expressions  of  Lord  Eldon  and  Justice  Buller  in  2  Bos.  & 
Pull.  21,  26,'  and  of  Lord  Ellenborough  in  Barton  v.  FUzgerald, 
15  East,  528  (which  are  justly  questioned  by  Kent,  C.  J.,  in  2 
Cai.  Cas.  188,*  and  by  Piatt  in  his  work  on  covenants,  22), 
the  general  principle  is  now  well  understood,  that  the  vendee 
who  does  not  take  proper  covenants  for  his  security,  must  lie 
down  under  the  consequences  of  his  own  negligence  or  want  of 
forecast. 

It  is  said,  however,  that  in  every  lease  for  life  reserving  rent, 
a  warraniy  is  implied;  and  upon  this  foundation  the  counsel  has 
endeavored  to  rest  his  case.  It  can  not,  however,  serve  his  pur- 
pose. We  are  all  clearly  of  opinion  that  the  case,  as  set  forth  in 
the  declaration,  does  not,  with  needful  precision,  show  a  lease 
reserving  rent.  The  reservation  of  rent  is  attempted  to  be  im- 
plied from  the  use  of  the  expression  "  rented."  But  in  this  con- 
nection, the  reservation  of  rent  is  not  necessarily  implied  from 
the  use  of  the  terp.  It  is  merely  used  in  the  looser  sense  of 
"  leased  or  demised. "  If  the  pleader  had  designed  to  bring  him- 
self within  the  principle  now  relied  upon,  he  ought  tp  have  set 
out  the  reservation  distinctly,  that  the  court  might  as  distinctly 
have  seen  that  the  lease  was  one  from  which  a  warranty  was 
implied.  He  has  not  done  so,  and  the  principle  therefore  can 
not  apply. 

1.  Brvwfdmg  t.  Wright.        3.  Frwt  t.  Aiymond,  3  Oal.  188, 196;  8. 0.,  3  Am.  Dm.  33t. 
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If,  howerrer,  the  deolaration  were  not  defeotiTe  in  iluB  regard, 
still  the  action  would  not  lie.  Admit  the  implied  warzantj,  yet, 
as  we  have  already  seen,  covenant  does  not  lie  upon  it:  Fitsfa. 
145;  Telv.  189.  Nor  indeed  would  the  warzanly  itself  afiEbrd  a 
protection  to  the  lessee  against  this  wrong.  His  remedy  for  an 
eviction  by  his  landlord  is  trespass  or  ejectment.  He  is  at  this 
moment  at  liberty  to  recover  back  his  estate  for  life  from  Gil- 
more,  if  he  has  not  broken  its  conditions.  And  what  is  more,  if 
the  judgment  in  his  favor  were  affirmed,  it  would  be  no  bar  to 
his  recovery:  Yelv.  139;  so  that  he  would  get  a  double  recx>m« 
pense.  His  remedy,  then,  is  complete;  but  it  is  not  a  remedy 
upon  the  warranty.  The  remedy  upon  the  warranty  is  a  remedy 
given  against  the  lessor,  when  the  lessee  is  evicted  1^  better  title 
and  by  right.  It  does  not  exist  where  the  eviction  is  by  wrong 
and  without  title.  It  can  not,  then,  be  appropriate  to  the  evic- 
tion by  the  lessor  himself,  which  is  by  wrong  and  without  title. 
As,  therefore,  the  remedy  upon  the  warranty  is  inappropriate  to 
the  case,  the  action  of  covenant  would  not  lie,  even  if  we  admit 
that  in  Yirginia  the  remedy  by  covenant  has  taken  the  place  of 
the  warraniia  charia:  for  it  certainly  could  not  be  extended 
farther  than  the  remedy  for  which  it  is  the  substitute. 

Upon  the  whole,  I  am  of  opinion  to  affirm  the  judgmeai. 

The  other  Judges  concurred.    Judgment  affirmed. 


MoGoT  V.  Hebbebt. 

(HldOOH,  548.] 

Bali  or  Cebxain  Numbebov  Timber  Trees  growing npao  land,  tobei 

by  the  vendee,  poaseB  an  interest  which  may  be  aedgned  before  aa  elao- 

tionismada. 
AmovsB,  HATXxo  Selected  and  Mak¥ei>  the  Trees,  may  ■"■^"^^^  trovvr 

against  the  vendor  for  felling  and  selling  them,  althoog|h  the  vendor  has 

no  notice  of  the  election. 

Tboteb  by  McCoy  against  Herbert,  in  the  superior  court  for 
Norfolk  county,  for  the  Talue  of  certain  ti;^.  In  January, 
1828,  the  defendant  and  Robert  Carson  entered  into  a  contract 
in  writing,  by  which  Herbert  sold  to  Carson  fifty  white-oak  trees 
then  growing  upon  his  (Herbert's)  land.  On  the  day  after  this 
contract  was  signed  the  trees  mentioned  therein  were  sold  by 
Carson  to  pbuntiff.  This  sale  was  made  by  an  indorsement  on 
the  original  contract,  as  follows:  ''For  value  received  from 
Josiah  McCoy,  I  sell  to  him  the  within  fifty  oaks.    January  3, 
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1828.  Bobert  Carson,  jr."  In  February,  1828,  plaintiff  went 
upon  the  defendant's  land  and  marked  forty  oak  trees,  there 
being  no  others  suitable  for  his  purpose.  The  trees  thus  marked 
were,  prior  to  the  commencement  of  this  action,  cut  down  by 
defendant  and  by  him  sent  to  Boston.  Upon  these  facts  judg* 
ment  was  entered  for  defendant.  On  McCoy's  petition,  a  super' 
Medeas  was  awarded. 

Leigh,  for  the  plaintiff  in  error. 

C,  Johnson  and  G.  N.  Johnson,  for  the  defendant  in  error. 

Pabeeb,  J.  I  have  some  doubt  whether  Carson's  right  in  the 
trees  was  not  a  mere  chose  in  action,  and  therefore  not  assign- 
able; but  that  doubt  is  not  so  strong  as  to  induce  me  to  dissent 
from  the  dear  opinion  of  the  other  judges  who  heard  the  cause. 

Cabell,  J.  Our  lamented  brother  Brockenbrough,  who  heard 
the  argument,  had  prepared  an  opinion  in  which  I  entirely 
concur.    It  is  in  these  words: 

''  This  case  seems  to  me  to  be  settled  by  both  resolutions  in 
Palmer^s  case,  5  Co.  24  b,  and  Cro.  Eliz.  819,  where  it  is  re- 
ported by  the  name  of  Basset  v.  Maynard,  In  that  case,  Sir  Thomas 
Palmer  had  sold  to  Comf  ord  six  himdred  cords  of  wood  stand- 
ing in  a  forest,  but  the  vendor  had  the  election  to  specify  them. 
It  was  resolved  that  *  Comf  ord  had  an  interest  which  he  might 
assign  over,  and  not  a  thing  in  action  or  possibility.'  Why? 
Because,  say  the  court,  '  if  Sir  Thomas  did  not  assign  them  on 
request,  Comford,  the  vendee,  might  take  them  without  assign- 
ment, for  the  grantor  shall  not  be  allowed  by  his  act  or  default 
to  derogate  from  his  own  grant.'  That  is  to  say,  the  right  of 
the  grantee,  on  the  failure  of  the  grantor  to  make  the  election, 
is  precisely  that  which  the  grantee  would  have  had,  if  the  elec- 
tion had  been  cast  on  him  in  the  first  instance.  And  what  is 
that  right?  The  court  answer,  '  Then  it  follows  that  he  had  an 
interest  which  he  might  assign  over; '  and  as  authority  for  this, 
reference  is  made  to  44  Edw.  in.,  43  b. 

**  This  position  is  as  strongly  reported  in  Cro.  Eliz.,  where  it 
is  stated  to  be  the  opinion  of  the  whole  court.  '  And  here  he 
(Comford)  hath  an  interest  before  the  assignment  made  by  Sir 
Thomas  Palmer,  insomuch  that  if  Sir  Thomas  Palmer  will  not 
assign  it  in  convenient  time,  he  himself  might  take  them:  and 
therefore  he  may  assign  this  interest,  as  44  Edw.  in.,  pi.  43,  is.' 
I  think,  then,  that  the  first  resolution  proves  that  Carson  had  a 
right  to  assign  to  McCoy  (or,  to  use  the  language  of  the  court 
in  Cro.  Eliz.,  he  had  the  right  to  nominate  McCoy  as  the  per- 
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Bon  who  shonld  elect),  and  that  such  assignee  had  the  same 
right  to  elect,  and  to  specify  the  particular  trees  that  Carson 
himself  had  when  he  made  ihe  purchase.  In  corroboration  of 
this  position,  that  the  grantee  of  cords  of  wood  standing  in  a 
forest  has  an  interest  in  them  assignable  before  election  made,  I 
refer  to  Stampe  v.  Clinton  alias  Liford,  2  Boll.  99. 

''The  second  resolution  in  Palmer's  case  also  supports,  I 
think,  the  right  of  McCoy,  the  assignee  in  this  case,  to  recover 
the  trees.  That  resolution  proceeds  on  the  hypothesis  that  the 
assignment  by  the  vendee,  Comford,  to  Basset,  the  plaintiff, 
was  void.  Yet,  say  the  court,  '  as  Basset  felled  them,  he  had 
possession,  and  that  gives  him  a  good  title  against  the  defend- 
ant and  every  stranger.'  The  defendant  in  that  case  (Maynard) 
was  a  subsequent  vendee  of  Sir  Thomas,  of  such  a  quantify  of 
wood  as  would  make  four  thousand  cords,  at  the  vendee's 
election;  and,  say  the  court,  'the  defendant  can  not  take 
that  which  is  cut  down,  but  ought  to  make  his  grant  good 
out  of  that  which  is  growing,  and  the  possession  of  Basset  of 
that  which  he  felled  sufficeth  to  protect  him.'  Now  here,  if 
McCoy,  the  assignee,  had  felled  the  trees,  his  possession  (even 
if  the  assignmsnt  be  void)  would  be  good  against  a  subsequent 
purchaser,  who  would  have  been  compelled  to  make  his  pur- 
chase good  out  of  the  rest  of  the  wood.  How  much  stronger, 
then,  would  have  been  the  right  of  McCoy  against  the  vendor, 
who  had  parted  with  the  possession  of  the  trees  and  received  full 
and  valuable  consideration  for  them. 

"  Nor  can  I  see  that  the  fact  of  the  trees  being  only  marked, 
and  not  felled,  makes  any  difference,  particularly  as  to  the 
vendor.  The  marking  of  trees  is  a  mode  of  taking  possession  of 
them,  and,  as  such,  is  an  indicium  of  property.  It  reduced  to 
certainty  and  made  specific  the  trees  which  were  sold,  as  much 
as  if  they  were  felled.  Nor  was  it  necessary  to  give  notice  to 
the  vendor  that  the  trees  were  to  be  marked.  The  contract  did 
not  require  notice,  and  the  vendor  was  boimd  to  let  tlie  vendee 
have  such  trees  as  would  best  suit  his  purpose." 

TucKEB,  P.  The  timber  sold  in  this  case  was,  even  while  yet 
standing,  a  chattel  in  the  estimation  of  law,  according  to  the 
current  of  authorify:  1  Ld.  Baym.  182;'  Parhery.  Staniland,  11 
East,  362;  Warwick  v.  Bnice,  2  Mau.  &  Sel.-206;  Toller  on  Ex. 
195;  4  Co.  62;  8  Bac.  Abr.  64.  By  the  agreement  it  appears 
that  Herbert  actually  sold  fif  fy  white  oaks  of  Carson's  choice,  and 
did  not  merely  contract  to  sell  them.    By  this  sale  a  title  passed 
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to  Garaon  to  fifty  white  oaks^  and  although  until  election  he  could 
maintain  no  action  for  any  in  particular,  yet  upon  making  elec- 
tion his  right  was  consummate.  The  title  passed  by  the  sale; 
the  election  inured  merely  to  identify  that  which  passed  by  the 
giant.  Where,  indeed,  election  creates  the  interest,  nothing 
passes  till  election.  But  here  the  sale  by  Herbert,  and  the  pay- 
ment of  the  money,  created  the  interest,  and  the  election  was 
only  necessary  to  ascertain  the  property.  If  I  give  one  of  two 
horses  at  A.'s  election,  there  the  election  creates  the  interest, 
and  nothing  passes  till  it  is  made.  But  when  I  sell  for  a  con- 
sideration one  of  two  horses  at  A.'s  election,  if  the  sale  does  ndt 
give  a  perfect  title,  it  passes  an  interest  at  least,  and  the  election 
does  not  create  it.  In  the  sale  of  real  estate  nothing  is  more 
familiar.  I  sell  twenty  acres  of  my  land,  out  of  a  tract  of  one 
hmidred  acres,  to  be  laid  off  at  the  election  of  the  vendee.  His 
title  is  immediate,  and  his  election  is  only  necessaiy  to  set  apart 
his  twenly  acres  in  severalty;  and  this  may  be  done  without  deed, 
which  shows  that  it  is  not  the  election  which  creates  the  interest. 
Such  right  moreover  is  assignable,  and  the  assignment  would 
miquestionably  pass  the  title,  and  the  election  also  as  incident 
thereto.  So  in  relation  to  personalty.  A  title  to  it  will  pass  by 
deed,  even  without  possession:  F.  N.  B.  140;  Perk.  30;  1  Boll. 
61;  2  Bam.  &  Aid.  551;>  1  Bac.  Abr.  627,  tit.  Bills  of  Sale. 
And  though,  imtil  election,  the  grantee  of  one  jof  several  things 
can  maintain  no  action,  because  the  identity  of  the  thing  claimed 
is  not  ascertained,  yet  his  right  to  have  the  propeirly  is  perfect,, 
and,  if  undisputed,  is,  of  course,  transferable.  It  is  not,  I  con- 
ceive, a  chose  in  action,  the  seller  being,  as  to  him,  a  trustee,  and 
not  an  adverse  holder;  and  indeed,  in  this  case,  Carson  was  in 
possession  until  after  the  election. 

In  Palmer's  caaey  5  Co.  24  b,  the  right  to  select  the  trees  was  in 
the  grantor  Sir  Thomas  Palmer,  and  it  was  contended  that  until 
selection  of  the  identical  trees,  the  grantee  had  no  vested  inter- 
est which  he  could  assign.  But  the  court  held  otherwise,  ad- 
judging that  he  had  an  interest  before  the  assignment  of  the 
timber  by  Sir  Thomas,  insomuch  that  if  Sir  Thomas  had  not 
assigned  in  convenient  time,  he  himself  might  take  them,  and 
therefore  he  might  assign  his  interest:  that  is  to  say,  the  default 
of  Sir  Thomas  devolved  the  election  on  bis  vendee,  and  that 
right  of  election  gave  such  an  interest  as  was  assignable.  This 
seems  to  me  good  sense  and  plain  reason;  and  the  case  has 
accordingly  been  approved  by  the  judges  of  our  own  days:  8 
Wils.  334.    If,  then,  the  devolving  of  the  right  of  election  on 
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the  grantee  by  the  grantor's  default,  gave  him  sooh  an  interest  as 
was  capable  of  assignment-carrying  the  election  with  it,  it  is  not 
perceived  why  the  devolving  of  the  election  on  him  by  the  origi* 
nal  sale  should  not  have  the  same  effect.  I  am  thezefoze  of 
opinion  that  Caison  had  an  assignable  interest,  even  before  elec- 
tion; that  the  right  of  election  passed  to  McCoy;  and  that  by 
his  election,  by  marlriTig  the  trees,  his  rights  became  consum- 
mate, and  his  action  of  trover  was  well  maintained. 

It  is  said,  however,  that  no  title  passes  till  election,  where 
the  party  is  to  elect  between  two  things.  This  doctrine  seema 
not  very  reasonable,  where  I  have  paid  my  money  for  the  thing 
purchased,  and  have  the  right  of  election  in  myself.  But  ad- 
mit it.  After  the  assignment  to  McCoy,  if  the  property  did  not 
at  once  pass,  the  authority  to  elect  nevertheless  passed;  for  ita 
effect  was  to  give,  as  far  as  it  could  give,  all  the  rights  of  the 
assignor.  Now,  even  though  the  property  could  not  pass,  be- 
cause it  was  not  then  identified,  yet  the  right  to  have  it  when 
identified  did  pass,  and  with  it  the  right  to  select  the  trees. 
What  then  was  the  effect  of  the  selection  ?  To  identify  the  trees 
and  to  render  certain  what  had  been  sold  by  Herbert.  At  thie 
moment  of  election,  the  title  passed  out  of  Herbert,  if  it  had  not 
done  so  before.  Into  whom  did  it  pass?  Admit  that  it  passed 
into  Carson.  At  the  same  instant,  uno  flatu,  his  assignment  to 
McCoy  inured  to  vest  it  in  him.  All  this  occurred  before  the 
trees  were  felled;  and  McCoy's  right  was  thus  consummate  be- 
'  fore  the  wrong  done.  The  trees  were  his,  and  he  had  a  right  to 
r  sue  for  their  value.  Carson  had  no  such  right.  This  is  obviously 
'the  justice  of  the  case,  and,  as  I  verily  think,  the  law  of  it  also. 
I  can  not  concur  in  the  refinement  by  which  the  just  rights  of 
the  plaintiff  have  been  defeated,  and  the  wrong-doer  protected 
from  retribution  for  his  gross  violation  of  his  own  contract. 

The  want  of  notice  of  election  has  been  objected;  but  it  forma 
no  just  objection.  McCoy  was  not  bound  to  give  notice.  After 
the  grant  Herbert  had  no  right  to  cut  the  trees  without  first  call- 
ing on  Carson  or  his  assignee  to  elect.  If  he  had  done  so,  he 
would  have  received  notice  of  the  election;  and  the  parties  hav- 
ing agreed  on  the  fact  that  the  trees  were  selected  and  marked  by 
McCoy,  I  think  he  was  entitled  to  a  judgment  upon  the  verdict 
I  am  therefore  of  opinion  to  reverse  the  judgment  of  the  circuit 
court,  and  enter  judgment  for  the  plaintiff. 

Judgment  of  circuit  court  reversed,  and  judgment  entered  for 
plaintiff  in  error. 

Absent,  Bsooks*  J. 
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[9  Lboh.  633.] 

L  Pbiboskr  Aocusxd  ov  Felony  must  be  arraigned  and  plead  in  penon;  and 
in  an  snbaequent  proceedings  he  must  appear  in  person  and  not  by  at- 


Bdoh  Appka&anob  must  Atfirmativelt  Appear  by  the  record;  and  upon  a 
radtal  therein  that  the  defendant  appeared  by  attorney,  it  will  not  be  pre- 
snmed  that  he  was  personally  present. 

Wbtt  of  eiror  to  a  jadgment  of  the  circuit  superior  court  for 
Oabell  county,  sontencing  the  defendant  to  impriaonment  in  the 
penitentiary  for  five  years.    The  facts  are  stated  in  the  opinion. 

P.  R,  Oraiian,  for  the  plaintiff  in  error. 

Sidney  8.  Baxter ,  aiiomey-general,  contra. 

By  Ck>urt,  Lomaz,  J.  The  first  error  relied  upon  in  the  peti- 
tion in  this  case,  the  refusal  of  the  court  below  to  grant  a  new 
trial,  this  court  has  deemed  it  unnecessary  to  consider,  because 
it  discovers  in  the  record  another  error,  which  supersedes  the 
necessity  of  considering  the  first.  The  well-established  practice 
in  England  and  in  this  state  is,  that  a  prisoner  accused  of  felony 
must  be  arraigned  in  person,  and  must  plead  in  person;  and  in 
all  the  subsequent  proceedings,  it  is  required  that  he  shall  ap- 
pear in  person.  This  practice  is  stated  in  1  Chit.  Crim.  L.  411, 
414.  It  is  there  laid  down,  that  the  accused  in  capital  felonies 
can  not  be  found  guilty  in  his  absence;  that  it  is  necessary  he 
ahotdd  personally  attend;  and  that  the  fact  of  such  attendance 
should  appear  on  the  record.  The  rules  applicable  in  England 
to  trials  for  capital  felonies  are  believed,  in  the  general,  to  be 
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equally  apjilicable  in  this  state  to  all  felonies  punishable  by  con- 
finement in  the  penitentiary.  In  looking  into  the  English  forms 
of  entrieSi  it  will  be  found  that  the  appearance  of  the  accused  is 
carefully  stated  upon  the  record  to  have  been  in  lus  proper  per- 
son: 4  Chit.  Crim.  L.  268. 

The  principles  on  which  this  practice  is  founded  are  supposed 
tc  be  too  obvious  to  need  explanation  or  illustration.  In  this 
-  recoinl  it  is  stated,  that  on  the  twenty-ninth  of  September,  1837, 
the  accused  was  led  to  the  bar  in  custody  of  the  keeper  of  the  jail, 
and  thereupon  was  arraigned,  and  pleaded;  and  on  his  motion 
the  cause  was  continued  till  the  first  day  of  the  next  term,  and 
thereupon  he  was  remanded  to  jail.  And  afterwards,  at  a  circuit 
court,  etc.,  held  on  the  tweniy-seventh  of  April,  1838,  ''came 
as  well  the  attorney  for  the  commonwealth,  as  the  prisoner  by 
his  attorney,  and  thereupon  came  a  jury,"  etc.  The  jury  not 
agreeing  upon  their  verdict  on  that  day,  were  adjourned  over 
until  the  next  day;  and  afterwards,  on  Saturday  the  twenty-eighth 
of  April,  1838,  the  record  proceeds  to  state  that ''  the  venire  im- 
paneled upon  the  trial  of  this  cause  on  yesterday,  again  this 
day  appeared  in  court,  and  retired  to  consider  of  their  verdict, 
and  after  some  time  returned  into  court,  and  on  their  oath  do 
say:  *  We  of  the  jury  find  the  prisoner,  Allen  M.  Sperry,  guilty 
of  the  felony  charged,  and  do  ascertain  the  period  of  his  con- 
finement in  the  public  jail  and  penitentiary  house  to  be  five  years; 
and  we  further  find  that  the  mare  stolen  has  been  restored  to  the 
owner  thereof. '    Whereupon  the  prisoner  was  remanded  to  jail. " 

If  it  can  be  inferred  from  the  circumstance  that  the  prisoner 
was  remanded  to  jail,  that  he  was  personally  present  during  the 
proceedings  on  the  twenty-eighth  of  April,  when  the  verdict  of 
conviction  was  found,  there  is  no  such  circumstance  stated  in 
the  proceedings  of  the  preceding  day.  The  on}y  statement  in 
regard  to  the  appearance  of  the  prisoner  on  that  day,  is,  that  lie 
appeared  by  his  attorney;  without  any  circumstance  stated  from 
which  it  can  necessarily  be  inferred  that  he  was  personally  pres- 
ent. An  appearance  by  attorney  can  not  imply  that  the  prisoner 
was  personally  present  in  court;  and  therefore  the  record  is 
deficient  in  what  the  law  regards  as  essential  to  be  stated  in 
such  a  case. 

For  this  error,  therefore,  the  court  is  of  opinion  that  the  judg« 
ment  must  be  reversed,  and  a  venire  facias  de  novo  awarded. 
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BbOWN  v.  GoMMONWBAIilH. 

[9Lexob,633.] 

Whiv  thb  Oontsssion  ov  a  Pabtt  either  in  a  civil  or  criminal  case  is 
given  in  evidence,  the  whole,  as  well  that  part  which  makes  for  him  m 
that  which  is  agaiikst  him,  mnst  he  taken  together  and  go  to  the  jury. 

WmcRE,  HOWEVEB,  IT  Afpxars  FROM  THE  Ck)KFESSiON  itself ,  or  from  other 
evidence,  that  a  part  thereof  is  not  true,  such  part  should  be  disregarded. 

Petition  for  writ  of  error  to  a  judgment  of  the  circuit  superior 
court  of  Washington,  sentencing  Brown  to  five  years  in  the 
penitentiary  upon  a  conviction  for  horse-stealing.  The  facts  are 
stated  in  the  opinion. 

Scott,  J.  The  question  in  this  case  is,  whether  the  jury  were 
warranted  in  taking  as  true  that  part  of  the  confession  of  the 
petitioner  which  tended  to  prove  his  guilt,  and  rejecting  that 
which  exculpated  him  ?  A  majority  of  the  court  are  of  opinion 
that  they  were. 

When  the  confession  of  a  "paxty,  either  in  a  civil  or  criminal 
case  (for  the  rule  is  the  same  in  both),  is  given  in  evidence,  the 
whole,  as  well  that  part  which  makes  for  him  as  that  which  is 
against  him,  must  be  taken  together  and  go  to  the  jury  as  evi- 
dence in  the  case.  But,  like  other  evidence,  it  must  be  weighed, 
and  believed  or  disbelieved,  in  whole  or  in  part,  as  reason  may 
decide.  The  jury  can  not,  by  a  mere  arbitrary  exercise  of  the 
will,  take  a  part  to  be  true,  and  reject  the  residue.  If,  there- 
fore, there  be  nothing  in  the  case  warranting  such  a  discrimina- 
tion, the  whole  must  be  taken  to  be  true.  But  if ,  from  opposing 
evidence,  or  the  confession  itself,  facts  appear  which  are  suffi- 
cient to  satisfy  a  rational  mind  that  a  part  is  not  true,  it  ought 
to  be  rejected:  1  Ph.  Ev.,  3d  Am.  ed.  85;  Bex  v.  Jones,  2  Car. 
&  P.  629;  Bex  v.  Higgim,  3  Id.  603;  Bex  v.  Clewes,  4  Id.  22L 
When  tried  by  this  rule,  we  think  the  exculpatory  statement  of 
the  petitioner  was  properly  disbelieved  bj  the  jury.  It  was 
highly  improbable,  contradictory,  and  its  whole  character  tended 
rather  to  prove  guilt  than  innocence.  He  was  met  by  an  ac- 
quaintance about  sunset  in  the  evening  preceding  the  night  in 
which  the  horse  in  question  was  stolen,  six  or  seven  miles  from 
the  residence  of  the  prosecutor,  but  passed  on  at  the  distance  of 
fifteen  or  twenty  yards  wiUiout  speaking,  seemingly  wishing  to 
avoid  being  recognized.  According  to  his  own  account,  he  pur- 
chased the  horse  in  the  early  part  of  the  night,  after  the  usual 
preliminary  chaffering,  for  one  fourth  of  his  value,  in  the  lane 
of  the  prosecutor,  and  within  sight  of  his  house,  from  a  man 
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whom  he  did  not  kaow,  and  who,  although  his  name  is  given, 
seems  to  be  equally  unknown  to  eveiybodj  else,  for  we  hear  no 
more  of  him.  It  suddenly  ocourred  to  him,  from  the  smallness 
of  the  price,  that  the  horse  was  either  unsound  or  had  been 
stolen;  and  thereupon,  instead  of  pursuing  the  supposed  swindler 
or  felon,  he  abandoned  his  previous  intention  of  spending  the 
night  at  a  neighboring  house,  resolved  to  turn  a  penny  by  a 
speedy  sale,  turned  in  an  opposite  direction,  and  by  breakfast- 
time  next  morning  had  ridden  this  probably  unsound  horse  a 
distance  of  thirty-eight  miles  over  a  rugged  country,  to  the 
house  of  a  Mr.  Cass  in  Tennessee,  with  whom  he  exchanged 
him  for  a  watch  of  about  half  his  value.  He  then  passed  into 
North  Carolina,  the  place  of  his  birth.  From  the  evidence  of 
the  prosecutor  it  api>ears  that  the  horse  was  traced  by  his  foot- 
prints from  the  field  out  of  which  he  was  taken,  into  a  road 
leading  to  Tennessee,  along  which  he  rapidly  passed  in  that 
direction,  and  was  found  in  the  possession  of  Cass;  from  whose 
description  of  the  petitioner  the  prosecutor  was  enabled  to  pur- 
sue and  arrest  him.  When  arrested,  he  protested  his  innocence, 
and  declared  his  ability  to  prove  an  alibi.  Upon  second  thought 
he  abandoned  that  position,  and  gave  the  account  above  stated. 
He  was  armed  with  a  brace  of  pistols,  a  breast-dirk,  and  a  ^k- 
knif  e.  He  drew  both  pistols  upon  the  constable,  and  threatened 
to  shoot  him  if  he  laid  hands  on  him.  After  being  taken,  he 
attempted  to  escape.  The  watch  was  found  concealed  in  the 
shoe  of  his  saddlebags;  and  the  reason  he  gave  for  the  conceal- 
ment was,  that  he  had  heard  that  the  prosecutor  was  in  pursuit 
of  a  horse-thief,  and  it  occurred  to  him  that  he  had  bought  and 
sold  the  horse  that  had  been  stolen.  And  this  device,  and  re- 
sistance, and  attempt  to  escape,  were  resorted  to  by  a  man  who 
was  arrested  in  the  county  in  which  he  was  bom  and  (with  the 
exception  of  two  years  spent  in  the  west)  had  passed  his  lif6» 
and  within  fifteen  ttiiles  of  the  residence  of  his  father. 

Writ  of  eiror  refused — Smtth,  Dakiel,  Clorton,  OHBisiiur.  and 
AuiiEN,  JJ.,  dissenting. 


GWATKIN  V,  OOMMONWBAI/TH. 

[0  LEXOB,  C78.] 

IvBTRUcnoNS  IK  Cbiminal  Cases — Timbov  Giving. — ^It  is  the  right  and  duty 
of  a  judge  sitting  in  a  ciiminal  trial,  to  inBtmct  the  jury  as  to  the  law,  if 
he  thinh  it  proper  to  bo  instruct  them,  and  there  is  no  law  prescribing 
any  particular  time  at  which  such  instructions  shall  be  giyen. 
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htsnojcnov  to  thx  JintTOH  a  Tbial  vob  Mukdxb,  that  if  ycm  believe  the 
priaooer  oommittedthe  homicide,  and  he  was  not  ao  dnmk  or  insane  ai 
that  his  dmnkenness  or  insanity  should  exempt  him  from  the  inference  of 
malice  which  otherwise  would  be  "implied  by  law  from  the  character 
and  circumstances  of  the  act,"  then  you  should  find  him  guilty  of  murder 
in  the  second  degree,  is  erroneous,  because  it  is  an  instruction  upon  the 
sufficiency  and  weight  of  evidence. 

RiCHABD  C.  GwATEiN  was  indicted  for  the  murder  of  Frederick 
M.  Pitman,  and  upon  a  trial  had  was  conTicted  of  murder  in  the 
Beoond  degree.  The  facts  are  stated  in  the  opinion;  also  the 
instniction  held  to  be  erroneous. 

JoJmston,  for  the  plaintiff  in  error. 

Sidney  S.  Baxter,  aUomey^enercdy  comra. 

By  Court,  Chbistian,  J.  It  is  contended  here  by  the  counsel 
for  the  prisoner,  that  after  the  testimony  had  been  fully  heard 
in  the  court  below,  and  the  case  fully  argued  and  submitted  to 
the  jury,  without  any  instructions  being  asked  either  by  the  com- 
monwealth or  the  prisoner,  and  the  jury  had  retired,  the  coxirt 
had  no  right  to  give  any  instructions  upon  the  law  of  the 
case,  unless  asked  for  by  the  jury,  and  then  only  to  the  extent 
thus  asked  for.  Tins  court,  however,  after  having  deliberately 
weighed  all  the  arguments  of  counsel  against  this  power  thus 
exercised,  has  come  to  the  conclusion  that  in  this  there  was  no 
error  of  law.  This  court  thinks  it  the  right  and  the  duty  of  a 
judge  sitting  in  a  criminal  trial,  to  instruct  the  jury  as  to  the 
law,  if  he  think  it  proper  so  to  instruct  them,  and  that  there  is 
no  law  prescribing  any  particular  time  at  which  such  instructions 
shall  be  given. 

"We  will  now  consider  the  instructions  themselves,  or  such  of 
them  as  we  have  deemed  it  necessary  to  consider  in  arriving  at 
the  conclusion  to  which  the  court  has  come.  The  jury  found 
the  prisoner  guiliy  of  murder  in  the  second  degree.  It  is  the 
second  branch  of  the  instructions,  in  which  the  court  has  laid 
down  what  it  considered  to  be  the  law  in  regard  to  what  consti- 
tutes murder  in  the  second  degree,  and  what  would  warrant  the 
juiy  in  finding  the  prisoner  guilty  of  murder  in  the  second  de- 
gree, in  giving  which,  it  is  contended  by  the  counsel  for  the 
prisoner,  the  court  erred.  The  instruction  is  clothed  in  some 
ambiguity,  and  there  is  some  difficulty  in  putting  a  proper  inter- 
pretation upon  it;  but  so  far  as  it  is  necessary  to  consider  it  in 
reference  to  the  question  we  mean  to  decide,  we  consider  the 
substance  of  the  instruction  to  be  this:  If  you  believe  the  pris- 
oner committed  the  homicide,  and  that  he  was  not  so  drunk  or 
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BO  insane  as  that  his  drunkenness  or  insanity  should  exempt  him 
from  the  inference  of  malice,  which  otherwise  would  be  *'  im- 
plied by  law  from  the  character  and  drcumstances  of  the  aat/' 
you  should  find  him  guilty  of  murder  in  the  second  degree. 

In  the  first  place,  it  may  be  asked  if  this  instruction  does  not 
preclude  the  jury  entirely  from  inquiry  into  "  the  character  and 
circumstances  of  the  act,"  from  which  the  law  does  imply 
malice  ?  Under  this  instruction,  was  not  the  jury  bound  to  find 
the  prisoner  guilty,  without  inquiry  into  any  other  *'  character 
and  circumstances  of  the  act,"  except  to  ascertain  whether, 
under  the  law  as  propounded  by  the  court,  the  drunkenness  or 
insanity  of  the  prisoner  were  such  as  to  excuse  the  malice  ?  A 
majority  of  this  court  so  thinks.  But  suppose  it  could  be  shown 
that  this  is  not  so,  and  that  the  jury  had  nothing  to  do  with 
ascertaining  the  facts  and  circumstances  from  which  the  law 
implies  malice;  still  we  think  it  must  be  conceded  that  the  pris- 
oner ought  to  have  been  allowed  to  show,  if  he  could,  that  the 
killing  was  by  accident  or  in  self-defense;  all  of  which,  it  seems 
to  the  court,  he  was  precluded  from  showing,  by  the  instruction 
of  the  court  below.  According  to  that  instruction,  if  the  jury 
were  satisfied  that  the  prisoner  committed  the  homicide,  and 
that  there  was  nothing  either  of  drunkenness  or  insanity  to 
excuse  him,  they  were  to  find  himguiliy  of  murder  in  the 
second  degree.  It  is  asked,  find  him  guilty  upon  what?  But 
one  answer  can  be  given — find  him  guilty  upon  the  testimony  in 
the  cause.  If  this  be  so,  then  the  court  has  undertaken  to  in- 
struct the  jury  as  to  the  sufficiency  and  the  weight  of  the  testi- 
mony, which  we  think  it  had  no  right  to  do,  that  being  the 
exclusive  province  of  the  jury.  A  majority  of  the  court  thinka 
that  the  court  below  erred  in  giving  this  instruction,  and  that  it 
is  error  for  which  the  judgment  should  be  reversed.  And  as  the 
judgment  is  to  be  reversed  for  this  error,  we  deem  it  prudent, 
at  this  time,  not  to  decide  any  other  points  which  have  been 
raised  and  argued  upon  the  other  branches  of  the  instructions 
of  the  judge  below;  some  of  them  being,  in  the  opinion  of  the 
court,  both  novel  and  important. 

Judges  Leioh,  Brown,  Duncan,  and  Fbt  dissent  from  so  much 
of  the  opinion  of  the  court  as  determines  that  there  was  error  in 
the  second  branch  of  the  instructions  which  the  circuit  court 
gave  to  the  jury. 

Judgment  reversed,  verdict  set  aside,  and  cause  remanded  for 
a  new  trial. 
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[8  POBIXB,  9.] 

Qb4KT  vbom  ths  QovxBirMXNT  07  Lakd  fioiTNDKD  BT  A  RiTXB  in  whloh  th« 
tide  ebbs  and  flowa,  extends  the  right  of  proprietorship  bat  to  high-watef 


RiPABiAH  Pbofbixtob  18  Entitlxd  TO  ALL  AoaBSSiON8  sutde  to  his  land 
by  the  retreatizig  of  the  river  from  its  former  limits,  or  by  the  slow  and 
secret  deposit  of  sand  and  other  substances,  so  as  to  leave  the  soil  there- 
tofore inmidated  uncovered  by  water. 

Orakt  of  Lakd  Ltino  bktwbxn  a  Rivbb  and  a  tract  which  borders  on  the 
river,  comprises  all  that  may  lie  between  the  lines  of  the  original  tract 
extended  to  the  channel  of  the  river. 

b  IS  Comfbtbht  fob  a  Qsast  to  Rhxb  to  a  Plat  ob  Plan  of  Subtxt,  in 
order  to  ascertain  the  lines  and  boundaries  thereol 

A  Qrant  of  Land  described  as  having  been  reclaimed  at  the  time  of  the 
grant,  can  not  be  avoided  by  a  third  person  who  does  not  deraign  from 
the  government,  showing  that  the  government  was  mistaken  in  its  sup- 
position that  the  grantee  had  reclaimed. 

RisxBYATioif  OF  A  BiOHT  OF  Wat  along  the  bank  of  a  river  does  not  withhold 
the  freehold  of  the  roadbed  from  the  grantees  of  the  land  over  which 
the  road  runs.    In  such  cases  the  title  vests  subject  to  the  easement. 

Tbbspass  to  tiy  title.  Plaintiff  derived  under  a  Spanish  grant 
of  1807  to  Forbes  &  Co.,  and  its  confirmation  by  act  of  con- 
gress of  May  3,  1819.  It  appeared  from  the  Spanish  grant, 
which  was  introduced  in  evidence,  that  it  was  in  confirmation 
of  a  prior  English  giant  of  1767,  to  William  Eichardson,  of 
two  hundred  and  sixtj-three  acres  west  of  the  Mobile  river, 
and  bounded  on  the  east  by  that  river.  It  further  appeared  that 
the  surveyor  directed  to  lay  out  the  grant,  in  reducing  the  acres 
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to  arpents,  fhe  common  Spanish  measurement,  eironeoufilj  as- 
sumed that  the  two  hundred  and  sixty-three  acres  equaled  two 
hundred  and  eighty  arpents  and  no  more,  whereas  they  were 
equivalent  to  about  three  hundred  and  ten  and  three  fourth 
arpents.  The  grant  therefore  declared:  '' Nevertheless,  it  must 
always  be  understood,  in  order  that  it  may  never  operate  to  the 
prejudice  of  the  party  interested,  that  the  said  two  himdred  and 
sixty-three  English  acres  are  equal  to  the  three  hundred  and  ten 
arpents,  seventy-seven  and  one  eighth  perches  aforesaid,  as  cal- 
culated by  the  surveyor-general;  and  the  distance  in  the  plat 
marked  out,  as  being  from  the  river  to  the  limits  (east)  of  the  land, 
and  left  unsurveyed  at  that  period,  being  impassable,  has  since 
been  rendered  useful  by  the  owners  having  ditched  and  drained 
the  same,  and  which  they  are  to  receive  in  compensation  for  the 
above-mentioned  error;  with  the  reserve,  however,  of  leaving  a 
free  passage  on  the  bank  of  the  river,  without  altering  the  figure 
of  said  tract  on  the  other  side,  whereupon  exercising  the  power 
which  the  king,  our  lord,  etc.,  I  confirm  and  ratify,''  etc.  On 
the  opposite  page  is  a  copy  of  the  plat  referred  to  in  this  grant. 
Defendants  in  error  had  built  a  wharf  upon  the  ground  in 
controversy.  The  evidence  showed  that  if  from  the  point  where 
the  south  line  of  the  tract  granted,  struck  the  high-water  line,  a 
line  was  drawn  to  the  channel  of  the  river  in  the  nearest  direc- 
tion, the  wharf  would  lie  to  the  south  of  it.  But  if  the  side 
line  was  extended  in  the  direction  that  it  previously  held,  then 
the  wharf  would  be  included  in  the  grant.  The  direction  to  the 
jury  appears  from  the  opinion. 

Hopbina,  for  the  plaintiff  in  eiror. 

Thornton,  contra. 

CoLLiEB,  C.  J.  In  order  to  a  solution  of  the  questions  of  law 
arising  upon  the  record,  we  will  inquire:  1.  What  was  the  true 
eastern  boundary  of  the  land  embraced  in  the  grant  made  by  the 
British  government?  2.  What  was  the  additional  extent  of  the 
confirmatory  grant  made  by  the  Spanish  authorities  ? 

The  record  contains  no  copy  of  the  British  grant,  and  to 
ascertain  its  terms,  we  must  refer  to  that  made  by  the  Spanish 
authorities,  in  which  it  is  recited.  From  that,  it  app6*«rs  thai 
the  land  was  situated  in  the  then  district  of  Mobile,  "  on  the 
west  side  of  the  river  Mobile."  The  rights  of  ripariaL  propri- 
etors are  diverse,  depending  upon  the  fact,  whether  tacir  land 
is  bounded  by  a  river,  where  the  tide  ebbs  and  fiovTs;  or  whether 
it  lies  along  a  stream  above  tide-water.     In  the  former  case  fhe 
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right  of  the  owner  to  the  soil,  according  to  the  common  hiw» 
extends  but  to  high-water  mark :  3  Kent's  Com.  844,  and  Ang.  on 


Tide  Waters,  68.  The  shore  below  the  common  tide  belongs  to 
the  public,  though  by  grant,  it  may  become  the  property  of  tbo 
citizen!  8  Id.  847.    Bat  in  Arnold  ▼.  Mundy,  1  Halst  1  [10  Am. 
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Deo.  856],  it  was  determmed,  that  a  grant  of  land  lying  upon 
nayigable  water,  reached  only  to  high-water  when  the  tide  was 
at  its  flow,  and  to  low-water  mark  when  it  had  receded,  thus 
diumally  changing  the  extent  of  the  owner's  right.  And  in 
Handly's  Lessee  v.  Anthony^  5  Wheat.  374,  the  court  considered 
that  the  cession  by  Virginia  to  the  United  States,  of  all  her 
right  to  the  territory  **  situate,  lying,  and  being  to  the  north- 
west of  the  river  of  Ohio,"  was  a  relinquishment  of  title  to  the 
land  lying  above  low-water  mark  on  the  north-western  bank  of 
that  stream,  and  the  case  would  not  be  varied,  **  if,  instead  of 
an  annual  and  somewhat  irregular  rising  and  falling  off  fiie  river, 
it  was  a  daily  and  almost  regular  ebbing  and  flowing  of  the 
tide."  The  rule,  that  a  country  bounded  by  a  river  would 
extend  to  low- water  mark,  '*  has  (say  the  court)  been  established 
by  the  common  consent  of  mankind.  It  is  founded  on  common 
convenience."  Whether  the  rule  recognized  in  that  case  would 
have  been  considered  applicable  to  a  grant  made  by  the  puUio 
to  an  individual,  the  opinion  does  not  inform  us — ^but  we  sup- 
pose that  it  would  not. 

It  is,  however,  unnecessary  to  inquire,  what  has  been  the 
course  of  judicial  decision  in  the  United  States  upon  this  sub- 
ject; for  the  grant  of  1767  must  be  expounded  with  a  reference 
to  the  English  common  law,  as  applied  in  Great  Sritain  and  her 
dex)endencies.  And  that  system  of  jurisprudence,  according  to 
all  authority,  does  not  allow  the  riparian  owner,  under  a  giant 
from  government,  of  lands  bounded  on  tide  water,  to  go  beyond 
ordinary  high-water  mark:  Storer  v.  Freeman^  6  Mass.  438  [4 
Am.  Dec.  155];  Cortelyou  v.  Van  Brundt,  2  Johns.  357  [3  Am. 
Dec.  439].  The  rule  which  determines  this  to  be  the  extent  of 
the  grantee's  interest  is  founded  upon  the  principle,  that  such 
grants  are  construed  most  favorably  for  the  sovereign;  and  de- 
rives force  from  the  consideration,  that  public  grants  are  made 
by  a  trustee  for  the  public,  and  no  alienation  should  be  pre- 
sumed, that  was  not  clearly  expressed.  Though  the  proprietor  or 
his  assignees  under  the  British  grant,  acquired  no  title  to  the  soil 
lying  between  high  and  low-water  mark,  yet  they  were  entitled  to 
all  accessions  made  to  their  land,  either  by  the  retreating  of  the 
river  from  its  former  limits,  or  by  the  slow  and  secret  deposit 
of  sand  or  other  substances,  so  as  to  leave  the  soil  theretofore 
inundated,  uncovered  by  water:  Ang.  on.  Tide  Waters,  68;  3 
Kent's  Com.  344,  et  past. 

In  New  Orleans  v.  The  United  States,  10  Pet  717, ''  the  ques- 
tion is"  said  to  be  '*  well  settled  at  common  law»  that  the  per- 
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son  whose  land  is  boonded  by  a  stream  of  water  which  changes 
its  course  gradually  bj  alluyial  formations,  shall  still  hold  by 
the  same  boundary,  including  the  accumulated  soil.  No  other 
rale  can  be  applied  on  just  principles.  Every  proprietor  whose 
land  is  thus  bounded,  is  subject  to  loss  by  the  same  means  which 
may  add  to  his  territory;  and  as  he  is  without  remedy  for  his 
loss  in  this  way,  he  can  not  be  held  accountable  for  his  gain." 
The  beds  of  navigable  streams,  as  well  as  the  sea,  belong  to 
the  public.  And  if  by  the  instantaneous  casting  up  of  sand  or 
other  substances  the  water  is  thrown  back  and  an  addition  made 
to  the  land,  the  sovereign  may  claim  the  accession,  upon  the 
ground  that  it  was  but  a  part  of  the  bed  of  the  river  or  sea,  of 
which  he  was  the  proprietor.  But  if  the  increase  was  occasioned 
by  a  process  so  slow  and  secret,  as  renders  it  impossible  to  dis- 
cover how  much  is  added  in  each  moment  of  time,  it  belongs  to 
the  proprietor  of  the  land  to  which  the  addition,  is  made:  Ang. 
on  Tide  Waters,  68;  3  Kent's  Com.  345;  and  Ths  King  v.  Lord 
Yarbanmgh,  3  Bam.  &  Cress.  91.  The  civil  law,  from  which  the 
common  law  on  this  subject  is  copied,  says,  **  what  the  river 
adds  by  alluvion  to  your  estate,  becomes  yours  by  the  law  of 
nations.  Alluvion  is  a  latent  increase.  That  seems  to  be  added 
by  alluvion,  which  is  so  added  by  degrees  that  you  can  not 
know  how  much  in  each  moment  of  time:  Ang.  on  Tide 
Waters,  69.  And  to  the  same  effect  is  the  very  learned  and 
elaborate  argument  of  Mr.  Livingston,  and  the  cases  therein 
cited,  in  regard  to  the  Baltore  at  New  Orleans:  2  Am.  L.  Jour. 
326,  330. 

Without  extending  to  greater  length  our  inquiries  upon  this 
branch  of  the  case,  we  think  it  is  sufficiently  shown  that  the 
British  grant  only  conveyed  to  its  grantee  a  title  to  the  land 
above  high-water  mark,  with  a  right  to  the  gradual  accessions 
by  alluvion,  etc. :  BiiUock  v.  Wilson,  2  Port.  436;  see  a  note  by 
the  reporter,  6  Cow.  536,  541,  etpost;  and  10  Pet.  662.' 

2.  The  Spanish  grant,  after  stating  the  boundaries  of  the  land 
conveyed  by  the  British  government  to  William  Bichardson,  and 
that  it  lies  on  the  west  side  of  the  river  Mobile,  and  is  '*  termi- 
nated by  the  bank  of  said  river  on  the  east  side,"  shows  a  deficit 
in  the  number  of  acres  proposed  to  be  granted,  and  continues: 
''Nevertheless  it  must  always  be  imderstood,  in  order  that  it 
may  never  operate  to  the  prejudice  of  the  party  interested,  that 
the  said  two  hundred  and  sixty-three  English  acres  are  equal  to 
three  hundred  and  ten  arpents,  seventy-seven  and  one  eighth 

1.  Nt»  OrUam  t.  VniUd  Btaiu. 
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perches  aforesaid;  and  also  that  the  distance  described  in  amid 
plat  or  plan  of  survey  between  the  river  and  the  limits  (east)  of 
the  tract,  and  which  was  left  at  the  time  iinsurveyed.  it  bcdng 
then  impassable,  has  since  been  rendered  useful  by  the  owners 
having  ditched  and  drained  the  same,  and  which  they  are  to  re- 
ceive in  compensation  for  the  above-mentioned  error,  with  the 
leserve,  however,  of  leaving  a  free  passage  on  the  bank  of  the 
river,  and  without  altering  the  figure  of  the  tract  on  the  other 
side,"  etc.  Here  is  a  clear  grant  of  all  the  soil  lying  between 
the  tract  first  granted  and  the  river,  designated  upon  the  plat  or 
plan  of  survey  accompanying  the  Spanish  grant.  Where  the 
term  ''river"  is  used  as  a  boundaiy,  either  high  or  low-water 
mark  must  always  be  intended,  and  not  some  middle  point.  The 
land  embraced  by  the  British  grant  is  '*  terminated  by  the  bank 
of  said  river  (Mobile)  on  the  east  side;"  by  the  "  east  side,"  we 
are  to  understaiid  the  eastern  boundary  of  the  tract,  and  not  the 
eastern  margin  of  the  river.  It  is,  then,  clear,  beyond  contro- 
versy, that  the  grant  of  1767  extended  to  the  river,  which,  as 
already  shown,  was  high-water  mark. 

The  grant  of  1807  reaches  not  only  to  the  eastern  limits  of 
the  first  grant,  but  embraces  ^'  the  distance  in  the  plat  marked 
out  as  being  from  the  river  to  the  limits  east  of  the  land,  and 
left  unsurveyed  at  that  period  (1767),  etc.,  and  which  they  (John 
Forbes  &  Co.)  are  to  receive  in  compensation  for  the  above-men- 
tioned error,"  etc.  Here,  again,  '*  the  limits  east  of  the  land," 
mean  the  eastern  boundary  of  the  British  grant;  "  the  river" 
evidently  refers  to  some  point  below  high  water;  for  if  high- 
water  mark  were  intended,  there  would  have  been  nothing 
additional  granted,  as  the  first  grant  extended  thus  far.  If  all 
the  soil  lying  east  of  the  British  grant  and  the  channel  of  ihe 
river,  had  been  expressly  granted,  there  then  could  have  been 
no  controversy  as  to  the  extent  of  the  claim  of  Forbes  &  Co. 
And  is  not  their  title  as  clearly  made  out  by  the  proof,  as  it  would 
then  have  been  ?  The  marsh  lying  between  the  land  covered  by 
the  grant  of  1767  and  the  river,  is  described  in  a  plat  or  plan 
of  survey  accompanying,  and  made  part  of  the  grant  of  1807, 
and  together  with  the  land  embraced  by  the  former  grant,  is  all 
conveyed  to  the  grantees.  This  marsh  either  then  was,  or  had 
been  subject  to  inundation  by  the  flowing  of  the  tide,  and  by 
the  manner  in  which  it  is  described  in  the  plat,  must  have  been 
at  least  a  part  of  it  below  high-water  mark  in  1807.  Here,  then, 
the  Spanish  government,  in  terms  not  at  all  dubious,  have  granted 
the  soil  between  the  original  tract  and  the  river.     The  original 
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tract,  we  have  seen,  had  for  its  boundary  on  the  east,  high-water 
mark.  What  distance,  then,  could  have  been  described  in  the 
plat  or  plan  of  survey,  but  the  land  lying  between  high  water 
and  the  channel  of  the  riyer?  Besides,  the  copy  of  the  survey 
accompanying  the  record,  indicates  as  clearly  as  possible  that 
the  intervening  space  was  marsh  or  flat  land,  partially  inundated, 
and  that  it  extended  to  the  stream,  even  when  the  tide  had  re- 
ceded. 

The  north  and  south  lines  running  from  west  to  easty  are  plainly 
traced  on  the  plat,  and  continued  without  any  deflection,  from  the 
point  at  which  they  strike  high-water  mark,  across  the  marsh  to 
the  channel  of  the  river.  Here  is  a  conclusive  indication  of  what 
land  was  embraced  by  the  survey.  A  copy  of  the  plat,  or  plan  of 
survey,  we  have  seen,  is  made  part  of  the  grant;  so  that  the  grant 
of  1807  must  be  regarded  as  quite  as  explicit  an  indication  of  the 
eastern  limits  of  the  tract,  as  if  it  had,  in  toHdem  verbis^  trans- 
ferred to  John  Forbes  &  Co.  all  the  land  lying  between  the  north 
and  south  lines,-  extended  east  to  the  channel  of  the  river.  This 
single  -view  is  decisive  of  the  case,  as  presented  by  the  record; 
but  lest  it  may  appear  upon  another  trial,  that  the  plan  of  survey 
now  before  us  is  not  a  correct  copy  the  original,  it  will  be  proper 
to  consider  the  case  in  reference  to  such  a  contingency. 

Even  if  the  original  plat  or  plan  of  survey  shotdd  not  discover 
a  continuation  of  the  northern  and  southern  lines  of  the  orig- 
inal tract,  drawn  east  to  the  margin  of  the  channel  of  the  river; 
yet,  inasmuch  as  it  designates  the  marsh  lying  between  high  and 
low  water,  and  the  grant  of  1807  relinquishes  to  John  Forbes  & 
Co.  the  part  of  the  marsh  lying  east  of  the  land  embraced  by  the 
British  grant,  '*  in  compensation"  for  a  deficiency  between  the 
land  int^ided  to  be  thereby  granted,  and  that  received  by  the  orig- 
inal grantees — these  lines  must  be  run  without  deflection  from 
high-water  mark  to  their  eastern  termination.  How  else  could 
aU  the  land  east  of  the  British  grant  and  west  of  the  river  be  em- 
braced ?  There  is  certainly  no  warrant  for  maintaining,  that  less 
than  all,  was  relinquished  to  the  grantees  in  1807.  If  these  lines 
shotdd  diverge,  then  they  would  embrace  a  larger  quantity  of 
land  than  lies  east  of  the  tract,  but  if  they  should  converge, 
then  the  quantity  wotdd  be  less.  So  that  the  only  way  in  which 
the  Spanish  grant  can  operate  according  to  its  terms,  is  for  these 
lines  to  continue  an  unvarying  course  to  their  termination.  That 
it  is  competent  for  a  grant  to  refer  to  a  plat  or  plan  of  survey,  in 
order  to  ascertain  the  locality  and  lines  of  the  land,  is  a  propo* 
fiition  which  it  is  supposed  no  one  will  dispute.     In  Jackson  ea 
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dem.  Livingston  t.  Freer,  17  Johns.  29,  it  appeared  ihat  a  large 
trsct  of  land  was  granted  by  the  commissioners  of  the  land 
office — ^it  was  described  by  its  exterior  lines  alone,  and  a  survey 
directed  to  be  made  by  the  surveyor-general — and  patents  were 
to  be  issued  for  the  several  lots  according  to  the  return  and  map 
of  such  survey.  The  survey  and  return  were  made  and  patents 
issued  describing  the  several  lots  by  reference  to  the  map  of  the 
survey  on  file  in  the  office  of  the  secretary  of  state.  It  was  held, 
that  the  patents  were  to  be  understood  as  referring  not  only  to 
tiie  map  on  file,  but  also  to  the  field  book  of  the  actual  survey. 

And  it  is  well  settled,  that  where  a  line  is  described,  as  running 
towards  one  of  the  cardinal  points,  it  must  run  directly  in  that 
course,  unless  it  ia  controlled  by  some  object.  Thus  in  Brandt 
ex  dem,  Walton  v.  Ogden,  1  Johns.  156,  it  was  determined,  thai 
*'  the  term  northerly  in  a  grant,  where  there  is  no  object  to  direct 
its  inclination  to  the  east  or  to  the  west,  must  be  construed 
to  mean  north,  and  there  being  no  object  to  control,  it  must 
be  a  due  north  line."  See,  also,  Jackson  ex  dem,  Woodworth  v. 
Lindsay,  3  Johns.  86;'  Jackson  ex  dem.  Clark  v.  Beeves,  3  Cai.  293. 
As  "the  distance  in  the  plat  marked  out  as  being  from  the 
river  to  the  limits  east  of  the  land,"  can  not  be  included  by 
allowing  the  north  and  south  lines  to  converge,  and  as  diver- 
gent lines  are  not  authorized,  the  grant  of  1807  must  be  con- 
strued as  directing  an  extension  of  these  lines  to  the  river,  with- 
out variation  of  course. 

It  is  not  essential  to  the  plaintiff's  title,  to  show  that  aU 
the  marsh  was  drained  previous  to  1807,  or  that  it  had  been 
reclaimed  since  that  period.  It  is  true,  that  all  this  is  described 
in  the  Spanish  grant,  as  haviag  been  rendered  useful  by  the 
owners  having  ditched  and  drained  the  same,  and  which  they 
are  to  receive  in  compensation  for  the  deficit  in  the  quantity 
intended  to  be  conveyed  by  the  British  grant.  That  the  Spanish 
authorities  believed  that  the  marsh,  or  the  greater  part  of  it, 
lying  between  the  river  on  the  east,  and  the  original  tract  on 
tiie  west,  had  been  drained,  we  think  probable,  from  the  terms 
employed.  Yet  an  ignorance  of  fact,  in  this  particular,  can 
not  be  held  to  control  the  plain  language  of  the  grant,  and 
limit  its  operation  to  so  much  of  the  land  as  was  actuaUy 
drained;  most  certainly  not  in  a  controversy  with  a  mere  occu- 
pant, who  relies  upon  no  title  subsequently  acquired  from  the 
authorities  of  Spain.  The  plot  or  plan  of  survey  does  not  trace 
any  ditch  as  having  been  cut  through  the  marsh;  and  the  river 

1.  JaekuM  T.  Lindttif,  3  Johsi.  Om.  88. 
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being  declared  to  be  the  eastern  boundary  of  the  land  covered 
hy  the  grant,  there  is  no  authoriiy  for  stopping  at  any  point 
between  the  channel  and  high-water  mark. 

The  reservation  of  a  free  passage  on  the  bank  of  the  river,  did 
not  prevent  the  freehold  in  all  lands  described  in  the  plat  or 
plan  of  snrvey  from  vesting  in  the  grantees — ^the  title  vested 
chaiged  with  the  servitude.    The  free  passage  was  subject  to  be 
changed  bj  the  grantees,  or  their  assignees,  as  the  river  might 
gradually  recede  from  its  limits,  so  as  to  continue  it  along  the 
bank.    Nor  can  the  fact  of  a  road  running  along  the  bank  of  a 
navigable  river,  be  held  to  limit  a  grant  having  the  river  for  its 
boundary,  so  as  to  exclude  its  proprietor  from  riparian  rights; 
and  in  this  case  there  can  not*  be  the  slightest  pretense  for  such 
an  idea.     The  freehold  in  the  land  over  which  the  road  run,  did 
not  continue  in  the  Spanish  government;  that  was  transferred 
,  by  the  grant,  while  its  use  only  was  to  be  enjoyed  by  the  pub- 
lic:  CoTielyou  v.  Van  Brandt^  2  Johns.  357  [3  Am.  Dec.  439]. 
And  the  title  to  all  the  soil  lying  between  the  original  tract  and 
the  river,  having  passed  by  virtue  of  the  grant  of  1807,  to  John 
Forbes  &,  Co. ,  and  of  course  to  his  assignees,  they  immediately 
became  entitled  to  the  right  to  alluvial  formations,  in  the  same 
manner  as  other  riparian  proprietors  are,  on  navigable  streams. 
But  even  supposing  that  the  Spanish  grant  only  conveyed  the 
title,  to  what  was  known  as  higlk-water  mark,  at  the  time  it  was 
made,  the  plaintiffs  then  would  have  been  entitled,  as  riparian 
proprietors,  to  every  increase  of  land  by  alluvion.    And  if  accre- 
tion is  made  impracticable,  without  the  authority  of  government, 
by  the  labor  of  some  third  person  excluding  the  water  from  its 
former  limits — shall  such  third  person,  who  was  himself  a  tres- 
passer, derive  a  profit— or  shall  not  he  who  has  been  deprived 
of  an  increase  of  soil  by  natural  causes,  enjoy  what  art  has  re- 
claimed?   We  merely  propound  this  inquiry — the  view  we  have 
taken  of  the  case  does  not  render  its  solution  necessary.    We 
need  not  consider  whether,  if  the  present  were  a  controversy  for 
land  made  by  alluvion,  the  north  and  south  lines  should  not 
take  the  nearest  course  from  high- water  mark  to  the  river.    And 
it  is  alike  profitless  to  inquire  whether  one  who  does  not  own 
the  adjoining  land,  may  erect  a  wharf  or  other  improvement  for 
the  benefit  of  commerce,  between  high  and  low-water  mark, 
since  it  is  clear  that  no  part  of  such  erections  can  be  rested  upon 
land  of  a  third  person,  nor  can  such  third  person  be  excluded 
the  use  of  the  water,  or  denied  other  riparian  rights. 
The  grant  of  1807  speaks  its  own  meaning,  with  so  much  di»- 
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tinctness,  as  to  relieve  us  from  an  examination  of  the  doctrine 
in  regard  to  the  construction  of  public  grants.  The  rule,  iliat 
where  there  is  any  doubt,  the  construction  is  made  most  favora- 
bly for  the  public,  is  not  denied,  but  its  application  is  limited — 
it  applies  only  in  cases  of  real  doubt:  See  Charles  Biver  Bridge 
Y.  Warren  Bridge  et  al,^  11  Pet.  544,  in  which  the  learning  on 
the  subject  is  exhausted. 

Our  conclusions  upon  an  examination  of  the  plaintiff's  title, 
are:  1.  That  the  British  grant  transfers  the  title  to  high-water 
mark  only.  2.  That  the  Spanish  grant  confirmed  the  former, 
and  in  addition,  granted  all  the  land  lying  east  of  the  original 
tract,  to  the  channel  of  the  river.  3.  In  order  to  embrace  all 
the  intervening  soil,  the  north  and  south  lines  of  the  original 
tract  must  run  without  variation  of  course  from  high-water  mark 
to  the  margin  of  the  channel.  4.  Either  grant  conferred  upon 
its  grantees,  or  their  assignees,  the  right  to  any  grsMlual  increase 
of  soil  by  the  receding  of  the  river. 

The  judge  of  the  circuit  court  was  of  opinion,  and  so  in- 
structed the  jury,  that  the  grant  of  1807  only  transferred  the 
title  to  high-water  mark  on  tiie  east;  imless  the  marsh  had  been 
reclaimed  previously,  or  subsequently,  by  John  Forbes  &  Co.  or 
those  claiming  under  them.  The  instructions,  we  have  sho^vn, 
can  not  be  sustained — ^the  grant  ascertains  its  own  limits  on 
the  east,  which  is  not  liable  to  be  varied  by  showing  a  portion 
of  the  marsh,  or  even  all  of  it,  unreclaimed  in  1807,  or  at  any 
time  since. 

The  judgment  of  the  circuit  court  must  consequently  be  re- 
versed, and  the  cause  remanded. 

OoLDTHWAiTB,  J.,  uot  sitting,  having  been  of  oonnseL 

Alluvion. — ^Tha  slow  and  imperceptible  deposit,  by  water,  of  solid  mste- 
rial,  whether  mod,  sand,  or  sediment,  so  as  to  cause  that  to  become  dry  land 
which  was  before  covered  by  water,  is  termed,  or  rather  the  resolt  of  sach 
deposit  is  termed,  alluvion.  We  shall  attempt  to  show  in  whom  the  title 
thereto  is  vested.  The  general  rule  of  law  is  that  alluvion  is  an  incident  to 
the  property  which  fronts  upon  the  water  that  has  made  the  deposit,  and 
that  it  belongs  to  the  owner  of  that  property.  A  veiy  unsatls&bctoiy  reason 
for  the  rule  is  thiit  given  by  Blackstone,  de  mitdmia  non  curat  lex:  2  BL  261. 
But  that  relied  upon  in  the  adjudged  oases  is  much  more  convincing.  That 
reason  is,  that  as  the  owner  of  property  which  has  a  shore  line  is  exposed  to 
loss  by  reason  of  his  contiguity  to  the  water,  he  should  be  allowed  to  reap 
the  corresponding  benefit  that  may  be  occasioned  by  its  presence.  As  illus- 
trative of  the  rule  and  of  its  reason,  reference  is  made  to  the  following  coses: 
New  Orleans  v.  UnUed  States,  10  Pet.  717;  Oiraud  v.  Hill,  1  GilL  k  J.  249; 
PaUerwn  v.  OeUton,  23  Md.  447;  StnUh  v.  Public  ScKooU,  80  Mo.  290;  De 
Lord  V.  New  Orleans,  11  La  Ann  699;  Chapman  v.  ffosHns,  2  Md.  Ch.  485; 
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Benmm  r.  Marrow^  61  Mo.  353;  Adamt  ▼.  Frothinghamf  3  Mass.  353;  Morgan 
r.  lAvim^aUm,  6  Mark  19;  MvnkipalUy  v.  Cotton  Prtsu,  18  La.  122;  DeerfiM 
V.  ArvM^  17  Pick.  41;  S.  C,  28  Am.  Dec  271;  Bamfy  v.  Keokuk,  94  U.  S. 
824;  OfrrUh  y.  dough,  48  N.  H.  9;  Niehaus  v.  .SVpA«n/,  26  Ohio  St.  45; 
i^OMii'/'itoii  V.  St,  Clair,  64  HI.  56;  Lammere  v.  Ninen,  4  Neb.  245;  MaUo  y. 
Ddaniy,  7  Or.  337;  HopkinB  Academy  t.  i)ic£tn«on,  9  Cash.  544;  Sanlet  y, 
Shepherd,  4  WalL  502;  Jonea  v.  Soulard,  24  How.  (U.  S.)  41;  ^TcAoob  v.  ^19- 
ley,  10  WalL  110;  Cknmty  of  St.  Clair  v.  ZoviiH/iitoii,  23  Id.  68. 

Th«  caaeo  died  relate  to  allnvion  formed  by  riyere;  the  mle  will  apply, 
howerer,  in  caaea  d  allnvian  formed  by  lakes  or  by  the  sea:  Banks  v.  Ogden^ 
2  Wall  68y  a  caoe  where  the  title  to  allavion  formed  by  Lake  Michigan  waa 
involvad.  See  also  Kvug  ▼.  Tarborough,  3  Bam.  &  Cress.  91 ;  but  cases  tA 
this  character  will  not  present  themselves  often,  as  land  formed  by  such 
bodies  of  water  will  the  more  often  owe  its  origin  to  reliction,  of  which  here- 
after. The  right,  as  we  have  said,  appertains  to  the  shore  line;  it  will  there* 
forv  follow,  that  if  from  a  tract  fronting  a  river,  the  part  that  borders  thereon 
be  sold,  snbseqnently  formed  alluvion  shall  belong  to  the  part  sold  and  not 
to  that  in  the  lear  of  it:  Saukt  v.  Shepherd,  4  Wall.  502.  We  have  indaded 
in  oar  definition  of  alluvion,  that  the  deposit  to  which  it  owes  its  origin  must 
have  been  imperceptible;  but  the  proper  understanding  of  this  requires  a  fur- 
ther definition  of  "imperceptible." 

In  case  of  alluvion  formed  on  the  sea-shore,  the  title  to  the  soil  between  high 
sod  low- water  mark  being  in  the  sovereign,  declaring  the  soil  formed  by  allu- 
vion to  belong  to  the  proprietor  of  the  former  shore  will  infringe  the  rights 
of  the  state.  But  notwithstanding  this  consequence  the  rule  will  apply  in 
this  esse  of  alluvion  as  in  any  other;  the  only  question  is  as  to  whether  an 
imperceptible  deposit  means  a  deposit  imperceptible  in  any  moment  of  time,. 
or  whether  it  means  that  to  justify  the  application  of  the  rule,  the  deposit, 
must  be  imperceptible  in  its  extent  even  after  a  great  lapse  of  time.  The 
question  has  been  presented  twice  in  England,  and  one  decision  supports  each< 
new.  The  esse  of  King  v.  Yarborough,  3  Bam.  k  Cress.  105,  is  the  first  to* 
which  we  will  refer,  lliat  case  involved  a  controversy  between  the  crown. 
snd  a  aabject  over  a  piece  of  made  land.  Abbott,  C:  J.,  delivering  the  opin- 
ion of  the  court,  said:  '*The  argument  was  upon  the  word  'imperceptible,* 
and  for  the  crown,  two  passages  were  cited  from  Sir  Matthew  Hale's  treatise^ 
Dt  Jure  Marie,  wherein  that  very  learned  writer  speaks  of  land  gained  by 
alluvion  aa  belonging  generally  to  the  crown,  unless  the  gain  be  so  insensible, 
that  it  can  not  be  by  any  means,  according  to  the  words  of  one  of  the  pas- 
sages, or  by  any  limits  or  marks,  according  to  the  words  of  the  other  passage* 
found  that  the  sea  was  there:  idem  eet  non  esse  ei  non  apparere.  In  these  pas* 
sagea,  however.  Sir  Matthew  Hale  is  speaking  of  the  legal  consequences  of 
such  an  accretion,  and  does  not  explain  what  ought  to  be  considered  as  accre- 
tion insensible  or  imperceptible  in  itself,  but  considers  that  as  being  insen- 
sible, of  which  it  can  not  be  said  with  certainty  that  the  sea  ever  was  there. 
An  accretion  extremely  minute,  so  minute  aa  to  be  imperceptible  even  by 
known  antecedent  marks  or  limits,  at  the  end  of  four  or  five  years  may  be- 
come, by  gradual  increase,  perceptible  by  such  marks  or  limits  at  the  end  of 
a  century,  or  even  of  forty  or  fifty  years.  For  it  is  to  be  remembered,  that  if 
the  limit  on  one  side  be  land,  or  something  growing  or  placed  thereon,  as  a 
tree,  a  house,  or  a  bank,  the  limit  on  the  other  side  will  be  the  sea,  which 
rises  to  a  height  varying  almost  at  every  tide,  and  of  which  the  variations  do 
not  depend  merely  upon  the  ordinary  course  of  nature  at  fixed  and  ascertained 
periods,  but  in  pu-t  also  upon  the  strength  and  direction  of  the  wind,  which 
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are  different  almost  £rom  day  to  day;  and  therefore  these  passages  from  the 
work  of  Sir  Matthew  Hale  are  not  properly  applicable  to  this  qaestion.  And 
considering  the  word  '  imperoeptible '  in  this  iasne  as  oonneoted  with  tiie 
words  *  slow  and  gradual,'  we  think  it  most  be  understood  as  ezpressivo  only 
ef  the  manner  of  accretion,  as  the  other  words  undoubtedly  are,  and  as  mean- 
ing imperceptible  in  its  progress,  not  imperceptible  after  a  long  lapse  of  lame. 
And  taking  this  to  be  the  meaning  of  the  word  *  imperceptible,'  the  only  re- 
maining point  is,  whether  the  accretion  of  this  land  might  properly,  npon  the 
evidence,  be  considered  by  the  jury  as  imperceptible.  No  one  witness  has 
said,  that  it  could  be  perceived,  either  in  its  progress,  or  at  the  end  of  a  week 
or  a  month.  One  witness,  who  appears  twice  to  have  measured  the  land, 
says  that  within  the  last  four  years  he  could  see  that  the  sea  had  receded, 
but  he  could  not  say  how  much;  the  same  witness  said,  that  it  certainly  had 
receded  since  he  measured  it  last  year,  but  he  could  not  say  how  much;  and 
according  to  his  evidence,  the  gain  on  a  period  of  twenty-six  or  twenty-seven 
years  was  on  the  average  about  five  yards  and  a  half  in  a  year.  Another  wit- 
ness speaks  of  a  gain  of  from  one  hundred  to  one  hundred  and  fifty  yards  in 
fifteen  years;  a  much  greater  increase  than  that  mentioned  by  the  first  wit- 
ness, and  this  second  witness  adds,  that  during  the  last  five  years  there  had 
been  a  visible  increase  in  some  parts  of  from  thirty  to  fifty  yards.  Upon  the 
evidence  of  this  witness  it  is  to  be  observed  that  he  speaks  very  looeely,  the 
difference  between  one  hundred  and  one  hundred  and  fifty  in  fifteen  years, 
and  between  thirty  and  fifty  in  five  years  being  very  great.  The  third  wit- 
ness said  there  had  been  some  small  increase  in  every  year.  The  fourth  wit- 
ness said  the  swarth  increases  every  year  very  gradually,  and  perhaps  it  had 
gathered  a  quarter  of  a  mile  in  breadth  in  some  places  within  his  recollection 
.or  during  the  last  fifty-four  or  fifty-five  years,  and  in  some  places  it  had 
.^gathered  nothing.  And  this  was  the  whole  evidence  on  the  subject.  We 
think  from  this  evidence  the  jury  might  very  reasonably  find  that  the  increase 
'  had  been  not  only  slow  and  gradual,  but  also  imperceptible,  according  to  the 
-  sense  in  which,  as  I  have  before  said,  we  think  that  word  onghjb  to  be  under- 
.  stood.  And  consequently,  we  are  of  opinion,  that  a  new  trial  ought  not  to 
ibo  granted,  and  the  rule  therefore  must  be  discharged."  This  case  was  taken 
Uo  the  house  of  lonls,  and  was  there  sustained.  See  the  opinions  of  the  judges, 
Oiford  v.  Yarhoroufjh,  5  Bing.  1G3. 

But  iu  AUorney'general  v.  Chambers,  4  DeG.  &  J.  70,  this  decision  is  disap- 
proved, the  court  considering  that  the  word  "  imperceptible"  has  referencs 
to  the  formation  and  not  to  the  manner  of  accretion.  The  court  thereafter, 
citing  the  passage  from  Lord  Hale,  say:  '*Lord  Hale  here  clearly  limits  the 
law  of  gi*adual  accretions  to  the  cases  where  the  boundaries  of  the  sea-shore  and 
adjoining  land  are  so  indistinguishable  that  it  is  impossible  to  discover  the 
slow  and  gradual  changes  which  are  from  time  to  time  accruing,  and  when 
at  the  end  of  a  long  period  it  is  evident  that  there  has  been  a  oonsiderable 
gain  from  the  shore,  yet  the  c>act  amount  of  it,  from  the  want  of  some  mark 
of  the  original  boundary  line,  can  not  be  determined.  But  where  the  limits 
are  clear  and  defined,  and  the  exact  space  between  these  limits  and  the  new 
high- water  line  can  be  clearly  shown,  although  from  day  to  day,  or  even  from 
week  to  week,  the  progress  of  this  accretion  is  not  discernible,  why  should  a 
rule  be  applied  which  is  grounded  upon  a  reason  which  has  no  existence  in 
the  particular  case  ?  " 

The  general  rule  that  prevails  in  this  country  with  regard  to  the  ownership 
of  the  ^ds  of  streams  above  the  ebb  and  flow  of  the  tide  is,  that  the  proprie- 
torship of  the  riparian  owners  extends  to  the  thread  of  the  stream:  See  note  t« 
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Arnold  v.  Mitndy,  10  Am.  Deo.  385.  If,  then,  allavion  is  fonned  by  snch  a 
riTcr,  it  will,  provided  that  it  does  not  extend  beyond  the  middle  of  the 
stream,  bat  raise  above  the  level  of  the  water  what  was  already  vested  in 
tiie  owner  of  tha  shore.  The  only  result,  therefore,  of  such  alluvion  will  be  to 
shift  the  poaitLon  of  the^um  aqwB;  and  as  it  would  be  productive  of  no  good 
result  to  consider  the  boundary  line  of  one  riparian  proprietor  as  being  within 
twenty  yards  of  his  shore  line,  while  that  of  the  proprietor  on  the  opposite 
bank  would  be  distant  two  or  three  times  that  distance  from  his  bank,  and  as 
it  would  be  impossible  to  locate  any  such  line,  the  courts  must  willingly 
allow  allavion  formed  on  these  streams  to  shift  ihisJUum  aqwB.  On  the  other 
hand,  even  if  the  title  to  the  bed  of  these  streams  be  considered  in  the  state, 
there  exists  no  reason  why  the  state,  which  affords  no  redress  for  the  loss  that 
is  oocasioned  by  the  cutting  of  a  river  on  one  of  its  banks,  should  claim  the  de- 
posit on  the  other  bank,  which,  perhaps,  is  a  result  of  the  very  overflow  of 
the  first.  Certain  it  is  that,  in  the  case  of  rivers,  the  word  ** imperceptible" 
is  referred  by  the  courts  to  the  mode  of  accretion,  not  to  the  result.  It  will 
be  safficient  if  the  deposit  can  not  be  detected  by  the  eye  in  any  moment  of 
time:  LovmgtUm  v.  Si,  Clair,  64  111.  56;  S.  C,  23  Wall.  68;  Kraut  v.  CroAO- 
fordy  18  lofwa,  554;  Benson  v.  Morrow,  61  Mo.  352,  where  the  court  even  de* 
nonncea  the  idea  that  a  deposit  need  be  imperceptible,  to  become  the  subject 
of  private  ownership,  even  though  the  title  to  the  bed  of  the  stream  on  which 
it  is  formed  is  in  the  state. 

The  reason  of  the  rule  giving  accretions  to  a  riparian  proprietor  as  before 
stated,  is  that  he  is  entitled  to  reap  from  his  position  the  benefits  that  may 
spring  therefrom,  as  that  position  exposes  him  to  corresponding  losses.  Ap- 
plying the  reason  of  the  rule  to  the  case  of  a  proprietor  whose  water  front  ia 
dedicated  to  a  public  use,  e.  g.,  should  it  constitute  a  public  street,  the  ques- 
tion might  arise  as  to  whom  future  accretions  should  belong.  We  cite  from 
Oravier  v.  I^ew  Orleans,  referred  to  in  the  opinion  of  the  court  in  Saulet  v. 
Shepherdj  4  Wall.  508:  "If  Gravier  had  continued  proprietor  of  the  whole 
tract  on  which  the  faubourg  has  been  established,  there  would  have  been  no 
difficulty  in  determining  his  title  to  the  alluvion.  But  Gravier  has  divested 
himself  of  aU  title  to  that  part  of  his  tract  on  which  the  faubourg  is  situated, 
by  the  establishment  of  the  faubourg,  and  by  selling  the  lots  fronting  and 
sdjoining  the  highway.  It  is  therefore  important  to  inquire  what  was  the 
situation  of  the  batture  or  alluvion  in  question  at  the  time,  when  the  fan- 
bourg  was  established,  or  at  least  when  the  front  lots  were  sold;  for  if  no 
alluvion  existed  at  the  time  when  Gravier  ceased  to  be  the  owner  of  the  land 
adjoining  the  high  road,  then  it  is  the  opinion  of  the  court  that  an  alluvion 
subsequently  formed  would  not  become  the  property  of  Gravier.  The  reason 
of  this  opinion  is,  that  if  Gravier  could  be  considered  as  the  proprietor  of  the 
road  after  selling  the  adjoining  land,  or  of  the  levee  lying  between  this  road 
and  a  public  river,  he  would  nevertheless  not  possess  that  kind  of  property 
which  gives  the  right  of  alluvion,  for  the  destruction  of  this  property  by  the 
encroachments  of  the  river,  would  be  a  public  and  not  a  private  loss,  since  it 
could  not  be  appropriated  to  the  private  use  of  any  individual,  and  the  said 
road  and  levee  would  have  become  necessarily  liable  to  be  kept  in  repair  at 
the  public  expense.**  In  consonance  with  this  is  the  dissenting  opinion  of 
Martin,  J.,  in  Municipality  v.  Cotton  Press,  18  La.  261,  and  such  too  seems 
the  leaning  of  New  Orlecms  v.  United  States,  10  Pet.  717.  In  Barney  v. 
Keokuk,  94  U.  S.  339»  it  is  declared  that  if  a  city  widen  such  a  street, 
the  land  thns  reclaimed  will  at  all  events  be  subject  in  favor  of  the  city 
to  the  same  easement  that  was  the  original  street,  even  if  a  point  which 
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b  not  decided,  the  legal  title  to  snch  aocretions  sbonld  vest  in  the  private  pro- 
prietor. Bat  see  Banka  ▼.  Ogden,  2  Wall.  6S.  The  general  mlea  bid  down 
for  alluvion  aeem  to  govern  as  well  if  its  formation  was  due  to  an  artificial  as 
if  to  a  n&tnral  cause:  Lovingston  v.  Si.  Glair,  64  III.  56;  Halsey  v.  McCcrmiick^ 
18  K.  Y.  149;  Godfrey  v.  City  <^  AUon,  12  HI  37.  In  Lochpood  v.  N.  Y.  «fr 
ff,  R.  R.  Co,,  37  Conn.  387,  lands  recUumed  from  the  waters  of  a  harbor  wera 
treated  in  the  same  light  as  accretions  from  natural  causes. 

The  question  of  the  division  of  alluvion  among  water-front  proprietors  is 
one  that  has  been  much  discussed.  The  note  to  Einenon  v.  Taylor,  23  Am. 
Dec.  636,  treats  of  thu  mode  of  divudon  in  the  case  of  flats  upon  the  aoa- 
sbore.  See  also  Deerfidi  v.  Arma,  23  Id.  276,  and  note.  In  the  case  of  a 
river  above  the  ebb  and  flow  of  the  tide,  the  nde  generally  reoogoiaed 
that  the  owner  fronting  on  the  river  owns  ad  JUum  aqnte,  furnishes  an 
easy  guide  for  the  division.  That  is,  that  riparian  proprietors  of  lots  are 
entitled  to  accretions  which  may  be  included  by  extending  the  original  river 
frontage  of  the  respective  lots  as  nearly  as  practicable  at  right  angles  with 
the  course  of  the  river  to  the  thread  of  the  stream.  It  b  obvious,  since  such  a 
riparian  owner  already  owns  to  the  thread  of  the  stream,  that  thb  extension 
of  his  water  front  into  the  stream  but  marks  the  extent  of  ownership  as  it 
stood  before  the  accretions  were  formed.  The  accretions  will  but  have  the 
effect  of  changing  the  position  of  the  thread  of  the  stream:  MiUer  v.  Ilepbym, 
8  Bush,  326;  Clark  v.  Campan,  19  Mich.  329;  KniglU  v.  Wilder,  2  Cosh.  202; 
Bay  Citff  Oaa  Light  Co.  v.  Indtutrial  Works,  28  Mich.  182.  In  Balehdder  v. 
Kenieton,  51  K.  H.  496,  the  rule  of  apportionment  establbhed  was  to  ascertain 
the  length  of  the  shore  line  before  any  alluvion  had  been  deposited,  and  thstt 
that  of  the  new  shore  line,  and  to  divide  thb  amongst  the  riparian  proprietors 
in  proportion  to  the  length  owned  by  them  on  the  first  line.  One  common 
principle  which  pervades  all  modes  of  division  b  that  no  regard  b  paid  to  the 
direction  of  the  side  lines  between  contiguous  proprietors — ^the  reference  b  en* 
tirely  to  the  shore  line. 

Beliction. — Reliction  differs  from  alluvion  in  this,  that  the  term  b  applied 
to  land  made  by  the  withdrawal  of  the  waters  by  which  it  was  previously 
covered.  Title  to  land  thus  made  will  vest  in  the  adjacent  proprietor,  if 
the  withdrawal  of  the  waters  was  **  slow,  gradual,  and  imperceptible:''  IFor- 
ren  v.  Chambers,  25  Ark.  120;  S.  C,  4  Am.  Bep.  23;  Murray  v.  Sermon,  1 
Hawks,  56;  Banks  v.  Ogden,  2  Wall.  57.  Cases  of  land  thus  formed  will  be 
more  frequent  upon  lakes  and  ponds  and  upon  the  sea-shoro  than  upon  the 
banks  of  rivers.  Considering  such  aocretions  as  being  incidents  to  the  ad- 
joining estates,  has  therefore  a  tendency  to  deprive  the  government  of  the 
title  it  previously  had  to  the  beds  of  the  ponds,  lakes,  etc.  Whether  thb 
reason  has  operated  in  influencing  the  courts  or  not,  it  would  seem  that  they 
require  that  the  recession  of  the  waters  should  be  something  more  gradual 
than  is  affonled  by  a  recession  that  is  merely  imperceptible  to  the  eye.  In 
Boorman  v.  Sunnuche,  42  Wbc.  235,  the  case  was,  that  in  1840  plaintiff  ob- 
tained pateuta  from  the  United  States  for  certain  lots  abutting  on  a  pond  of  aa 
average  depth  of  four  or  five  feet  and  of  a  surface  area  of  about  one  hundred  and 
sixty  acres.  The  water  gradually  receded  or  dried  up  in  the  pond,  so  that  in 
the  year  1874  a  strip  of  a  few  rods  wide  was  left  uncovered,  below  the  origi- 
nal margin  of  the  pond;  and  the  depth  of  the  water  in  the  pond  was  reduced 
to  about  cue  foot.  Within  the  next  year  this  foot  of  water  disappeared,  leav. 
ing  the  bed  of  the  pond  dry.  It  b  evident  that  this  recession  of  the  water 
must  have  been  altogether  imperceptible  in  any  one  moment  of  time  to  the 
eye     Yot  the  court  thought  that  the  disappearance  of  the  waters  was  too 
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ndden  to  haTo  eoiitled  the  plaintiff  to  the  land  left  dry.  In  caae  a  river  md- 
dealy  abMidoM  iti  bed,  the  title  to  the  soil  thns  left  dry  will  remain  nn- 
changed:  Lpneh  v.  AUm^  4  Dev.  ft  B.  G2;  S.  C,  82  Am.  Dec  671;  Woodbmrp 
V.  Short,  17  Vt.  387. 

IsLAin>s. — ^The  cases  that  treat  of  islands  which  form  in  the  beds  of  streams 
sre  very  few.  Bat  if  the  doctrine  ia  admitted  that  a  riparian  proprietor  owns 
to  the  thread  of  the  stream,  an  understanding  of  the  principles  that  must  gov- 
ern such  cases  ia  easily  arrived  at.  These  principles  in  brief  are,  that  an 
island  formed  to  the  one  side  of  the  thread  of  the  stream  is  the  property  of 
the  riparian  proprietor  on  that  shore  to  which  it  is  nearest,  because  it  is  but 
an  accretion  to  the  soil  that  he  already  owns.  If  it  is  formed  in  such  a  posi- 
tion that  the  thread  of  the  stream  runs  through  it,  then  all  to  one  side  of  that 
line  will  belong  to  tho  proprietor  on  thenearest  shore,  while thatto  the  other  side 
of  theline  will  belong  to  the  proprietors  on  the  other  shore :  Ingniham  ▼.  ir»£bi»- 
9fm^  4  Pick.  263;  S.  C. ,  16  Am.  Dec  342;  n<^Hn$  Academy  v.  Diekiruan,  0  Cush. 
548,discas8ediiithenotetotheformercaae;ificWefc>nv.  Priiehard,  3  Soun.  510. 
Isbnds  thus  formed  will  change  the  position  of  the  thread  of  the  stream  again, 
aa  each  side  of  the  island  will  form  in  its  turn  a  shore  line,  which  will  throw 
the  thread  of  the  stream  midway  between  itself  and  the  old  shore  which  it  faces. 
There  would  then  be  two  rivers,  and  islands  that  might  arise  in  either,  which 
would  have  to  be  divided  between  the  proprietors  of  the  island  first  formed 
and  the  proprietors  on  the  original  shore  line,  aooording  to  analogoos  princi- 
ples. Thus,  if  the  island  is  altogether  on  the  one  side  of  the  thread  of  the 
stream  between  the  first  island  and  the  main  shore,  it  will  belong  to  the  owner 
on  the  main  shore  or  on  the  idand,  according  as  it  is  the  nearer  to  the  one  or 
the  other,  etc:  Ilopkhu  Acaderny  t,  Dickauon,  n^ftrct.  If  an  island  rise  from 
the  bed  of  a  stream,  whereof  the  title  is  in  the  state,  analogous  prinoiplee 
would  refer  the  Island  to  the  state. 


kj:^:J:i:H.: 


^K  t;.  Pbimbobb. 

[8POBnB.166.] 

Ho  Prbcisb  Fokm  is  Eequibxd  in  GiviNa  Notice  to  ak  Ihdobskb;  a  notloe 
will  be  sufficient,  whether  verbal  or  written,  if  from  it  it  appear  that  the 
maker  has  not  met  his  engagement,  and  that  the  indorser  is  looked  to 
for  payment. 

A  EisiDXXT  Indobssr  is  Entitled  to  Personal  Kotiob  of  the  dishonor  of 
the  note;  if  he  is  absent,  however,  from  his  place  of  business  during  busi- 
ness hours,  a  notioe  left  there  will  bind  him ;  but  before  this  way  of  giving 
notice  can  be  justified,  it  must  be  made  to  appear  that  the  indorser  was 
sought  at  his  place  of  business  during  business  hours,  and  that  he  was  not 
found. 

Ax  Ikdobser  Who  has  Taken  an  Assiokicbnt  from  the  maker  of  the  note  of 
all  his  property,  in  order  to  sooure  himself  against  the  possible  payment 
thereof,  is  not  exempt  from  liability  because  he  has  not  received  notioe; 
nor  will  he  be  exempt  if  he  has  taken  collateral  security  sufficient  to  in- 
denmify  himself  against  the  consequences  of  his  indorsement;  but  if  he 
has  taken  collateral  security,  but  not  of  sufficient  amount,  then  he  is  enti* 
tied  to  notice. 
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A  Place  or  Bubinxss  is  a  place  actually  occupied,  either  oaatmnally  or  at 
regular  periods,  by  a  person  or  his  clerks,  in  the  pursuit  of  a  lawful  em- 
ployrnent  which  occupies  his  time,  attention,  and  labor.  If  buBineas  is 
transacted  at  a  place  occasionally,  but  not  at  stated  periods,  it  can  not 
be  termed  a  place  of  business. 

Absumpstt.    The  case  appears  from  the  opinion. 
Campbell^  for  the  plaintiff  in  error. 

CoLLiEB,  C.  J.  The  points  made  at  the  argument  arise  out  of 
the  bill  of  exceptions  and  present  these  questions:  1.  Is  the 
omission  to  give  notice  to  an  indorser  of  the  non-payment  of  a 
promissory  note,  excused  by  proof,  that  the  holder,  within  the 
proper  time  after  its  dishonor,  left  a  written  or  verbal  notice  at 
the  indorser^s  counting-room  or  place  of  doing  business,  where 
all  the  parties  reside  in  the  same  city  ?  2.  If  an  indorser  has 
secured  himself  by  a  mortgage  or  lien  on  the  property  of  the 
maker,  does  he  thereby  waive  his  right  to  notice  of  a  demand 
and  refusal  ?  3.  Can  a  room  to  which  a  man  is  accustomed  to 
resort,  but  in  which  it  is  not  shown,  that  he  carries  on  any  reg- 
ular trade  or  employment,  be  considered  his  place  of  business — 
and  if  the  holder  of  paper  call  at  a  room  thus  resorted  to  for 
the  purpose  of  giving  notice  to  its  occupant  of  the  dishonor  of 
a  note  indorsed  by  him,  at  a  time  when  he  is  absent,  is  the 
holder  excused  from  giving  notice;  especially  where  it  appears 
that  the  indorser  haa^a  dwdling-I^ouJ^^d  ifvery  sl^bles  S 
the  same  city,  the  latter  of  which  he  personally  superintends? 

1.  Every  indorsement  of  a  promissory  note  constitutes  in 
itself  a  new  and  substantive  contract.  According  to  the  law 
merchant,  the  indorser  stipulates  with  the  indorsee,  and  each 
subsequent  holder  (in  the  ordinary  course  of  business),  that  if 
a  demand  of  payment  is  made  of  the  maker  at  its  maturity,  and 
due  notice  of  the  non-payment  be  given  him,  then  he  himself  will 
pay  the  note.  The  undertaking  of  the  indorser  is  conditional: 
contemplating  some  act  to  be  done  on  the  part  of  the  holder; 
and  before  his  liability  becomes  absolute,  it  must  be  shown, 
either  that  a  performance  of  the  condition  was  prevented  by 
some  act  of  th'^  party  entitled  to  claim  its  benefit,  or  that  he  has 
waived  the  necessity  of  performing  it.  No  precise  form  is  re- 
quired in  giving  notice  to  an  indorser.  Its  object  is  to  inform 
him  of  the  failure  of  the  maker  to  meet  his  engagement  with 
promptness,  and  to  advise  him  that  he  will  be  looked  to  for  pay- 
ment in  order  that  he  may  take  measures  for  his  indemnify;  and 
any  means  of  communicating  this  information,  whether  verbally  or 
in  writing,  will  be  sufficient:  Shed  v.  Brett,  1  Pick.  401  [11  Am. 
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Dec.  209];  MtOs  ▼.  The  Bank  of  the  United  States,  11  Wheat. 
431;  Beedy  v.  Seixas,  2  Johns.  Gas.  337;  Smith  v.  WhUing,  12 
Mass.  6  [7  Am.  Dec.  25];  Cowlea  v.  Harts,  3  Conn.  516;  Solarte 
V.  Pdmer,  7  Bing.  629.' 

In  ihe  case  before  ns,  ihe  note  was  made  payable  at  the  bank 
of  Mobile.    The  parties  both  resided  in  that  city,  so  that  accord- 
ing to  a  well-established  rule,  it  was  necessary,  in  order  to  fix 
the  indorser's  liability,  that  he  should  have  been  personally 
informed  of  the  dishonor  of  the  note,  either  verbally  or  in  writ^ 
ing;  or  a  notice  should  have  been  left  at  his  dwelling-house,  or 
place  of  business.    Either  mode  would  have  been  sufficient,  but 
one  or  the  other  was  essential,  unless  the  plaintiff,  by  his  own 
act,  prevented  it:  WUliams  v.  The  Bank  of  United  States,  2  Pet. 
96;  Ireland  y.  Kip,  10  Johns.  490;  S.  C,  11  Id.  231;  Bank  of 
Columbia  y.  Lawrence,  1  Pet.  578;  Smedes  v.  Ulica  Bank,  20 
Johns.  372;  3  Kent's  Com.  and  cases  there  cited.    It  is  not  pre- 
tended that  a  personal  notice  was  given  to  the  plaintiff,  but  only 
that  a  room  in  the  city  (understood  by  the  holder  to  be  his  place 
of  business),  was  twice  visited  for  the  purpose  of  giving  him  no- 
tice of  the  dishonor  of  the  note — ^that  he  was  not  in  the  room  at 
either  of  these  visits,  nor  was  any  one   else,  but  a  servant, 
who,  to  the  witness'  inquiries,  returned  an  equivocal  answer. 
The  holder  made  no  farther  effort  to  find  the  plaintiff,  but  de- 
posited a  written  notice  in  the  post-office  for  him.     Conceding 
that  the  place  at  which  the  plaintiff  was  sought  was  his  place 
of  business,  and  still  we  think  the  effort  to  give  notice  was  in; 
sufficient.    It  is  indispensable  to  the  holder's  right  of  recovery, 
to  prove  that  the  indorser  has  been  duly  advised  of  the  default 
of  the  maker;  or  to  show  a  sufficient  excuse  for  the  failure  to 
give  him  notice.    Now  to  make  the  excuse  available,  it  should 
have  been  shown,  not  only  that  the  witness  called  at  the  plaint- 
iff's place  of  business,  but  it  should  appear  further,  that  tho  visit 
was  made  at  a  seasonable  time — ^viz.,  within  the  hours  of  busi- 
ness.    Then,  it  may  be  supposed,  that  he  should  bo  there  in 
person,  or  if  absent,  that  his  clerks,  or  others,  were  there,  to  re- 
ceive and  communicate  a  notice  to  him;  but  when  the  hour  for 
relaxation,  or  rather  the  period  for  the  suspension  of  business 
shall  have  arrived,  the  man  of  business  should  be  sought  rather 
at  his  dwelling-house,  than  elsewhere. 

In  Shed  v.  Brett  and  Ihistees,  1  Pick.  413  [11  Am.  Dec.  209], 
a  notary  public  testified  that  when  the  note  became  due,  he  went 
with  it,  at  the  request  of  the  indorsee,  to  the  place  of  business  of 
the  promisors,  and  found  it  closed,  no  person  being  there,  of 
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whom  he  could  make  a  demand.  It  was  objected,  that  the  tea* 
timonj  did  not  prove  a  demand,  nor  a  sufficient  excuse  for  it. 
The  court  considered,  that  what  was  done  was  sufficient,  if  the 
witness  could  state  that  he  went  to  the  place  of  business  of  the 
makers,  in  business  hours,  but  unless  he  could  state  this  fact,  the 
demand  was  not  excused,  and  the  indorser  was  not  liable.  In 
Crosse  v.  Smith  et  al.^l  Mau.  &  Sel.  545,  an  effort  was  made  to 
give  notice  to  the  drawers  of  the  non-payment  of  a  bill  of  ex- 
change, by  sending  it  to  their  counting-house  during  hours  of 
business,  on  two  successive  days,  knocking  there,  and  mRlring 
sufficient  noise  to  be  heard  by  persons  within,  and  waiting  there 
several  minutes — ^the  inner  door  being  locked.  This  was  con- 
sidered sufficient,  without  leaving  a  written  notice,  or  sending  it 
by  the  post. 

And  in  OoldgmUh  et  al.  v.  Bland  et  al.,  Bailey  on  Bills,  127, 
or  late  ed.  224,  note  1,  with  the  view  of  charging  the  defendants 
as  the  indorsers  of  two  foreign  bills,  and  to  prove  notice,  it  was 
shown  by  the  plaintiffs,  that  they  sent  a  clerk  to  the  defendant's 
counting-house,  between  four  and  five  o'clock  in  the  evening — 
nobody  was  in — the  clerk  saw  a  servant-girl,  who  said  no  one  was 
there,  and  he  returned,  having  left  no  message  with  her.  Lord 
Eldon,  who  presided  on  the  circuit,  told  the  jury,  that  if  they 
thought  the  defendant  ought  to  have  had  somebody  in  the 
counting-house  at  the  time,  he  was  of  opinion  that  the  plaintiflh 
had  done  all  that  was  necessary,  by  sending  their  clerk — ^that 
the  notice  was  in  law  sufficient,  if  the  time  was  regular,  etc. 
The  learned  lord  doubtiess  intended  to  refer  to  them  the  ques- 
tion of  fact,  whether  the  call  was  made  at  the  defendant's  count- 
ing-house, within  business  hours,  and  nothing  more;  for  this 
fact  being  found  affirmatively,  the  law  determined  the  sufficiency 
of  the  excuse  to  give  notice.  Ooldsmiih  et  al.  v.  Bland  et  al*, 
says  Mr.  Justice  Washington,  2  Pet.  101,'  decides  '*  that  it  was 
sufficient  to  send  a  verbal  notice  to  the  defendant's  counting- 
house,  and  if  no  person  be  there  in  the  ordinary  hours  of  busi- 
ness to  receive  it,  it  is  not  necessary  to  leave  or  send  a  written 
one."  ''  The  principle  of  this  decision  is,"  says thatleamed  judge, 
<<  that  the  counting-house  of  the  defendant,  is  the  place  in  which 
the  holder  was  entitied,  during  the  regular  hours  of  business,  to 
look  for  the  person  for  whom  the  notice  was  intended,  or  for 
some  one  authorized  by  him  to  receive  it."  See  further,  Bowes 
V.  Howe,  5  Taunt.  30;  4  T.  R.  456;'  1  Bos.  &  Pul.  894.» 

This,  we  think,  authority  ample  to  show  that  a  drawer  or  in- 
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dorser  of  a  faiU  or  note,  maj  be  songht  within  the  regular  time 
after  the  diahonor  of  either,  at  their  plaoee  of  boainefis,  for  the 
purpose  of  giving  them  a  notice,  and  if  absent  during  the  hours 
of  business,  without  leaving  any  one  to  attend  to  their  interest, 
the  holder  will  be  excused  from  giving  notice.  In  the  case  be- 
fore us,  it  does  not  appear  that  either  of  the  visits  to  the  room 
in  which  the  plaintiflfB  carried  on  business,  was  made  within  bus- 
iness hours,  and  as  the  excuse  for  omitting  to  give  notice  was 
incomplete,  without  proof  of  that  additional  fact,  the  judge  of 
the  county  court,  in  not  thus  qualifying  his  instructions  to  the 
jury  on  this  i)oint,  mistook  the  law. 

2.  If  an  indorser  has  used  the  precaution  to  obtain  an  assign- 
ment of  all  the  effects  of  the  drawer  or  maker,  to  be  applied  to 
the  payment  of  the  paper  indorsed,  he  can  not  claim  an  exemp- 
tion from  liability,  because  he  has  not  had  regular  notice  of  the 
dishonor  of  the  bill  or  note.  The  reason  why  he  is  entitled  to 
notice  is,  that  he  may  take  the  necessary  measures  to  obtain  pay- 
ment from  the  parties  liable  to  him,  and  if  notice  be  not  given, 
it  is  a  presumption  of  law,  that  he  is  prejudiced  by  the  omission; 
but  if  the  indorser  has  already  obtained  a  transfer  of  the  entire 
estate  of  the  drawer  or  maker,  he  would  have  nothing  to  gain 
by  a  notice,  and  consequently  could  not  be  injured  by  the  want 
of  it.  So,  if  the  indorser  has  protected  himself  from  loss,  by 
taking  collateral  security  sufficient  to  cover  his  indorsement,  he 
has  impliedly  waived  his  legal  right  to  require  proof  of  demand 
and  notice.  We  do  not  undertake  to  determine,  that  this  latter 
proposition  is  universally  true:  be  this  as  it  may,  it  will  be  time 
enougb  to  inquire  whether  it  has  its  exceptions,  when  a  proper 
case  shall  arise. 

As  the  effect  of  an  assignment  of  property,  or  a  collateral  se- 
curity, upon  the  general  rights  of  an  indorser,  is  for  the  first 
time  brought  before  this  court,  it  may  not  be  out  of  place  to  in- 
quire how  the  question  stands  upon  authority.  Carney  v.  Da 
Costa,  1  Esp.  802,  is  the  earliest  case  that  has  fallen  under  our 
notice.  In  that  case,  it  appears  that  the  defendant  was  sued  as 
the  indorser  of  a  promissory  note.  To  secure  him  against  the 
maker's  default,  he  had  taken  of  their  effects,  an  amount  equal 
in  value  to  the  note.  Mr.  Justice  Buller  said  it  was  undoubt- 
edly true,  that  an  indorser  should  have  notice  of  the  dishonor 
of  a  note,  but  that  was  not  the  case,  where  he  could  not  suffer 
from  the  wont  of  it.  The  maker  hod  waived  his  right  to  insist 
upon  a  notice,  and  was  liable  at  all  events.  In  Brown  v.  Maffey, 
15  East,  222,  Mr.  Justice  Bayley  cites  Comey  v.  Da  Costa,  and 
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Bays  it  was  decided  upon  the  ground,  that  it  *'  would  have  been 
a  fraud  on  the  indorser,  to  call  upon  the  maker,  because,  before 
it  became  due,  the  maker  had  deposited  effects  in  his  hands,  to 
answer  the  amount  of  his  indorsement,  and  therefore,  he  had  no 
right  to  complain  of  the  want  of  notice." 

Bond  ei  at.  v.  FamJiam,  5  Mass.  170  [4  Am.  Dec.  47],  was  a 
case  in  which  the  plaintiff,  to  obviate  the  necessity  of  notice  to 
the  indorser,  proved,  that  before  the  note  was  payable,  the 
maker  had  assigned  all  his  property  to  the  defendant,  for  his 
security  against  his  indorsement.  The  court  considered,  thai 
notice  was  not  essential  to  the  plaintiff's  right  of  recovery,  and 
say:  "  The  case  most  analogous  to  this,  is  where  a  drawer  of  a 
bill  had  no  effects  iu  the  drawee's  hands.  He  can  not  insist 
upon  a  demand  upon  the  drawee,  for  he  could  not  expect  an  ac- 
ceptance, and  he  suffers  no  injury  by  the  want  of  it.  The  in- 
dorser of  a  note  resembles  the  drawer  of  a  bill.  Although  once 
having  effects,  as  he  had  a  demand  on  the  maker,  yet  he  has 
afterwards  withdiuwn  from  the  maker  all  his  property,  to  enable 
himself  to  meet  his  own  indorsement,  and  had  not,  when  the 
bill  was  payable,  any  remedy,  unless,  perhaps,  the  miserable 
one  of  seizing  the  body  of  a  man  worth  nothing."  In  Barton 
V.  Baker,  1  Serg.  &  R.  334  [7  Am.  Dec.  G20],  the  court  cite, 
with  approbation,  Bond  et  aL  v.  Famham,  and  thought  it  not 
unreasonable  to  presume,  that  an  indorser,  situated  as  was  the 
defendant  in  that  case,  took  upon  himself  to  provide  for  the 
paper  indorsed  by  him.  This  question  was  also  considered  in 
TJie  Mechanics*  Bank  of  New  York  v.  Griawold,  7  Wend.  165, 
and  the  conclusion  attained,  that  where  an  indorser  is  amply  in- 
demnified by  the  maker,  or  where  he  has  taken  an  assignment  of 
all  his  effects  to  meet  his  responsibility,  he  can  not  resist  a  re- 
covery by  insisting  on  the  want  of  notice. 

Prentiss  v,  Danielson,  5  Conn.  176  [13  Am.  Dec.  52],  was  a 
case  in  which  the  maker  of  a  note  had  conteyed  certain  property 
to  the  indorser,  to  indemnify  himself  against  his  liabilities  and 
indorsements  on  account  of  the  maker;  the  property  conveyed 
was  an  insuMcient  security.  The  court  held,  that  if  an  in- 
dorser receives  security  to  meet  a  paiiicular  indorsement,  he 
waives  a  demand  and  notice  in  rcsx>ect  to  that  indorsement,  but 
not  as  to  any  other.  But,  inasmuch  as  the  defendant  was  im- 
plicated for  the  maker  to  the  full  amount  of  the  property  con- 
veyed, aside  from  the  note  in  question,  and  as  his  liability 
growing  out  of  the  indorsement  of  the  note  was  extinguished  > 
before  the  seciuity  was  given,  the  conveyance  of  the  property 
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for  his  indemnitj  did  not  have  the  efiEect  of  Tevirmg  it.  And  in 
Jbtoer  Y.  Durell,  0  Mass.  332,  the  principle  decided  in  B<md 
ei  al.  V.  Famham,  is  recognized;  but  the  court  determined, 
that  where  an  indorser  of  a  promissory  note,  believes  a  demand  to 
have  been  duly  made  on  the  maker,  and  that  notice  has  been  duly 
given  to  himself,  and  believing  himself  therefore  liable,  takes 
measures  for  his  indemnity,  this  will  not  excuse  the  holder  from 
proving  a  regular  demand  and  notice. 

The  last  case  we  shall  notice  is  Mead  v.  Small,  2  Greenl.  207 
[11  Am.  Dec.  62].  In  that  case,  the  indorser  had  taken  a  mort- 
gage on  real  estate,  which  was  a  sufficient  security  for  the  amount 
of  the  note  indorsed.  The  court  decided  that  ''  if  the  indorser 
has  protected  himself  from  eventual  loss  by  his  own  act,  in  tak- 
ing security  from  the  maker,  such  conduct  must  be  considered  as 
a  waiver  of  the  legal  right  to  require  proof  of  demand  and  notice. 
And  we  are  of  opinion  accordingly,  that  the  facts  before  us 
clearly  show  such  a  waiver  in  the  present  case."  The  court  also 
said,  that  the  facts  presented  a  stronger  case  for  the  plaintiff, 
than  Bond  ei  al.  v.  Famham.  There,  the  proi)erty  pledged 
was  not  a  sufficient  indemniiy,  but  it  was  all  the  maker  had — 
while  in  the  case  before  them,  the  security  was  ample.  See  also 
Chitty  on  BUls,  203;  3  Kent's  Com.  79. 

The  inferences  deducible  from  the  cases  cited,  are: 

1.  Where  an  indorser,  before  the  maturity  of  the  note,  ob- 
tains an  assignment  of  all  the  maker's  property  to  meet  his  re- 
sponsibility, he  impliedly  waives  his  right  to  insist  on  a  demand 
of  payment,  and  notice  of  non-payment. 

2.  Where  the  indorser  receives  of  the  maker  a  collateral  secur- 
ity, whether  by  mortgage  or  otherwise,  to  indemnify  him 
against  the  consequences  of  his  indorsement,  if  the  security  be 
sufficient,  the  maker's  default  will  £x  the  indorser's  liability, 
without  the  previous  steps  of  a  demand  and  notice.  The  judge 
of  the  county  court  stated  the  law  to  the  jury  as  we  have  laid  it 
down  in  our  second  inference,  so  that  the  verdict  cojild  not  have 
been  influenced  by  any  consideration  growing  out  of  the  deed  of 
trust;  for  it  clearly  appears,  that  the  property  covered  by  the 
deed  was  far  from  being  an  adequate  indemnity. 

3.  The  term  "  business,"  in  common  parlance,  means  that  em- 
ployment which  occupies  the  time,  attention,  and  labor.  That 
which  a  man  occasionally  engages  in,  as  opportunity  offers,  or 
inclination  prompts,  is,  for  the  time  being,  his  business;  yet,  so 
far  as  the  question  we  are  examining  is  concerned,  the  law  uses 
that  term,  to  indicate  a  regular  and  legal  emplojrment — not  one 
that  is  occasional,  irregular,  or  illegal.    And  a  place  of  business 
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must  be  understood  to  be  a  plaoe  actuallj  occupied,  either  con- 
tinuallj  or  at  regular  periods,  by  a  person  or  his  derks,  or  those 
in  his  employment.  If  business  is  transacted  there  sometimes, 
but  at  no  stated  periods,  the  occupant,  his  clerks,  etc.,  can  not 
be  supposed  to  be  there  at  any  other  time  to  receive  notice  of 
the  dishonor  of  paper.  To  make  a  room  a  place  of  business,  in 
contemplation  of  law,  the  employment  must  be  of  a  nature  not 
criminal.  Thus,  a  place  at  which  a  band  of  freebooters  are  ac- 
customed regularly  to  assemble  to  divide  their  unholy  thrift,  or  at 
which  the  gambler  statedly  exhibits  his  arts,  to  allure  the  idle  and 
incautious,  can  not  be  regarded  as  their  places  of  business:  for 
their  employments  being  denounced  as  criminal,  the  law  will  not 
presume  that  they  should  be  at  the  places,  at  which  they  are 
carried  on,  when  they  are  absent;  and,  consequently,  does  not 
consider  an  ineffectual  effort  to  give  them  notice  there,  equiva- 
lent to  personal  notice. 

It  was  shown  at  the  trial,  that  the  only  business  pursued  by 
the  plaintiff,  was  that  of  keeping  a  liveiy  stable  at  another  part 
of  the  ciiy  than  that  at  which  the  room  he  was  sought  was 
situated — ^that  he  superintended  it  in  person,  and  was  frequently 
there.  It  also  appeared,  that  the  plaintiff  had  a  dwelling-house 
in  the  city,  where  he  resided,  and  though  he  might  often  be 
found  at  the  room,  there  was  no  proof  that  he  carried  on  any 
particular  business  there.  These  facts  clearly  show  that  the 
room  was  not  used  by  the  plaintiff  for  any  regular  business,  but 
his  place  of  business  was  his  livery  stable;  and  either  there,  or 
at  his  dwelling-house,  should  he  have  been  sought.  We  deem 
it  unnecessary  to  determine  whether  the  instruction  moved  upon 
this  point  should  have  been  given,  considering  the  terms  in 
which  it  was  asked:  as  the  judgment  must  be  reversed  upon  the 
first  ground,  the  plaintiff,  should  it  become  necessary  upon  a 
second  trial,  can  modify  his  motion  for  instructions,  in  con- 
formity with  the  law,  as  we  have  ascertained  it. 

Judgment  reversed  and  cause  remanded. 

A  Resident  Indobser  is  entitled  to  personal  notice  of  tiie  dlihonor  of  the 
paper  which  he  has  indorsed;  if  he  is  temporarily  absent,  however,  notioa 
may  be  given  by  leaving  it  at  his  place  of  business  or  his  dwelling-hoiue,  but 
it  will  not  be  in  any  event  sufficient  to  notify  him  through  the  postoffice: 
Wilcox  V.  McNuUt  32  Am.  Dec.  304,  and  note. 

Notice  is  not  Dispensed  with  by  the  fact  that  the  maker  transfers  prop- 
erty as  an  indemnity  against  any  liability  that  may  accrue  to  his  indorser  on 
account  of  the  indorsement:  Creamer  v.  Perry ^  28  Am.  Dec  297.  To  the 
contrary,  and  in  consonance  with  the  principal  case,  is  Dvarluxm  v.  Price,  26 
Id.  267;  see  also  note  to  the  former  case,  in  which  the  prior  decisions  in  this 
series  are  collected. 
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V.  Geddbb. 

[8P<»Ta,963.] 

Vmomn  tk  WBirmoTO  Aooxft  a  Bill  of  Exchanok  not  jeiineim  will  is 
law  amount  to  an  aooeptanoe  if  the  bill  is  taken  on  the  faith  of  nich  prom* 
lae,  when  drawn. 

ViBBAL  PROIOBS  THAT  A  BiLL  OF  EXCHANGE  will  be  aooepted  when  dimwBf 
made  to  the  drawee  in  the  bill,  will  not  amoont  to  an  aooeptanoe. 

Assumpsit.     The  opinion  states  the  case. 
Thornton,  for  the  plaintiff  in  erxor. 
Dunriy  corUra. 

Obhosd,  J.  The  view  we  take  of  this  case,  rendeiB  it  unneo- 
essaiy  to  consider  but  two  of  the  points  raised  in  the  cause. 
There  was  no  error  in  the  refusal  of  the  court  to  enter  judgment 
for  the  defendant  in  the  court  below,  on  the  ground,  that  the 
plaintiff  below  had  suffered  two  nonsuits.  The  nonsuit  spoken 
of  in  the  statute,  is  one  which  continues  to  the  end  of  the  term, 
as  is  manifest  not  only  from  the  statute,  but  from  the  reason  of 
the  thing.  ''No  more  than  two  new  trials  shall  be  granted  in 
the  same  cause;  and  two  nonsuits  shall  be  considered  equal  to 
a  verdict  against  the  party  suffering  the  same."  Thus,  we  see 
that  a  nonsuit  is  put  in  juxtaposition  to  a  verdict,  and  the  evil 
intended  to  be  remedied  was  the  vexation  of  numberless  suits 
for  the  same  cause  of  action. 

The  remaining  question  is,  whether  in  law  there  was  an  ac- 
ceptance of  the  bill  of  exchange,  which  is  here  attempted  to  be 
enforced.  The  evidence  is,  that  the  plaintiff  had  previously  ac- 
cepted and  paid  two  bills  of  exchange,  drawn  by  one  Carpenter, 
in  favor  of  the  defendants  in  error,  for  provisions  furnished  Car- 
penter. That  before  the  bill  in  question  was  drawn,  the  defend- 
ants inquired  of  the  plaintiff  whether  he  would  accept  any  further 
for  goods  to  be  sold  to  Carpenter;  that  defendant  said  he  would 
accept.  The  goods  were  accordingly  furnished  to  Carpenter, 
and  the  bill  drawn.  When  it  was  presented  for  acceptance,  the 
plaintiff  in  error  retained  the  bill,  said  he  would  call  on  the  de- 
fendants in  a  day  or  two,  but  declined  accepting  at  that  time. 
Whether  a  verbal  promise  to  accept  a  bill  not  in  esse,  will,  in  law, 
amount  to  an  acceptance,  is  now,  for  the  first  time,  presented 
to  this  court;  and,  in  a  country  so  highly  commercial  as  ours,  is 
a  question  of  the  utmost  importance.  In  the  case  of  Pillans  v. 
Mieropy  3  Burr.  1663,  it  was  for  the  first  time  held,  that  a  prom- 
ise by  the  defendant,  in  writing,  to  accept  such  a  bill  as  the 
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plaintiff  should  in  about  a  month's  time  draw  upon  the  orodit  of 
a  third  person,  amounted  to  an  acceptance  of  the  bill.  This  de- 
cision was  afterwards  qualified  by  Lord  Mansfield,  in  the  cases 
of  Piersonr.  Durilop^  Cowp.  573;  andifixsonv.  Hunt,  Doug.  296, 
hj  malring  the  right  of  recovery  to  depend  on  the  fact,  whether 
the  bill  was  taken  on  the  faith  of  the  promise  to  accept.  To  the 
same  effect  are  the  cases  of  Clarice  v.  Cock,  4  East,  60;  and  Wynne 
y.  Bailees,  5  Id.  514,  but  even  with  this  exception.  Lord  Kenjon, 
in  the  case  of  Johnson  v.  CoUings,  1  Id.  98,  considered  that  it 
was  canying  the  doctrine  of  implied  acceptances  to  the  utmost 
verge  of  the  law. 

In  the  United  States,  the  doctrine  on  this  interesting  subject 
appears  to  stand  on  the  same  footing  with  the  latter  English 
decisions.  In  CooUdge  v.  Payson,  2  Wheat.  66,  Chief  Justice 
Marshall  thus  states  the  law:  "Upon  a  view  of  the  cases 
which  are  reported,  this  court-  is  of  the  opinion,  that  a  letter 
written  within  a  reasonable  time  before  or  after  the  date  of  a  biU 
of  exchange,  describing  it  in  terms  not  to  be  mistaken,  and  prom- 
ising to  accept  it,  is,  if  shown  to  the  person  who  afterwards  takes 
the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance,  binding 
the  person  who  makes  the  {promise."  So,  in  the  case  of  McEvers 
V.  Mason,  Hodgson  &  Co.,  10  Johns.  207,  it  was  held,  that  a 
promise  in  writing  to  accept  a  bill  of  exchange,  yrill  not,  in  law, 
amount  to  an  acceptance,  unless  the  bill  was  taken  on  the  faith 
of  such  promise.  See  also  Ooodrich  and  De  Forest  v.  Gordon,  15 
Johns.  6;  Schimmelpennich  v.  Bayard,  1  Pet.  283;  Mayhew  v. 
Prince,  11  Mass.  54;  Banorgee  v.  Hovey,  15  Mass.  11;^  Parker 
V.  Oreele,  2  Wend.  545. 

It  appears  very  clearly  from  the  cases  cited,  that  it  is  now  well 
■ettied,  both  in  England  and  the  United  States,  that  a  promise 
in  writing  to  accept  a  bill  of  exchange  not  in  esse,  will  be  in  law 
an  acceptance,  if  the  bill  be  taken  on  the  faith  of  such  promise. 
It  seems  equally  certain,  that  a  collateral,  written,  or  a  mere 
verbal  promise  to  accept  a  bill,  made  after  the  bill  is  drawn, 
may  amount  to  an  acceptance.  But  will  a  mere  verbal  promise 
to  accept  a  bill  not  yet  drawn,  be  an  acceptance  of  the  bill  after 
it  is  drawn,  even  if,  as  in  this  case,  it  is  made  to  the  person  in 
whose  favor  the  bill  is  to  be  drawn  ?  Waiving  for  the  present  the 
consideration  of  the  question,  that,  in  this  case,  there  was  no 
promise  to  accept  for  any  precise  sum,  and  also  waiving  the  influ- 
ence which  the  statute  of  frauds  might  exert  over  it,  as  being  a 
promise,  not  in  writing,  to  "answer  for  the  debt,  default,  or 
miscarriage  of  another  person,"  we  know  of  no  case  in  which  it 
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has  been  determined  that  a  promise  to  accept,  under  saoh  dr- 
eomstances  as  the  present,  has  been  held  to  be  an  acceptance  of 
the  bill  when  drawn. 

It  is  perhaps  to  be  regretted,  that  any  acceptance,  other  than 
one  written  on  the  bill,  should  ever  have  been  receiyed  as  Talid; 
at  all  events,  we  do  not  feel  authorized  to  go  beyond  the  clear 
and  precise  rule  laid  down  by  Chief  Justice  Marshall,  before  cited 
from  2  Wheaton.  In  this  case,  not  only  was  the  promise  not  in 
writing,  but  it  was  uncertain  for  what  amount  the  bill  was  to  be 
drawn,  when  it  was  to  be  drawn,  and  when  payable;  the  court, 
therefore,  erred  in  not  rejecting  the  evidence.  As  the  cause 
must  be  remanded,  no  notice  is  necessary  to  be  taken  of  the 
asaignmont  that  there  is  no  declaration,  as  the  defect  can  be 
tiqiplied  before  another  trial. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


ROBEBTS  V.  ADAMa 

[8  Poans,  297.] 

BLAinL  SxoHXD  TO  BX  FILLED  XTP  AS  A  NoTS,  by  a  third  penvm  to  trhom  it 
»  intnuted,  will  render  the  aignor  liable  to  a  bona  ^de  holdar,  though 
roch  third  peraon  has  violated  the  oonfidence  reposed  in  him,  by  either  in- 
serting a  snm  different  from  that  intended,  or  by  using  it  for  a  different 


Whxex  a  PABnnouiHip  is  Fubnishbd  with  a  Sioned  Blakx,  to  be  filled 
by  the  partners  as  a  note,  to  be  used  in  their  business,  and  the  blank  is 
not  osed  dnring  the  oontinuance  of  tiie  firm,  bat  after  the  dissolntioa 
one  of  the  partners  fills  it  up,  all  the  partners  will  be  liable  to  repay  the 
signor  the  amount  that  he  may  have  been  obliged  to  pay  thereby. 

Assumpsit.  Defendant  in  error,  plaintiff  below,  furnished 
the  firm  of  Roberts  &  Boss  a  signed  blank,  to  be  filled  in  liy 
them  as  a  note  for  either  five  hundred  or  one  thousand 
dollars.  The  firm  went  out  of  existence  without  having  used 
the  note;  but  after  its  dissolution.  Boss,  while  settling  its 
affiurs,  filled  in  the  blank  with  a  note  for  eight  hundred  dollars, 
to  which  he  also  signed  the  name  of  the  firm.  This  note  ha 
passed  off  in  payment  of  one  of  the  firm  debts.  Suit  was  after- 
wards instituted  on  this  note,  and  judgment  recovered  thereon. 
This  judgment  Adams  discharged.  He  now  sought  to  recover 
from  Boberts  the  amount  so  paid  out  by  him. 

J.  B.  Clarke,  for  the  plaintiff  in  error. 

FhiUip8,  coTUra. 
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Gk>LDTHWAiTB,  J.  It  ifl  mslBted  by  the  counsel  for  the  plaintifl 
in  error,  as  the  note  signed  by  Boss  &  Boberts  and  the  defend- 
ant in  error,  was  put  in  circulation  after  the  dissolution  of  the 
partnership,  that  it  was  not  binding  on  Boberts,  and  conse- 
quently, that  he  is  not  liable  to  reimburse  the  defendant  in 
error.  We  do  not  consider  this  as  the  question  presented  by 
the  facts  stated  in  the  bill  of  exceptions.  Adams  became  the 
security  at  the  request  of  the  partners,  and  if  he  was  placed  in 
a  situation  in  which  the  amount  of  the  note  could  be  legally  re- 
covered from  him,  there  can  be  no  doubt  but  that  each  of  the 
partners  is  liable  to  refund  him  the  money  he  has  paid.  It 
would  not  have  availed  him  as  a  defense  to  the  note,  when  sued 
by  White  &  Seymour,  or  their  indorsee,  to  have  proved  every 
fact  which  is  stated,  unless  he  could  have  brought  home  to  the 
plaintiff  in  that  action,  a  knowledge  of  the  circumstances  under 
which  his  signature  to  the  blank  note  was  obtained,  and  no 
such  knowledge  is  pretended.  No  rule  can  be  better  settled, 
than  the  one  which  determines  that  he  who  signs  his  name  to  a 
blank  piece  of  paper,  with  intent  to  be  filled  up  as  a  note  or  in- 
dorsement, will  be  liable,  although  the  person  intrusted  there- 
with, shall  violate  the  confidence  reposed  in  him,  by  filling  it  up 
with  another  sum,  or  using  it  for  another  purpose  than  the  one 
intended:  CoUis  v.  BmeU,  1  H.  Bl.  313;  Riissel  v.  Langstaffe, 
Doug.  496;*  SnaUh  v.  Mngay,  1  Mau.  &  Sel.  87;  Crutchly  v. 
Mann,  5  Taunt.  529;  Pasnwre  v.  North,  13  East,  517;  Cruichley 
V.  Clarance,  2  Mau.  &  Sel.  90;  Brahan  v.  Ragland,  3  Stew.  247; 
VioleU  V.  PaUon,  5  Cranch,  142;  MUcheU  v.  Culver,  7  Cow.  336; 
Pvinam  v.  Sullivan,  4  Mass.  45  [3  Am.  Dec.  206]. 

If  it  was  admitted  that  Boberts  was  not  liable  on  the  note,  to 
a  bona  fide  holder  of  it,  because  of  the  want  of  authority  in  his 
partner  to  bind  him  at  the  time  it  was  filled  up,  this  would  not 
change  the  aspect  of  the  case,  as  the  defendant  in  error  would 
clearly  be  liable  to  such  a  holder;  as  the  blank  signed  by  him 
was  a  letter  of  credit  to  any  amoimt  which  those  to  whom  be 
confided  it  might  choose  to  insert  in  it.  The  case  does  not  differ 
in  principle  from  one  in  which  the  name  of  the  defendant  in 
error  should  appear  as  the  only  signatiire  to  the  note.  In  such 
a  case,  if  borrowed  or  obtained  by  the  firm  when  in  existence, 
and  filled  up  by  one  of  the  partners  after  its  dissolution,  each 
partner,  it  is  conceived,  would  be  liable  to  reimburse  the  money 
paid,  because  the  credit  and  confidence  was  given  to  the  partner* 
ship,  and  not  to  the  individual.    We  do  not  advert  to  the  fact, 
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Qiat  the  note  was  passed  away  in  payment  of  a  debt,  for  wliich 
Boberts  was  unquestionably  bound  in  law,  it  having  been  con- 
tracted during  the  continuance  of  the  partnership.  This  debt 
has,  in  effect,  been  paid  by  Adams;  but  however  strong  this 
equitable  ground  may  appear,  we  prefer  that  our  decision  shall 
rest  on  the  sole  ground,  that  Adams  lent  his  name  to  the  part- 
ners, as  their  security,  and  that  they  by  their  acts  (the  negligence 
of  the  one,  and  the  firaud  of  the  other),  have  caused  him  to  x>ay 
the  amount  recovered  against  him.  He  is  clearly  entitled  to  re- 
imbursement from  either  partner. 
Let  the  judgment  be  afi&rmed. 

Signing  and  Delivebino  a  Blank  to  be  filled  inas  a  note,  gives  unlimited 
aathority  to  insert  any  sam,  and  it  is  not  a  good  plea  to  an  action  bronght  on 
a  note  so  filled  in,  that  it  was  filled  for  a  larger  amount  than  waa  authorized: 
Ball  V.  Bank  of  CommonweaUh,  30  Am.  Dec  685.  But  where  a  blank  signed 
by  one  person  was  filled  in  so  as  to  make  it  appear  a  }oint  and  seyeral  note, 
and  another  signature  to  the  note  was  obtained,  the  original  maker  was  held 
diacfaaiged:  Bank  qf  LimesUme  v.  Penick,  15  Id.  136. 


Sims  u  Adm'b  of  Sims. 

[8  POBTXB,  449.] 

"Delzvebt  of  Possession"  and  "Change  of  Possession*'  are  paraphrasesy. 
delivery  of  possession  necessarily  operating  a  change  of  possession. 

Where  the  Subjeot  of  a  Gift  Remains  with  the  Donob,  the  jury 
should  be  allowed  to  determine  whether  any  argument  against  the  fact 
of  delivery  that  might  be  adduced  from  that  circumstance,  is  not  ex» 
plained  by  the  further  fact  that  the  home  of  the  donor  and  donee  ii  the 
same. 

Djstinue.  Defendant's  intestate,  prior  to  bis  death,  at  a  pub- 
lic sale  of  slaves  which  he  was  holding,  called  the  slave  Rachel 
and  the  plaintiff  to  himself,  and  called  upon  the  persons  present 
to  witness  that  he  gave  the  slave  to  plaintiff.  After  the  gift, 
plaintiff  remained  in  the  family  of  the  intestate,  she  being  his 
daughter,  and  the  slave  also  remained  in  the  intestate's  posses- 
sion. The  defendant,  upon  the  latter's  death,  took  the  slave  into 
her  possession,  whereupon  this  action  was  brought.  The  charge 
of  the  court  appears  from  the  opinion.  Verdict  and  judgment 
went  for  defendant. 

J.  B.  Clarke,  for  the  plaintiff  in  error. 

Edwards,  contra. 

Osmond,  J.  It  is  desirable,  that  in  all  cases  presented  to  this 
court  for  revision,  the  points  intended  to  be  raised,  should  be 
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distinctly  preeented  on  the  record,  8o.as  to  leave  no  room  fot 
doubt  or  misoonstmction.  In  this  case,  although  the  point  is 
not  presented  so  clearly  as  is  desirable,  yet  we  think  from  the 
context,  we  can  arrive  at  it  with  reasonable  certainty.  The 
charge  of  the  court  must  be  considered  in  connection  with  the 
evidence,  and  thus  considered,  there  can  be  no  doubt  that  the 
juzy  were  misled  by  it. 

It  is  certain  that  deliveiy  of  possession  is  an  essential  in- 
gredient in  a  gift  of  personal  property.  But  when  the  court 
charged  "  that  a  deliveiy  and  change  of  possession  was  abso- 
lutely necessary  to  the  validity  of  a  gift,  and  that  if  there  had 
been  no  such  change  of  possession,  the  gift  was  absolutely  void;" 
the  jury  were  authorized  to  infer,  and  no  doubt  did  infer,  that 
the  gift  was  invalid,  even  if  the  delivery  was  proved,  because  the 
negro  afterwards  remained  with  her  former  master.  The  gift 
was  complete  at  the  instant  of  delivery,  and  if  any  argument 
had  been  urged  against  the  fact  of  delivery,  because  the  slave 
remained  with  the  donor,  her  former  master,  the  court  should 
have  left  it  to  the  juzy  to  determine  whether  that  circumstance 
was  not  explained,  by  its  being  also  the  home  of  the  donee. 
This,  we  think,  the  jury  were  precluded  from  doing,  by  the  em- 
phasis which  the  court  seem  to  have  given  to  the  fact  of  possee- 
,<fiion  in  addition  to  deliveiy,  as  being  necessaiy  to  constitute  a 
valid  gift.  The  cases  of  Ooodvnn  v.  Morgan,  1  Stew.  278,  and 
JHsbie  and  Wife  v.  McCarty;  1  Stew.  Sl  P.  56,  do  not  militate, 
:in  the  slightest  degree,  against  the  principles  here  laid  down. 
"The  term  ''  change  of  possession,"  is  a  mere  paraphrase  of  the 
word  delivery;  for  eveiy  delivery,  with  intent  to  give,  operates 
a  change  of  possession,  and  transfers  dominion  over  the  subject 
of  the  gift  to  the  donee.  What  facts  or  circumstances  would  in 
law  amount  to  a  delivery  of  personal  property,  so  as  to  consum- 
mate a  gift,  is  a  question  we  are  not  called  on  to  determine. 

The  judgment  must  be  reversed,  and  the  cause  remanded  fos 
a  new  trial,  not  inconsistent  with  this  opinion. 


State  v.  Hawkins. 

£8  POBTEB,  461.] 

Taking  Anothxb*s  Profertt,  to  CoysnTUTE  Laroent,  must  be  aooonipi^ 
nied  with  an  intention  of  converting  it  to  the  taker's  use. 

IVDiGTMXNT  FOR  Labcent  OF  A  Slave  will  not  be  supported  by  proof  thM 
defendant  took  the  slave  from  the  possession  of  his  master,  with  the  in* 
tention  of  enabling  them  to  obtain  his  freedom  by  sending  him  to  a 
free  state. 
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LcDioncBHT  for  the  larceny  of  a  slave.  The  eyidenoe  showed 
that  dafendant  took  the  slave  from  her  master's  possession  and 
then  made  sevBral  nnsaooessful  attempts  to  send  her  by  sailing 
vessel  to  a  free  state^  in  order  that  she  might  thereby  be  enabled 
to  obtain  her  freedom.  The  jniy  was  instnioted  that  if  it  fonnd 
the  facts  to  be  as  stated  above,  it  might  find  defendant  guilly. 
The  defendant  was  convicted. 

Clark,  attomey-^enerdl,  for  the  state. 

Obxohd,  J.    The  judgment  in  this  case  is  founded  on  a  statate 
of  this  state,  to  be  fonnd  in  Aiken's  Digest,  p.  103,  sec.  19:  ''If 
any  person  or  persons,  shall  steal  any  negro  or  mulatto  slave  what- 
soever, oat  of  or  from  the  possession  of  the  owner  or  overseer  of 
such  slave,  the  person  or  persons  so  offending,  are  hereby  de- 
clared to  be  felons  and  shall  suffer  death."    The  single  ques- 
tion presented  by  the  record,  is,  whether  the  facts  given  in  evi- 
dence on  the  trial  in  the  court  below,  and  from  which,  under 
the  instruction  of  the  court,  the  jury  found  the  prisoner  guilty, 
were  sufficient  to  warrant  his  conviction  on  this  indictment  for 
stealing  the  slave  therein  mentioned.     The  evidence  establishes 
the  fact  beyond  all  doubt,  that  the  prisoner  did  not  intend  to 
convert  the  negro  to  his  own  use,  but  that  the  taking  was  to  en- 
able her  to  make  her  escape  to  a  free  state;  upon  which  the  court 
charged  the  jury,  that  if  the  motive  of  the  prisoner,  in  taking 
the  slave,  was  to  enable  her  to  escape  to  a  free  state,  that  she 
might  enjoy  freedom,  such  motive  was  sufficient  to  constitute 
larceny. 

We  will  proceed  to  examine  whether  a  larceny  can  be  com- 
mitted without  the  animus  furandi;  the  intention  to  convert  the 
subject  of  the  larceny  to  tiie  use  of  the  taker.  Blackstone  de- 
fines larceny  to  be  the  "felonious  taking  and  carrying  away  the 
goods  of  another:"  Fourth  book,  280.  This  taking  and  carry- 
ing away,  he  says,  must  also  be  felonious,  that  is,  done  animus 
furandi;  or,  as  the  civil  law  expresses  it,  liLcri  causa.  It  is  also 
thus  defined  by  Lord  Coke,  in  his  Institutes,  and  by  Hawkins, 
in  his  Pleas  of  the  Crown:  1  Hawk.  93. 

This  definition  has  been  objected  to,  as  not  being  suffidentiy 
certain — ^the  word  felonious  itself,  requiring  a  definition;  and 
Archbold  submits  the  following:  "  Larceny,  as  far  as  respects 
the  intent  with  which  it  is  committed  (and  the  intent  here  is  a 
material  part  of  the  offense),  may  perhaps  be  correctiy  defined 
thus:  Where  a  man  knowingly  takes  and  carries  away  the  goods 
of  another,  without  any  claim  or  pretense  of  right,  with  intent 
wholly  to  deprive  the  owner  of  ^hem,  and  to  appropriate  or  con- 
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76Tt  them  to  his  own  use.''  And  Chief  Justice  Eyre,  in  Fewr^ 
case,  defined  the  offense  thus:  '*  The  wrongful  taking  of  goods, 
with  intent  to  spoil  the  owner  of  them,  lucri  causa."  It  is  ap- 
parent from  the  definition,  and  is  so  expressly  laid  down  in  the 
books,  that  the  criminal  intention  constitutes  the  offense,  and  is 
the  only  criterion  by  which  to  distinguish  a  larceny  from  a  tres- 
pass. According  to  this  definition,  to  constitute  the  offense,  it  is 
not  sufficient  that  the  goods  be  taken  for  the  purpose  of  destruc- 
tion, as,  if  one  should  take  the  horse  of  another,  for  the  purpose 
of  destroying  him,  to  injure  his  neighbor,  and  should  destroy 
him,  such  an  offense  would  be  punishable  as  malicious  mis- 
chief, but  it  would  want  one  of  the  essential  ingredients  of  lar- 
ceny, the  lucri  causa — the  intention  to  profit  by  the  act — ^by  the 
conversion  of  the  property.  This  is  the  ancient  doctrine  of  the 
common  law,  but  it  has  been  recently  called  in  question  by  sev- 
eral decisions  made  by  the  English  judges,  which  will  be  now- 
noticed,  as  it  was  probably  under  their  influence  that  the  decis- 
ion of  the  court  below  was  made. 

In  the  case  of  the  King  v.  Cabbage,  Buss.  &  By.  292,  a  pris- 
oner, to  screen  his  accomplice,  who  veas  indicted  for  horse- 
stealing, broke  into  the  prosecutor's  stable,  and  took  away  the 
horse,  which  he  backed  into  a  coal-pit,  and  killed;  and  it  was 
objected  at  the  trial,  that  this  was  not  larceny,  because  the  tak- 
ing was  not  with  an  intention  to  convert  the  horse  to  the  use  of 
the  taker,  animus  fwrandi  et  lucri  causa;  seven  of  the  judges 
held  that  it  was  larceny,  and  six  of  that  majority  were  of 
opinion,  that  to  constitute  larceny,  it  was  not  essential  that  the 
taking  should  be  lucri  causa,  if  it  be  fraudulent,  and  with  intent 
wholly  to  deprive  the  owner  of  his  property.  But  some  of  this 
majority  thought  that  the  object  of  the  prisoner  might  be  deemed 
a  benefit,  and  the  taking  lucri  causa.  Also,  in  the  case  of  the 
King  v.  Morfit  et  aX.,^  where  the  prisoner's  servants  in  hus- 
bandry, opened  the  granary  of  their  master,  by  means  of  a 
false  key,  and  took  thereout  two  bushels  of  beans  to  give  to  their 
master's  horses,  in  addition  to  the  quantity  usually  allowed;  this 
was  held  larceny,  by  a  majority  of  the  judges;  but  it  was  alleged 
by  some  of  the  judges,  that  the  additional  quantity  of  beans 
would  diminish  the  work  of  the  men  who  had  to  look  after  the 
horses,  and  therefore,  the  lucri  cau^sa,  to  give  themselves  ease, 
was  an  ingredient  of  the  offense. 

It  appears  to  us  that  these  cases  can  not  be  considered  author^ 
ity  in  this  country.     The  shadowy,  and  almost  imaginary  dis- 

1.  BuBfl.  k  Rj.  807. 
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tmctioiifl  upon  which  they  lest,  are  at  war  with  that  precision 
and  certainty  which  is  the  boast  of  the  criminal  law  of  England. 
It  is  also  to  be  remarked  that  they  are  decisions  made  by  a  bare 
majority  of  the  judges;  and  of  that  majority  a  considerable  por- 
tion, for  reasons,  it  is  true,  which  do  not  seem  entitled  to  much 
weight,  held  that  the  lucri  causa  was  present  in  those  cases. 

In  the  case  at  bar,  it  is  yery  clear,  that  the  intention  was  appar- 
ent to  do  the  owner  of  the  slave  an  injury,  by  depriving  him  of 
his  property;  but  we  can  not  see  how  the  prisoner  was  himself 
to  be  benefited  by  aiding  the  slave  to  obtain  her  freedom.  There 
being,  therefore,  no  intention  to  convert  the  slave  to  his  own 
use,  he  can  not,  from  the  view  we  take  of  the  case,  be  found 
guilty  of  larceny.  We  are  greatly  strengthened  in  the  view  we 
have  taken  of  this  case,  from  the  legislation  of  the  slaveholding 
states  on  this  subject.  In  the  states  of  Kentucky,  South  Caro- 
lina, North  Carolina,  and,  as  we  are  informed,  in  other  slave- 
holding  states,  the  crime  of  taking  a  slave,  without  the  consent 
of  the  owner,  with  intention  to  convey  him  beyond  the  limits  of 
the  state,  is  specially  provided  for,  in  addition  to  penal  enact- 
ments for  stealing  a  slave.  We  are,  therefore,  of  opinion,  that 
the  indictment,  in  this  case,  for  stealing  a  slave,  can  not  be  sup- 
ported on  the  evidence  contained  in  the  bill  of  exceptions. 

The  judgment  of  the  court  below,  is  therefore  reversed;  but 
the  prisoner  is  to  remain  in  custody  until  the  next  term  of  the 
circuit  court,  to  be  held  for  the  county  of  Mobile,  unless  deliv- 
ered therefrom  by  due  course  of  law,  to  enable  the  solicitor  for 
that  judicial  circuit,  to  prefer  an  indictment  against  him  for  har- 
boring or  concealing  the  slave  Jane,  in  this  indictment  men- 
tioned, or  for  a  conspiracy  to  deprive  the  owner  of  the  said  slave 
of  his  property. 

Takiko  of  Pbofbbtt  wnx  kot  Gokshtutb  Labobnt  nnleea  it  is  aooom* 
panied  with  a  feloniooB  intent:  Smith  v.  ShuUz,  32  Am.  Deo.  33,  and  note. 


Eyanb  v.  Sahpebs. 

[8  POSTXB,  497.] 

A  Contract  should  bb  Constkis  ed  host  Strongly  against  the  party  who 

stipnlAtee  the  payment  of  a  debt  or  undertakes  an  obligation. 
A  Clause  Susceftiblb  of  different  constructions  should  be  given  that  which 

would  cause  it  to  have  some  operation,  rather  than  that  which  would 

entirely  deprive  it  of  effect. 
fisiFULATioN  TO  Pat  Intbrest  *'  FROM  1835,"  inserted  in  a  promissory  note, 

amounts  to  an  untertaking  to  pay  interest  from  the  first  day  of  that  year. 
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A88U1CP8XT  upon  a  promissoxy  note.  The  only  question  pze- 
sented  for  reTision  was  as  to  the  time  from  which  the  note  be- 
gan to  bear  interest.  The  undertaking  in  the  note  was  to  pay  on 
the  first  of  January,  1836,  ''  with  interest  from  1836."  The 
Jury  was  instructed  that  interest  was  recoverable  from  the  fizsk 
of  January,  1835. 

Stewariy  for  the  plaintiff  in  error. 

CoLLiEBj  C.  J.  It  is  an  acknowledged  rule  in  the  constmo- 
tion  of  written  contracts,  that  the  intention  of  the  parties,  as 
ascertained  from  its  terms,  and  the  subject-matter,  determines 
its  meaning:  See  Poth., pt.  1,  c.  1, sec.  1,  art.  7;  Davis  etoLi. 
Barney,  Har.  &  G.  382;'  Harper  v.  Hampton,  1  Har.  &  J.  672;  Id. 
658,  661;  FaUcnoY.  Martin;*  Harp.  So.  Ca.  410. 

So  in  questions  of  doubt,  it  is  equally  well  settled,  that  the 
contract  is  to  be  construed  most  strongly  against  the  party  who 
stipulates  the  payment  of  a  debt,  or  the  peiiormance  of  a  duly. 
Poth.  ut  supra;  Judkins  et  d.  v.  Earl  etal.,7  Greenl.  9;  WWier$ 
V.  Ifiompson,  4  Mon.  329;  KimbaU  y.  Cunningham^  4  Mass. 
502  [3  Am.  Dec.  230];  Conner  v.  Henderson,  16  Id.  819  [8 
Am.  Dec.  103].  Again:  where  the  terms  of  a  contract  are  sus- 
ceptible of  two  significations,  we  ought  to  understand  them  in  a 
sense  which  is  most  agreeable  to  the  nature  of  the  contract;  and 
where  a  clause  is  susceptible  of  different  constructions,  it 
should  be  taken  in  that  sense  which  will  give  to  it  some  opera- 
tion, rather  than  that  which  will  have  none:  Poth.  ui  wpra; 
Faulcon,  Adm'r,  y.  Harris,  2  Hen.  &  M.  550. 

The  contract  in  the  case  at  bar,  it  is  admitted,  is  in  an  un- 
usual form,  and  so  expressed  as  to  require  an  application  of  the 
roles  of  construction.  Without  attempting  anything  like  an 
abstract  critical  examination  of  ihe  word  *'  from,"  which  we  are 
not  quite  sure  would  lead  to  the  conclusion,  that,  when  used  in 
connection  with  time,  always  means  after  the  period  has  tran- 
spired, we  are  satisfied  that  it  can  not  be  thus  interpreted,  in  the 
present  case.  What  effect  would  the  terms,  ''  from  1835,"  haTe, 
were  we  to  take  them  as  expressing  after  the  determination  at 
that  year?  The  legal  effect  of  the  plaintifi^s  undertaking,  in- 
dependent of  such  a  clause,  would  have  subjected  him  to  the 
payment  of  interest.  The  parties  can  not  be  supposed  to  have 
used  words,  without  any  definite  meaning  in  view;  and  there  is 
no  pretense  for  saying  ihat  they  contemplated  an  intermediate 
period,  between  the  first  of  January,  1835,  and  of  January,  1836. 

1.  a  GUI  ft  J.  889.  X  Fammr.  Martin. 
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So,  that  the  onlj  inteipretation  which,  in  our  judgment,  is  au- 
thorized by  the  rules  we  hare  laid  down,  and  wiH  effeotnaie  the 
intention  of  the  parties,  is,  to  giro  interest  from  the  first  of 
Januaiy,  1835. 

There  is,  then,  no  error  in  the  judgment  of  the  oirouit  oourt, 
and  the  same  is  affirmed. 


HosET^  Adm'b^  V.  Bbabher. 

[8  POSCBB,  659.] 

I^miis  OF  AoMnraaTRATiON  abb  not  thb  Soli  CoMFsmrr  EnDmcB  of 
admfaiatiation  granted.  It  will  bo  sufiioieiit  to  ahow  the  order  of  the 
court  granting  the  administration,  and  snbeeqnent  orders  treating  the 
person  appointed  as  administrator. 

AssuMPSET  against  an  administrator.  Ne  wnqwes  adminiBtraior 
was  pleaded.  The  plaintiff  did  not  offer  the  letters  of  admin- 
istration in  eyidenoe;  but  relied  to  disprove  the  plea  upon  the 
transcript  of  a  record  of  the  orphans'  court,  which  he  contended 
bad  appointed  defendant.  The  contents  of  this  transcript  ap- 
pears in  the  opinion. 

ChStUm^  for  the  plaintiff  in  error  (defendant  below). 
Fheian,  contra. 

CoLLXKB,  0.  J.  The  admissibility  of  the  evidence,  and  the 
charge  of  the  court,  present  the  only  question  for  our  de- 
cision. Our  statutes  certainly  contemplate  the  issuance  of  let- 
ters of  administration,  to  the  person  appointed  administrator, 
yet,  as  the  letters  are  but  evidence  of  his  authority,  he  might  act 
without  them,  if  the  records  of  the  court  show  his  appointment, 
etc.  Whether  a  person  appointed  administrator,  may  be  allowed 
to  exercise  his  office,  until  he  has  been  qualified  by  taking  the 
neoessaiy  oaths,  and  entering  into  bond  with  sureties,  is  a  ques- 
tion which  does  not  necessarily  arise  in  the  present  case.  The 
transcript  contains  an  order  made  the  first  of  September,  1834, 
requiring  the  plaintiff  to  appear  in  court,  and  enter  into  bond 
and  take  the  necessary  oaths.  And  as  he  is  recognized  in  the 
order  of  publication,  of  April,  1836,  as  administrator,  we  should 
intend  that  he  complied  with  the  previous  requisitions  of  the 
court;  the  more  especially,  as  the  law  does  not  require  either  the 
bond  or  oaths  to  be  recorded. 

It  has  been  held  in  England,  that  an  examined  copy  of  the 
act  book,  stating  that  letters  of  administration  were  granted  ta 
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the  defendant,  are  proof  that  he  is  administrator,  although  no 
notice  was  given  to  produce  the  letters  of  administration:  See  1 
Stark.  Ev.  248;  1  Saund.  PI.  and  Ev.  504;  Elden  v.  KeddeU,  8 
East,  187;  Davis  v.  WUliams,  13  Id.  231;  Gorton  v.  Dys&n,  1 
Brod.  &  B.  219.  By  the  admission  of  the  evidence  in  the  case 
at  bar,  no  injury  could  possibly  result  to  the  plaintiff;  if  he  had 
declined  accepting  or  acting  under  the  grant  of  administration^ 
there  could  be  no  difficulty  in  showing  it.  In  the  absence  of  any 
such  countervailing  proof,  the  court  should  not  have  instructed 
the  jury  that  the  evidence  was  insufficient;  and  consequently 
The  judgment  must  be  affirmed. 

A  Record  or  ths  Grants  or  LBiTXRa  or  ADHDnsraAnoxr  is  th«  propar 
evidence  of  the  grant;  it  can  not  be  superseded  by  a  certificaie  of  the  regirter 
of  probate  as  to  the  grant:  Mornt  v.  BeUoioa,  28  Am.  Dec.  372. 


West  v.  Cunninoham. 

[9  POBTEB,  104.] 

Ir  A  Vendeb  Retusb  to  Fulfill  his  Contract,  the  vendor  may  resell  the 
goods  without  any  notice  to  him,  and  look  to  him  for  the  loss  that  he 
may  have  sustained  by  reason  of  the  refusal. 

A  Resale  Made  after  a  Vendee's  Refusal  to  Complete  his  Pubchajbb  is 
not  conclusive  in  fixing  the  extent  of  his  liability;  he  may  show  that  the 
sale  was  unfair,  or  was  under  circumstances  calculated  to  prevent  a  fail 
price. 

Warranty  of  Soundness  will  not  be  Infbrrbd  upon  the  sale  of  personal 
property. 

A  Court  should  not  Entertain  a  Motion  for  a  New  Trial,  based  upon 
grounds  which  are  included  in  a  bill  of  exceptions,  without  first  requiring 
the  party  to  waive  the  bill;  but  if  the  court  does  entertain  such  motion 
without  requiring  the  waiver,  an  appellate  court  will  not  refuse  to  con* 
sider  the  bill. 

Assumpsit.  The  action  was  brought  upon  a  contract  entered 
into  between  the  parties,  whereby  defendant  in  error  undertook 
to  purchase  a  large  quantity  of  oranges  from  plaintiff  at  the 
price  of  fifteen  dollars  a  thousand.  The  contract  provided  for 
an  immediate  delivery.  Defendant  was  informed,  soon  after  the 
sale,  that  he  must  immediately  take  away  the  oranges,  or  that 
they  would  be  sold  at  his  expense.  Defendant  still  neglecting 
after  the  notice  to  take  away  the  oranges,  they  were  resold. 
There  was  contradictory  evidence  as  to  the  soimdness  of  the 
fruit.  The  jury  was  instructed  that  though  a  resale  was  legal, 
if  the  purchaser  had  refused  to  take  the  goods,  yet  that  it  must 
have  been  after  notice  to  him;  it  was  further  instructed  that  a 
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floond  prioe  implied  a  sound  article,  if  no  ezpreas  coTenant  to 
the  oontnzy  existed.    Verdict  and  judgment  were  for  defendant. 

Campbdlf  for  the  plaintiff  in  error. 

Steuforl^  contra. 

CaujKEy  0.  J.  That  the  seller  of  property  maj  resort  to  his 
action  against  the  purchaser  for  the  recovery  of  such  damages 
as  he  shall  sustain  by  the  failure  of  the  latter  to  complete  his 
purchase,  is  a  proposition  too  plain  to  require  illustration.  In 
such  a  case  the  recovery  must  be  graduated  by  the  injury  which 
the  seller  sustains;  unless,  perhaps,  where  that  injury  is  in- 
creased by  his  own  imprudent  course  of  conduct,  in  regard  to 
the  thing  sold.  If  a  purchaser  refuses  to  comply  with  his  con- 
tmct  he  absolves  the  seller  from  the  obligation  to  continue  in  a 
situation  which  will  enable  him  to  deliver  the  article  sold:  when- 
ever he  shall,  thereafter,  change  his  mind,  he  may  sell  it  if  he 
think  proper.  In  fact,  a  sale,  if  properly  conducted,  never  can 
prejudice  the  purchaser,  and  would  often  be  beneficial  to  the 
seller.  Suppose  the  thing  sold  subject  to  waste  or  to  perish, 
immediately — ^if  the  seller  were  obliged  to  keep  it,  the  purchaser 
would  be  liable  to  the  full  amount  of  the  purchase  money;  but, 
if  allowed  to  resell  them,  the  purchaser  would  be  entitled  to  a 
credit,  for  so  much  as  it  yielded,  upon  the  resale,  and  would 
only  be  charged  for  the  deficit.  Thus  we  discover  how  unrea- 
sonable would  be  a  rule,  requiring  the  seller  to  suffer  the  article 
to  perish  on  his  hands,  and  run  the  risk  of  the  solvency  of  the 
buyer.  It  is  unnecessary,  however,  to  consider  at  greater  length 
this  particular  question,  for  it  was  largely  examined  in  the  School 
Commissioners  v.  Aikin,  5  Port.  169;  and  in  that  case,  the  court 
say: ''  After  a  purchaser  has  absolutely  refused  to  comply  with 
a  contract  of  sale,  the  seller  is  at  liberty  to  consider  the  con- 
tract at  an  end,  and  immediately  sue  for  the  damages  he  has 
sostained." 

In  that  case,  the  declaration  disclosed  the  fact  of  a  resale,  and 
sbited  the  difference  between  the  first  and  second  sale,  and  this 
was  the  sum  sought  to  be  recovered.  The  court  say,  further:  ''A 
resale  was  not  necessary  to  fix  the  liability  of  the  defendant  for 
a  breach  of  contract,  and  the  action,  in  another  form,  could  have 
been  maintained,  without  showing  a  resale:  it  might  be  one 
mode  of  ascertaining  the  amoimt  of  damages,  perhaps  the  best, 
but  certainly  not  the  only  way  of  ascertaining  the  same."  To 
the  same  effect  is  Adams  v.  McMillan,  7  Port.  73.  If  a  resale 
WBS  not  essential  to  the  plaintiff's  right,  and  was  not  conclusive. 
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AS  to  the  damages,  to  which  he  was  entitled,  it  is  difficult  to  con- 
ceive of  any  reason,  for  requiring  the  purchaser  to  be  informed 
of  the  time  and  place  of  resale.  The  amount  yielded,  at  the 
resale,  we  have  seen,  is  not  conclusiye,  to  show  the  extent  of  his 
liabiliiy,  and  he  may,  whether  he  have  notice  or  not,  show  ita 
unfairness;  or  that  it  was  made  imder  circumstances  unusual, 
and  calculated  to  prevent  a  sale  at  a  fair  price.  The  con« 
tract,  then,  between  the  seller  and  purchaser,  being  at  an  end, 
in  consequence  of  the  default  of  the  latter,  he  had  no  right  to  in- , 
sist  upon  the  necessity  of  notice:  and  the  court  erred  in  the 
instruction  to  the  jury,  on  this  point. 

The  second  instruction  of  the  judge  of  the  coimty  court,  is 
entirely  opposite  to  the  course  of  judicial  decision  at  common 
law — and  though  it  may  be  defensible  in  ethics,  or  sustained  bj 
a  well-settled  rule  of  the  civil  law,  we  do  not  feel  called  on  to 
examine  it  further;  but  will  content  ourselves  with  saying,  thai 
it  is  adverse  to  the  previous  decisions  of  this  court:  See  Bick^  t. 
DtUahurUy,  8  Port.  134. 

It  was  objected  at  the  argument,  by  the  defendant's  oounae!, 
that  under  Ihe  pleadings,  the  plaintiff  could  not  have  been  in- 
jured by  the  charge  to  the  jury,  however  erroneous  it  may  be  in 
itself.  We  think  otherwise :  Ihe  first  coimt  in  the  declaration  ia 
well  adapted  to  the  facts  disclosed  in  the  bill  of  exceptions,  and 
the  instructions  to  the  jury  calculated  to  prevent  a  recovery. 
The  defendant's  counsel,  upon  the  supposition  that  the  opinion 
of  the  court  might  be  against  him,  upon  the  questions  of  law 
raised  by  the  plaintiff,  insists  that  the  bill  of  exceptions  was 
waived  by  the  decision  of  the  county  court,  on  the  plaintiff's 
motion  for  a  new  trial. 

In  the  first  place,  it  may  be  remarked,  that  the  record  does 
not  inform  us  for  what  cause  the  motion  for  a  new  trial  was  sub- 
mitted to  the  couniy  court,  so  that,  for  anything  appearing  to 
the  contrary,  it  may  have  been  foimded  on  causes  entirely  dif- 
ferent from  those  embraced  by  the  bill  of  exceptions.  If  such 
be  the  true  state  of  fact — ^and  if  necessary,  we  would  intend  it 
— ^it  was  the  duty  of  the  county  court  to  have  entertained  the 
motion  for  a  new  trial,  without  putting  the  plaintiff  to  elect  the 
motion  at  the  expense  of  waiving  his  exception. 

But  for  the  purpose  of  settling  a  question  of  practice,  we  will 
suppose  that  the  grounds  of  exception,  and  motion  for  new  trial, 
were  identical.  It  is  said,  that  if  a  party  is  dissatisfied  with  a 
decision  of  a  subordinate  court,  upon  a  point  of  law,  he  may 
ordinarily  cause  it  to  be  reviewed  in  either  one  of  two  modes. 
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1.  He  may  move  Hie  court  for  a  new  trial;  2.  He  may  tender 
his  bill  of  exceptions,  and  thus  put  the  question  on  record,  in 
order  that  it  may  be  examined  on  appeal  or  writ  of  error.  Bui 
he  should  not,  under  ordinary  circumstances,  be  allowed  by  the 
subordinate  oourt  to  pursue  both  courses.  If  he  relies  on  his 
motion  for  a  new  trial,  then  his  objection  does  not  appear  on  the 
record,  and  of  course  an  appeal  or  writ  of  error  would  be  of  no 
avail.  But  if  he  have  his  bill  of  exceptions  sealed,  the  court 
should  not  giant  a  new  trial,  on  the  ground  stated  inthe  bill  of 
exceptions,  for  the  question  is  then  on  the  record,  and  the  error, 
if  any,  may  be  corrected  by  an  appellate  court:  FabrigM  y.  Mo8^ 
tyn,  2  W.  Bl.  929.  It  has  more  recently  been  decided,  that  the 
court  will,  in  no  case,  grant  a  motion  for  a  new  trial,  when  a  bill 
of  exceptions  has  been  tendered,  unless  it  be  subsequently  aban- 
doned: 2  Chit.  272;*  S.  P.  CogsweU  v.  Brawn,  1  Mass.  237;  but 
in  Seed  t.  MUler,  1  Bibb,  142,  it  was  determined,  that  the  court 
haye  no  right  to  require  a  party  to  withdraw  his  exception  to 
their  opinion,  before  they  will  entertain  a  motion  for  a  new  trial, 
presenting  the  same  questions  of  law.  And  in  Duriham  et  al,  v. 
,  Baxter,  4  Mass.  79,  it  was  held,  that  the  court  will  grant  a  new 
trial,  without  requiring  the  right  of  review  to  be  waived,  in  a 
case  where  the  court  was  of  opinion,  on  the  trial,  from  the  facts 
shown  by  the  plaintiff,  that  the  law  was  such  he  could  not  re- 
cover, an.d  stopped  the  examination  of  witnesses  for  the  defend- 
ant on  that  ground;  but  the  jury  foimd  a  verdict  for  the  plaintiff, 
against  ihe  direction  of  the  judge. 

A  motion  for  a  new  trial  addresses  itself  to  the  discretion  of 
the  court  trying  the  cause,  and  is  governed  by  the  circumstances 
of  the  case,  and  those  rules  which- have,  from  time  to  time,  been 
adopted,  as  applicable  to  the  subject.  Followuig  what  we  con- 
ceive to  be  the  best  established  practice,  we  are  of  opinion,  that 
the  coiurt  tiying  the  cause  ought  not  to  grant  a  new  trial  for  the 
causes  embraced  by  a  bill,  of  exceptions,  unless  the  party  sub- 
mitting a  motion  distinctly  waives  the  exception.  If,  however, 
the  primary  court  make  no. such  requisition  of  a  party  moving 
for  a  new  trial,  but  allows  his  exception,  and  considers  and 
overrules  his  motion  for  a  new  trial,  the  appellate  court  can  not 
refuse  to  consider  the  exceptions.  This  would  be  to  interfere 
with  the  discretion  of  the  primary  court,  or  rather  to  determine, 
that  it  had  been  universally  exercised,  and  was  the  subject  of 
revision — an  assumption  entirely  indefensible. 

The  judgment  of  the  coimiy  court  must  be  reversed,  and  the 
case  remanded. 

1.  MdbtrU  ▼•  Bodcrfk 
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MxASVRB  OF  Daxaobs  in  case  of  refusal  to  oomplete  a  aala  is  In  general  ihm 
differenoe  between  the  prioe  stipalated  for  and  that  which  is  obtained  on  « 
bona  Jide  resale  of  the  property:  Aahcom  t.  Smith,  21  Am.  Dee.  437,  and 
note  445. 


GULLUM  V.    GaSET. 

(9  Poano^  131 J 

PluynsT  D  THB  ONLY  COMPETENT  EviDBNCE  of  the  non-Bcceptanoe  of  a  for- 
eign bill  of  exchange. 

Aybrmsnt  that  an  Indobseb  had  "  Dub  Noticb'*  of  the  non-aooeptanoe  of 
a  foreign  bill  of  exchange  is  a  sufficient  averment  of  protest  for  iion-oi^ 
oeptance. 

AvBBMBNT  THAT  "sAZD  BiLL  WAS  PRESENTED  and  showu  at  the  pUoe  of  busi- 
ness of  said  S.  &  C,"  etc.,  without  stating  that  the  presentment  was  in 
the  city  of  New  Tork,  will  be  a  sufficient  averment  that  it  was  presented 
there,  where  the  bill  is  drawn  on  S.  &  C.  of  New  York. 

L  411AGBS  THAT  MAT  BB  BEOOVBRED  FROM  AN  InDOBSER,  Upon  protsst  of  SI 

foreign  bill  for  non-acceptance,  are  regulated  by  the  law  of  the  place  of 
indorsement. 

Assumpsit.    The  opinion  states  the  case. 

Obmond,  J.  The  objections  made  to  the  judgment  of  the 
court  below,  by  the  counsel  for  the  plaintiff  in  error,  may  be 
thus  stated:  1.  That  no  protest  for  non-acceptance  is  avened 
in  the  declaration;  2.  The  declaration  does  not  show  a  suffi- 
cient presentment  for  payment;  3.  The  judgment  is  for  too 
much;  4.  There  was  no  assessment  of  damages  by  a  juiy. 

It  has  long  been  the  settled  law  of  England,  that  a  protest  is 
necessaiy  upon  the  non-acceptance  of  a  foreign  bill  of  exchange, 
and  that  it  is  the  only  evidence  which  can  be  received  of  the 
fact.  The  great  commercial  states  of  New  York  and  Massa- 
chusetts, and  many  other  states  of  the  Union,  hold  the  same 
^aw.  A  contrary  doctrine  has  been  maintained  by  the  supreme 
court  of  the  United  States,  in  the  case  of  Brown  v.  Berry ^  3 
Dall.  365,  and  Clarke  v.  Eussel,  Id.  415,  and  in  Read  v.  Adams^ 
8  Serg.  &  B.  356.  ^  The  weight  of  authority  is  decisively  in  favor  of 
the  necessity  of  protest,  where  a  foreign  bill  is  presented  for  ac- 
ceptance, and  acceptance  refused,  and  we  feel  no  hesitation  in 
laying  it  down  as  the  correct  rule.  But  ihe  question  in  this  case 
is,  whether  the  averment  in  the  declaration  is  sufficient.  The 
averment  is  ''  that  the  said  bill  of  exchange  was  shown  and  pre- 
sented to  the  said  Smith  &  Conklin,  at  New  York,  and  their  ac- 
ceptance thereof  demanded,  but  the  said  Smith  k  Oonklin  did  then 

1.  6  Serg.  k  B.  396. 
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and  fhers  rafaae  to  aooept  the  bbjob,  of  which  the  defendants 
had  due  notice."  This  averment  was  snffioienty  as  the  refosal 
to  accept  oonld  be  prored  alone  hy  the  production  of  the  pro* 
test:  See  SdUmona  r.  Stavely,  8  Dong.  298. 

We  are  also  of  opinion,  that  the  allegation  of  presentation 
for  payment  is  sufficient;  it  is  in  these  words:  ''Afterwards, 
when  said  faQl  became  due  and  payable,  according  to  its  tenor 
and  effect,  to  wit,  on,  etc. ,  the  said  bill  was  presented  and  shown 
at  the  place  of  business  of  the  said  Smith  &  Oonklin,  and  pay- 
ment of  the  same  was  then  and  there  demanded,  according  to 
the  tenor  and  effect  of  the  said  bill  of  exchange,  bnt  neither 
said  Smith  &  Conklin,  nor  the  said  defendant,  nor  any  one  iz 
his  or  their  behalf,  did  or  would  pay  the  same,"  etc.  The  ob- 
jection is,  that  it  is  not  stated  that  the  presentment  for  payment 
was  in  the  dtj  of  New  York;  but  the  bill  is  drawn  on  Smith  & 
Conklin,  of  New  York,  and  the  protest  states  that  the  demand 
was  at  their  place  of  busmess,  and  it  would  be  a  Tiolent  pre- 
somption  to  indulge  in,  that  the  demand  was  not  made  where 
they  reside,  or  that  they  have  more  places  of  business  than  one. 
It  is  further  insisted,  ihat  the  assessment  of  ten  per  cent,  dam- 
ages is  erroneous.  This  argument  proceeds  on  the  supposition 
tibat,  as  the  bill  was  payable  in  New  York,  the  law  of  that  state 
must  govern,  as  to  the  rate  of  damages,  of  which,  as  this  was  a 
judgment  by  default,  there  could  be  no  evidence.  The  indorse- 
ment of  the  plaintiff  in  error  was  in  this  state,  and  the  law  of 
this  state  must  govern  as  to  the  rate  of  damages. 

The  objection,  that  the  clerk  could  not  assess  the  damages,  is 
equally  grotmdless.  The  act  of  1812,  which  authorizes  the 
derk  to  compute  the  interest  without  the  intervention  of  a  jury, 
on  judgments  by  default  nihil  dicit,  or  non  sum  informatus^  has 
been  by  this  court  repeatedly  held  to  extend  to  an  action  against 
the  indorser  of  a  note  or  bill:  See  Malone  it  Co,  v.  EaOuiway, 
8  Stew.  29,  and  Chapman  v.  Arrington,  Id.  480. 

There  is  no  error  in  the  judgment  of  the  court  below,  and  it 
is  affirmed. 


Pbotbt  is  Bbsbmtial  in  the  eaie  of  either  non-eooeptaaoe  or  Bon-payment 
ef  a  foreign  bill  of  ezohange  to  eharge  the  drawer  or  indorMrt  Fkmihig  v. 
MeChare^  2  Am.  Dec.  671. 
Ax.  Deo.  Vol.  ZZXUI^ao 
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•  

Peiboe  v.  Bill. 

[9P0BTXX,1SI.] 

DETBNDAirr  JnaTzmNG  ukdkb  a  Writ  should  set  it  out  sabstaotially  in  his 
plea,  showing  at  whose  instance  the  writ  issoies,  the  time  when,  etc.  A 
plea  that  "defendant,  as  constable,  by  virtao  of  sondryexecatioDS,  levied 
on,'*  etc.,  is  insufficient. 

Thx  Levy  or  ak  Exboution  on  Sctkdat  is  void,  and  the  sabseqnent  sale  of 
the  property  by  virtue  thereof  is  therefore  also  void. 

DsTiKUB  MAY  BE  Bbouqht  wherever  chattels  are  wrongfully  detained,  without 
regard  to  the  manner  in  which  possession  was  originally  acquired. 

DsmnjE.  Non  detinet  pleaded,  and  a  special  plea  in  justifica* 
tion,  alleging  that  defendant,  as  constable,  levied  upon  the  prop- 
erty in  suit  by  virtue  of  sundry  executions,  etc. ,  and  subsequently 
sold  the  same  under  that  levy.  Plaintiff  replied,  showing  that 
the  levy  set  forth  in  this  latter  plea  occurred  on  a  Sunday.  De- 
fendant demurred  to  this  replication,  whereupon  his  demurrer 
having  been  sustained,  plaintiff  brought  the  action  in  this  couit 
by  writ  of  error. 

TT.  K,  Baylor^  for  the  plaintiff  in  error. 

Peck,  contra. 

CoLLiBB,  C.  J.  The  plaintiff  insists:  1.  That  the  second  plea 
of  the  defendant  is  bad;  2.  That  if  the  plea  is  good,  his  replica- 
tion is  a  sufiScient  answer  to  it. 

1.  Upon  principle,  it  would  seem  dear,  that  when  a  defendant 
justifies  under  a  writ,  or  any  other  authority  whatever,  he  should 
set  it  out  substantially  in  his  plea.  And  it  is  not  sufficient 
to  allege  generally,  that  he  committed  the  act  complained  of,  by 
virtue  of  a  certain  writ,  or  other  warrant,  but  he  must  show  par- 
ticularly, at  whose  instance  it  issued,  the  time  when,  etc.;  Co. 
Lit.  283  a;  3  Madd.  137,  138;*  Mathews  v.  Gary,  1  Salk.  107, 
108;  lMmb\,  MZ^i?,  4 Madd.  378;'  Com.  Dig.  PI.  (E,  17).  Unless 
the  process  is  described  in  the  plea,  how  can  the  plaintiff  know 
what  ho  will  bo  required  to  disprove,  or  how  can  he  frame  his  rep- 
lication imderstandingly  ?  In  the  present  case,  the  plea  alleges 
that  the  defendant,  as  constable,  by  virtue  of  simdry  executions, 
etc.,  levied  on,  etc.  The  plea  is  obviously  insufficient,  as  a  plea 
of  justification,  because  of  the  generality  of  terms,  emd  the  de- 
murrer  to  the  replication  should  have  been  visited  upon  it. 

2.  By  the  third  section  of  the  act  of  1803,  "for  the  suppres- 
sion of  vice  and  immorality"  (Aik.  Dig.  440),  it  is  enacted,  thai 
"  no  person  or  persons  upon  the  first  day  of  the  week,  called 

1.  Mlscited. 
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Sondajy  shall  serve  or  execute,  orshall  cause  to  be  serredorexe- 
eated,  any  writ,  process,  order,  warrant,  judgment,  or  decree 
(except  in  criminal  cases,  or  for  a  breach  of  the  peace),  but  the 
service  of  eveiy  such  writ,  process,  order,  warrant,  judgment, 
or  decree,  shall  be  void  to  all  intents  and  purposes  whatsoever: 
and  the  x)erson  or  persons  so  serving  or  executing  the  same, 
shall  be  liable  to  the  suit  of  the  party  aggrieved,  emd  to  an- 
swer damages  to  him  for  the  doing  thereof,  as  if  he  or  they  had 
done  the  same  without  any  writ,  process,  order,  warrant,  judg- 
ment, or  decree.''  The  section  contains  a  proviso,  which  author- 
ises the  service  of  process  on  the  person,  under  certain  circum- 
stances, but  as  it  can  have  no  influence  upon  the  case,  it  need  not 
be  more  particularly  noticed. 

The  part  of  the  act  we  have  quoted,  is  so  similar  in  its  terms 
to  the  statute  of  the  39  Oar.  II.,  c.  7,  sec.  6,  as  to  leave  no 
doubt  that  it  was  copied  from  that  statute:  Watson's  Sheriff,  62; 
7  vol.  Law  Lib.  Under  that  act,  it  has  been  held,  that  the  mere 
service  of  process  on  a  Simday,  is  void;  and  where  a  person  has 
been  arrested  or  served  with  process  on  a  Sunday,  the  arrest  or 
serrice  is  wholly  void,  so  much  so,  that  no  waiver  by  the  party 
can  cure  the  irregulariiy.  So,  if  the  defendant  or  his  goods 
be  in  the  custody  of  the  sheriff,  the  court  will  set  the  execution 
aside,  or  dischai^  the  defendant  out  of  custody  on  motion: 
Ihylor  V.  PhiUips,  3  East,  165;  5  T.  R.  25;'  6  Mod.  95.* 

The  levy,  then,  being  void,  because  it  was  made  on  Sunday, 
did  not  divest  the  plaintiff's  title,  and  it  was  unnecessary  for 
him  to  reply  to  so  much  of  the  plea,  as  alleged  a  sale  under  the^ 
levy.  It  was  enough  for  the  plaintiff  to  state  matter,  whick 
avoided  the  defendant's  justification,  and  for  that  purpose  hia 
replication  was  sufficient.  Upon  the  hypothesis  that  the  law  is 
for  the  plaintiff,  upon  both  the  points  made  by  him,  the  coimsel 
for  the  defendant  has  argued  that  the  action  of  detinue  is  not  an 
appropriate  remedy  in  the  case  disclosed  by  the  record.  The 
second  plea  being  out  of  the  way,  there  is  nothing  to  distinguish 
the  present  from  an  ordinary  action  of  detinue.  We  will,  how- 
ever, with  a  view  to  foreclose  further  controversy  on  the  point, 
consider  the  objection  made  by  the  defendant's  counsel. 

The  action  of  detinue  is  defined  in  the  old  books,  as  a  remedy 
fomided  upon  the  delivery  of  goods  by  the  owner  to  another  to 
keep,  who  afterwards  refuses  to  redeliver  them  to  the  bailor. 
And  it  is  said,  that  to  authorize  the  maintenance  of  the  action,  it 
is  necessary  that  the  defendant  should  have  come  lawfully  into 

1.  MHmmm  ▼.  Jometon,  2.  Patktt  t.  ifort. 
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the  poBseaaion  of  the  chattel,  either  by  delivery  to  him,  or  by 
finding  it.  Hence  it  was,  that  the  wager  of  law  was  permitted, 
and  grew  ont  of  the  confidence  reposed  in  the  bailee:  Fitz.  N.  P. 
328;  3  Bl.  Com.  152.  In  fact,  it  was  once  understood  to  be  the 
law,  that  detinne  does  not  lie  where  the  property  had  been 
tortiously  taken;  because,  as  it  was  said,  the  plaintiff's  right  of 
property  was  divested  by  the  trespass:  Sel.  N.  P.,  tit.  Detinue, 
where  Bro.  Abr.,  Detinue,  pi.  52,  is  cited.  The  reason  assigned 
for  this  limitation  upon  the  action  of  detinue  as  a  remedy,  is 
very  unsatisfaotoiy,  and  most  clearly  a  non  sequMwr.  Neither 
our  law,  nor  the  English  common  law,  will  allow  one  man  to 
wrest  from  another  his  property  by  force,  or  against  his  oonsent, 
so  as  to  vest  the  title  in  the  taker. 

Upon  principle,  it  must  be  veiy  unimportant  in  what  manner 
the  defendant's  possession  commenced,  since  the  gist  of  the 
action  is  the  wrongful  detainer,  and  not  the  original  taking:  3 
Bl.  Com.  152.  And  such  seems  to  be  the  law  upon  authority: 
Vide  Sir  W.  Jones,  173;*  1  Chit.  PI.  112.  It  is  incumbent  upon 
the  plaintiff  to  prove  property  in  himself,  and  possession  in  the 
defendant:  2  Stark.  Ev.  493;  Burnley  v.  Lambert,  1  Wash.  308; 
.Burton  v.  Brashear,  3  Marsh.  278;  1  Saund.  on  PI.  and  Ev.  434r- 
436.  In  Johnston  and  Wife  v.  Pastern,  Cam.  &  N.  464,  the 
supreme  court  of  North  Carolina  say,  that  at  present  the  action 
of  detinue  is  applied  to  every  case  where  the  owner  prefers 
recovering  the  specific  property,  to  damages  for  its  conversion, 
-and  no  regard  is  had  to  the  nuuiner  in  which  the  defendant 
.  acquired  the  possession.  From  the  facts  admitted  by  the  plead- 
•  ings,  it  appears  that  the  defendant  took  possession  of  the  plaint- 
iff's property  tortiously,  and  in  a  manner  expressly  forbidden 
by  law.  True,  the  defendant  alleges  that  he  subsequently  sold 
the  horse,  in  virtue,  and  as  a  consequence,  we  suppose,  of  the 
wrongful  seizure.  These  facts,  it  is  conceived,  do  not  constitute 
-a  bar  to  the  action — ^for  if  the  levy  was  void,  all  proceedings 
under  it  must  be  alike  invalid,  and  could  not  divest  title. 

Again:  The  plea  does  not  allege  that  the  sale  took  place  be- 
fore action  brought— so  that  we  are  relieved  from  the  necessity 
of  inquiring  whether  the  defendant's  possession  at  the  com- 
mencement of  the  action  was  necessary  to  entitle  the  plaintiff  to 
recover;  as  well  as  from  considering  whether  the  defendant's 
possession  haying  begun  in  wrong,  it  was  competent  for  him 
afterwards  to  have  made  a  valid  levy  upon  the  property  without 
first  restoring  it  to  the  plaintiff's  possession. 

1.  JfOfON  ▼.  IMVOM. 
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Our  oonolnaon  from  the  case  as  preeented  is,  that  the  judg* 
ment  muBt  be  reversed,  and  the  case  remanded. 


Thb  OiST  or  TKi  AonoN  of  Djrriaua  is  the  wroogful  dotaiii«r,aiid  not  the 
Higfaya  tikiiig:  Jfe&m  ▼.  McDonaid,  22  Am.  Deo.  437. 


AiiEXAio>EB  y.  Deniob. 

[9  POBTBB.  174.] 

(tanuor  Obtained  thbouoh  Fraitd  imposee  no  obtigatloiui  on  the  party 
detended;  thns,  if  possession  of  property  is  obtained  by  Maely  repre- 
senting «  note,  which  is  given  in  exchange  therefor,  to  be  good,  whereae 
it  waa  worthless,  and  well  known  to  be  so  at  the  time  that  the  represen- 
tations were  made,  the  party  defraaded  may  bring  an  action  of  deceit  to 
rscoTer  the  loss  that  he  has  sostatned,  without  either  informing  the  other 
party  that  the  note  has  not  been  paid,  or  without  seeking  its  payment. 

Dbgket.  Defendant  below,  plaintiff  in  error,  obtained  from 
Dennis  eight  mules  in  exchange  for  a  certain  promissory  note» 
which  the  declaration  alleged  was  represented  by  him  to  be  good» 
tiie  parties  thereto  and  the  indorsers  being  responsible  persons, 
whereas  it  was  well  known  to  him  that  the  indorsers  were  dicK 
charged  by  reason  of  the  laches  of  the  holders  in  making  de- 
mand, and  that  the  makers  were  insolyent.  Plaintiff  neither 
showed  that  he  had  informed  defendant  of  the  non-payment  of 
the  note  prior  to  the  institution  of  the  suit,  nor  that  he  had 
sought  its  payment.  The  court  was  asked  by  defendant  to  in- 
struct the  jury  that  to  maintain  the  action  these  things  must 
haye  been  made  to  appear.  The  instruction  was  refused.  Ver- 
dict and  judgment  haying  gone  against  defendant,  he  brought 
the  case  upon  writ  of  error. 

Dargan,  for  the  plaintiff  in  error. 

Cook^  contra, 

Obxohd,  J.  The  question  presented  in  this  case  is,  whether  a 
person  who  gets  possession  of  the  property  of  another  by  falsely 
and  fraudulently  representing  to  him  that  a  promissory  note, 
which  was  given  in  exchange  for  the  property,  was  good,  and 
would  be  paid,  when  in  fact  he  knew  that  it  was  worthless,  is 
entitled  to  notice  of  the  non-payment  of  the  note.  If  he  be 
entitled  to  notice  of  the  dishonor  of  the  note,  it  must  be  on  the 
groand  that  the  contract,  though  tainted  with  fraud  on  his  part, 
la  binding  on  his  victim.  But  we  are  clear  that  the  fraud 
vitiated  the  contract,  and  that  the  defendant  in  error  had  the 
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right  to  xeBoind  it,  or  rather  to  treat  it  as  nnlliiy,  and  bring  his 
action  of  trover  for  the  mules,  or,  as  in  this  case,  an  action  for 
the  deceit,  where  the  measure  of  damages  would  be  the  injury 
he  had  sustained  by  the  fraudulent  conduct  of  the  defendant  in 
error. 

It  follows  that  he  was  under  no  necessiiy  to  give  notice  of  the 
non-payment  of  the  note.  The  necessiiy  so  to  do  could  only 
result  from  a  contract,  express  or  implied:  See  Mead  v.  Hutching 
mm,  S  Camp.  N.  P.  352.  We  express  no  opinion  as  to  the  rights 
or  obligations  of  the  parties,  had  the  contract  been  valid. 

^Fhe  judgment  is  affirmed. 

CoNVSYAVOB  PBOCoaiD  BT  Praud  is  no  oonveyanoe  against  the  interest  m- 
tended  to  be  defrauded.  Thns  an  owner  may  recover  from  the  fraudulent 
rendee  without  refunding  him  the  money  that  he  has  paid:  Cfilberi  ▼.  ffof" 
man,  26  Am.  Deo.  103,  and  note. 


Webb  v.  Bumpass. 

[9  PoBm,  901.] 

LiYT  OF  AK  ExxouTioN  trpoN  GooDS  OF  THB  DsBTOB  which  is  DOt  followed 
by  a  sale,  will  not  bar  the  issuance  of  a  second  writ,  if  the  sale  under 
the  first  was  preyented  by  the  removal  of  the  goods  by  the  debtor  or 
through  his  connivance  or  permission. 

Lbtt  of  THB  Exxounoif  UPON  Goods  of  Sttffioisnt  Valui  to  satisfy  the 
judgment  if  sold,  will  render  the  sheriff  liable  for  its  amount. 

Thb  Retubn  to  an  ExxconoN  need  not  describe  with  particularity  the  land 
which  has  been  sold  thereunder.  The  identity  of  the  Isxid  sold  with  that 
described  in  the  sheriff's  deed  may  be  made  to  appear  by  paroL 

Tbbspabs  to  try  titles.  The  evidence  offered  by  the  plaintiff 
proved  that  in  1827  he  recovered  a  judgment  against  defendant, 
and  that  he  dnlj  caused  a  writ  of  ./Seri/ocios  to  be  issued  thereon 
and  levied  upon  certain  negroes.  These  negroes  were  left  by  the 
sheriff  in  defendant's  possession.  A  venditioni  exponas  after- 
wards issued,  but  by  the  sheriff's  return  thereto  it  appeared  that 
it  could  not  be  executed,  because  defendant  had  fiuled  to  deliver 
up  the  negroes  to  be  sold.  Plaintiff  then  produced  a  writ  of 
fieri  facias  which,  with  its  return  indorsed  thereon,  would  show 
that  after  this  last  writ  of  venditioni  exponas  had  issued,  and 
before  it  was  returned,  he  caused  the  writ  of  fieri  fiacias  offered 
to  issue.  This  was  levied  upon  a  tract  of  land  described  in  the 
return  to  the  writ  as  ''a  tract  of  land  upon  which  Gabriel 
Bumpass  now  lives,  in  Lauderdale  county,  adjoining  Richard 
Baugh  and ,  supposed  to  contain  eighty  acres."    The 
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retam  further  recited  that  this  tract  had  been  bid  off  by  plaintiff. 
This  TTiit  was  rejected  by  the  court.  The  plaintiff  excepted, 
«nd  now  brings  the  ca^e  here  on  writ  of  error. 

MbOlung,  for  the  plaintiff. 

CoLLiKB,  C.  J.  We  do  not  understand  that  the  writ  of  fieri 
facias,  with  its  indorsement,  was  the  obly  eridence  offered  bj 
the  plaintiff  of  his  right  to  recover,  but  only  that  it  was  pro- 
posed, so  far  as  it  was  pertinent  to  maintain  tiie  issue.  He  may 
have  been  prepared  with  the  sheriffs  deed,  and  such  other  evi- 
dence as  was  necessary  to  show  that  the  particular  tract  of  land 
embraced  by  it,  is  identical  with  that  on  which  the  execution 
was  levied. 

It  was  said  at  the  bar,  that  the  evidence  was  rejected,  because 
the  first  Jieri  /ados  having  been  levied  on  property  sufficient  to 
satiafy  the  judgment,  the  circuit  court  supposed  the  second  to 
be  a  nullity.  It  is  clear,  that  if  the  defendant  pays  the  money 
to  the  sheriff  on  a  Jieri  facias,  he  is  discharged  from  the  execu- 
tion, and  the  plaintiff  must  bring  his  action  against  the  sheriff. 
So,  if  the  sheriff  take  goods  in  execution  under  a  fieri  facias, 
whether  he  sells  them  or  not,  yet,  as  they  were  taken  from  the 
party  against  whom  the  execution  was  sued,  he  may  plead  the 
taking  in  discharge  of  himself,  and  shall  not  be  liable  to  a  sec- 
ond execution:  See  2  Bac.  Abr.  719,  720,  and  cases  cited  in 
notes.  But  if  a  party  taken  on  a  capias  ad  saivfadendum  es- 
capes, or  is  rescued,  though  the  sheriff  is  made  liable,  because 
he  ought  to  have  called  to  his  aid  the  posse  comitaius,  yet  the 
plaintiff  may  take  out  any  new  execution,  and  shall  not  be  com- 
pelled to  take  his  remedy  against  the  sheriff,  who  may  be  dead, 
or  insolvent.  And  the  law  is  the  same,  where  goods  levie  on 
by  fieri  facias,  are  removed  by  the  pariy  himself,  or  by  his  per- 
mission or, connivance,  so  that  they  can  not  be  sold  under  the 
execution  itself,  or  under  a  venditioni  exponas,  issued  on  the 
sheriffs  return:  2  Bac.  Abr.  719;  Cro.  Car.  40,  455. 

There  can  be  no  doubt  that  the  sheriff  became  liable,  by  his 
lery,  to  satisfy  the  plaintiff  the  amount  ^f  his  judgment:  the 
properly  was  doubtless  of  sufficient  value  for  that  purpose,  and 
it  was  the  sheriffs  duty  to  have  provided  that  it  should  be  forth- 
coming at  the  day  of  sale.  The  defendant  is  not,  however,  prej- 
udiced by  the  sheriffs  neglect,  and  can  not  be  permitted  to  refer 
the  plaintiff  to  him  for  the  payment  of  his  demand.  This  would 
be  to  compel  one  who  himself  was  in  no  fault,  to  commence  a 
new  action  against  another,  who  might  be  unable  to  respond  to 
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him,  while  the  original  debtor  honestly  owed  the  debt.  When 
the  law  shall  recognize  such  a  principle,  it  will  cease  to  be  re- 
spected as  a  science  founded  in  the  purest  monJiiy,  but  be 
regarded  as  uncertain  as  a  game  of  hazeurd,  whose  capricious  de- 
cisions often  sacrifice  the  artless  and  confiding,  to  advantage  the 
cunning  and  the  knavish. 

The  circuit  court  was  not  authorized  to  reject  the  execution 
and  its  return,  because  the  sheriff,  at  the  same  time,  had  in  hia 
hands  a  vendUUmi  exponas,  directing  the  sale  of  the  slaves  levied 
on  by  the  first  fieri  faciaa.  We  have  a  statute  which  prescribes, 
"  when  any  execution  shall  issue,  and  the  party  at  whose  suit  the 
same  is  issued,  shall  afterwards  desire  to  take  out  another  writ 
of  execution,  at  his  own  proper  costs  and  charges,  the  clerk  may 
(ssue  the  same,  if  the  first  writ  be  not  returned  and  executed," 
etc:  Aik.  Dig.,  sec.  2,  p.  159.  Here  is  a  clear  authority  to  issue 
a  second  execution,  while  the  first  is  still  in  the  sheriffs  hands 
unsatisfied.  It  was  certainly  no  objection  to  the  execution  of- 
fered in  evidence,  that  the  sheriffs  return  did  not  describe  with 
more  particularity,  the  land  levied  on.  There  is  no  statute,  im- 
posing upon  the  sheriff  the  duty  of  making  a  more  particular 
description.  In  Benjamin  v.  Smithy  4  Wend.  462,^  the  court 
say  it  is  not  necessary  in  the  return  to  an  execution,  by  virtue  of 
which  lands  have  been  sold,  to  describe,  particularly,  the  land 
sold — and  tliat  it  is  competent  to  show  the  identity  of  the  prop- 
evtj  sold,  by  parol  proof.  We  have  been  thus  particular,  in 
considering  every  question,  that  could,  by  any  reasonable  prob- 
ability, have  suggested  itself  as  an  objection  to  the  admission  of 
tlie  evidence,  in  the  circuit  court;  because  the  case  vras  submit- 
ted for  our  decision,  without  even  a  single  suggestion  on  the 
part  of  the  defendant  in  error. 

Our  conclusion  is,  tliat  the  judgment  must  be  reversed,  and 
tlie  case  remanded. 


DESCBimoir  of  Land  nr  thb  Rbtcbn  or  a  Lbvt  or  Bzaounoir  in  tnffi- 
eimtly  certain  where  it  states  the  levy  to  have  heea  made  on  the  rights  title, 
etc- ,  of  the  judgment  debtor  "in  and  to  seventy  acres  of  land  lying  on  the 
west  fork  of  Stone's  river,"  since  it  may  be  made  certain:  Swan  v.  Patker^ 
27  Am  Dec  622,  and  note,  in  which  the  prior  decisions  in  this  series  are  col* 
lected. 

A  Sbizubb  ukdkb  Exsouiroir  will  not  dischaige  a  jndgment,  if  the  prop- 
erty seized  is  snbeeqaently  released  by  the  mntnsl  agreement  of  the  parties: 
CkurchiU  y.  Warren,  0  Am.  Dec  73. 

t4W«id.a8S. 
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Jones  v.  Stub, 

[9FbBTBB,S36.] 

JUaaaytxxrr  with  Son  or  thb  Owners  of  a  Vbsbl,  that  freight  ahan 
be  carried  thereon  for  a  compensation,  which  it  to  redound  to  the  aole 
benefit  of  thoee  owners  with  whom  the  agreement  is  made,  will  not  bind 
the  owners  who  were  not  parties  thereto,  to  any  liability  for  the  loss  of 
the  freight  that  may  be  shipped  thereunder. 

Cass.  The  defendants  in  error>  who  were  plaintifib  below, 
faronght  the  action  to  recover  from  plaintiffs  in  error»  as  common 
carriers,  the  value  of  certain  cotton  shipped  on  the  steamboat 
Warrior,  and  which  was  lost  in  the  course  of  its  transportation 
on  board  of  that  vessel.  It  appeared  that  prior  to  the  institu- 
tion of  the  action,  plaintiffs  were  part  owners  of  the  vessel,  and 
that  also  prior  thereto  they  had  parted  with  their  interest  to 
plaintifr  Hammond  and  to  one  Donaldson,  now  deceased.  The 
consideration  of  this  transfer  was  the  sum  of  three  thousand 
five  hundred  dollars,  to  be  paid  in  freight.  The  cotton,  the 
loss  of  which  was  the  occasion  of  this  action,  was  shipped  under 
this  agreement.  The  plaintiffs  asked  of  the  court  to  instruct 
the  jury,  that  if  they  believed  that  the  cotton  lost  was  shipped 
under  the  agreement  of  defendants  with  Hammond  and  Donald* 
son,  that  the  freight  due  on  produce  shipped  by  defendants 
should  go  in  extinguishment  of  the  debt  due  the  latter  by  the 
former,  then  the  defendants  were  not  entitled  to  a  recovery. 
The  court  refused  the  instruction,  whereupon  verdict  and  judg« 
ment  having  been  given  against  plaintifls,  they  brought  the  case 
on  writ  of  error. 

Pecky  for  the  plaintiflh  in  error. 

Porler,  contra, 

Cqlubb,  0.  J.  The  only  question  arisingin  this  case  is,  whether 
the  shipper  of  cotton  can  recover  for  its  loss,  of  all  the  owners 
of  a  boat  carrying  goods,  etc. ,  for  hire,  where  he  makes  a  special 
contract  with  some  of  the  joint  owners  (without  the  knowledge  of 
the  others),  by  which  the  freight  is  to  go  in  extinguishment  of  a 
demand  of  the  shipper  against  the  owners,  with  whom  the  con- 
tract was  made.  According  to  the  English  common  law,  the 
business  of  carrying  goods  for  hire  was  considered  a  public  em- 
ployment, and  tiie  carrier,  upon  compensation  being  made,  was 
obliged  to  cany  the  goods  of  all  persons,  offered  him  in  the 
regular  course  of  his  business:  and  was  only  relieved  from  lia- 
biliiy  for  a  loss,  by  showing  it  to  have  resulted  either  from  the 
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act  of  Gt>dy  or  the  publio  enemies:  Coggs  t.  Bernard,  2  Ld. 
Baym.  909,  918;  Euah/orih  t.  Hadfiddy  6  East,  525;  2  Bl.  Com. 
67.  And  if  he  refused  to  cany  goods,  having  the  conyenienca 
to  do  so,  he  would  haye  been  liable  to  an  action,  unless  he  had 
reasonable  ground  for  the  refusal;  Jackson  y.  Rogers,  2  Show. 
129;^  1  Id.  104, 105;'  1  Saund.  312,  n.  2f  Baison  y.  Dorwvan,  4 
Bam.  &  Aid.  32,  per  Holrojd,  J. ;  Edwards  y.  SherraU,  1  East, 
604.  It  is  not  necessaiy  ihat  there  should  be  a  special  agree- 
ment for  hire,  to  entitle  the  carrier  to  recoyer  a  compensation, 
or  to  render  him  liable  in  the  event  of  a  loss,  for  in  the  absence 
of  an  express  contract,  he  may  haye  an  action  of  assumpsit 
founded  on  a  quanium  meruii  for  the  recovery  of  freight:  2 
Show.  129;*  Moore  v.  TTi&on,  1  T.  B.  660;  5  Bam.  &  Aid.,  per 
Abbott,  C.  J.,  353.» 

Thus  we  have  seen,  that  in  order  to  constitute  a  common  car- 
rier at  common  law,  and  to  impose  the  liabilities  incident  to 
that  character,  it  is  necessary  that  hire  should  have  been  paid, 
or  that  the  right  to  demand  it,  exists:  2  Kent's  Com.  464;  1  Salk. 
282.*  If  a  man  undertake  to  carry  goods,  without  any  compensa- 
tion for  his  trouble,  he  will  only  be  responsible  for  a  loss,  hap- 
pening by  the  negligence  of  himself  or  his  agents.  In  the  case 
at  bar,  the  plaintiffs  in  error  are  not  sought  to  be  charged  for  a 
loss  happening  on  a  gratuitous  bailment — so  that  it  is  immate- 
rial what  may  have  been  the  proof  as  to  the  manner  of  the  loss, 
if  the  plaintiffs  (Jones  and  Homer)  were  excluded  by  the  contract 
of  the  defendants  with  Hammond  and  Donaldson,  from  receiv- 
ing compensation,  they  can  not  be  made  liable  as  carriers. 

The  case  of  BignoU  et  al.  v.  Walerhouse  et  ai.,  1  Mau.  &  Sel. 
255,  is  not  altogether  unlike  the  present  in  its  facts,  and  in  prin- 
ciple it  is  directiy  in  point.  The  plaintiflh  were  bankers,  resid- 
ing at  Norwich,  and  the  defendants,  proprietors  of  the  mail 
coach  from  Norwich  to  London.  Early  in  the  year  1810,  a  jier- 
son,  who  was  one  of  the  proprietors  of  another  coach,  called 
the  old  Norwich  coach,  intending  to  relinquish  a  part  of  his 
interest  in  that  concern,  and  -having  promised  the  refusal  to  the 
plaintiff,  T.  Bignold,  the  defendant,  Coldwell,  proposed  to  T. 
Bignold,  that  if  he  would  give  up  his  claim  to  that  promise,  his 
own  family  and  private  parcels  should  go  free  by  the  mail  coach; 
to  which  proposal  T.  Bignold,  after  some  time,  acceded.  From 
that  time  parcels  were  sent  two  or  three  times  a  week,  free  of 
expense,  until  at  length,  in  1812,  a  parcel  was  sent  by  the  plaintiffs 

1.  a  Show.  837.  &  ite  ▼.  KUderby,  6.  ITr^^T.AMll.  ' 

3.  B0t9m  ▼.  aanid{f9rd.       4.  Jadeson  r.  Bogert,  2  Show.  827.    6.  Middleton  ▼.  ftovlar. 
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io  a  house  in  London,  containing  bills  and  notes  to  a  large 
amonnt,  which  was  lost.  There  was  no  evidence  that  any  of 
the  proprietors  of  the  coach,  except  Coldwell,  had  any  knowl- 
edge of  the  agreement  made  between  himself  and  Bignold;  and 
an  action  being  brought  against  all  of  them  to  recoTer  for  the 
loss  of  the  package,  the  plaintiffs  were  nonsoited.  A  rule  nisi 
having  been  obtained  for  setting  it  aside,  and  argued.  Lord 
EUenborongh  observed:  **  It  appears  to  me,  in  this  case,  that 
there  was  not  any  contract  with  the  defendants,  constituted  in 
such  a  manner  as  to  bind  moro  than  one  of  them.  Thero  was 
indeed  a  contract,  and  a  fraudulent  one,  between  T.  Bignold 
and  Coldwell,  which  was  unknown  to  the  other  defendants,  to 
carry  the  family  and  private  parcels  of  Bignold  free  of  carriage, 
for  a  consideration  moving  to  Coldwell  alone."  Again:  "It 
(the  parcel)  was  delivered  to  the  defendants  for  the  purpose  of 
carriage,  but  not  for  a  reward  to  all  the  partners;  but  for  a  re- 
ward which  was  to  be  intercepted  by  one  only.  It  is  a  general 
rule,  indeed,  that  whero  several  aro  concerned  together  in  part- 
nership, notice  to  one  is  equivalent  to  notice  to  all;  but  that  rule 
presumes  that  the  transaction  is  bona  fide.  Hero,  however,  the 
case  is  different;  the  agreement  is  made  with  one  of  the  defend* 
ants  f  oi  his  individual  benefit  alone,  and  the  others  aro  not  par- 
tics  concerned,  not  being  made  privy  to  the  agreement.  It  was 
incumbent,  thereforo,  on  the  plaintifls,  to  show  that  notice  was 
given  to  the  other  partners.  I  do  not  roly  on  the  argument  that 
this  was  a  bailment  for  the  conveyance  of  the  parcel  without  re- 
ward, and  thereforo  the  baQee  rosponsible  only  for  personal  neg- 
ligence; but-the  ground  I  take  is  this,  that  thero  was  no  contract 
at  all  between  the  plaintiffs  and  the  defendants."  And  with 
Lord  EUenborough  the  other  judges  of  the  king's  bench  con- 
curred, and  the  rule  nisi  was  discharged. 

We  have  considered  thus  at  length  the  case  in  Maule  &  Selwyn, 
because  it  seems  to  us  so  decisive  of  the  one  at  bar.  In  ihat 
case,  the  contract  was  with  but  one  of  the  owners  of  the  coach — 
hero,  it  was  with  two  of  the  proprietors  only  of  the  boat:  thero, 
the  reward  was  intercepted  by  one  only — ^hero,  Messrs.  Ham- 
mond and  Donaldson,  if  the  shipment  was  made  on  the  footing 
of  their  agreement  with  the  defendants,  alone  received  the 
freight.  Hero,  as  in  that  case,  the  record  furnishes  no  intima- 
tion that  Messrs.  Jones  &  Homer  had  a  knowledge  of  the  agree- 
ment between  the  defendants  in  error  and  Hammond  and 
Donaldson,  so  that  thero  is  not  the  slightest  ground  to  infer 
that  they  gave  their  assent  to  the  arrangement,  by  agreeing  to 
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look  to  Ebmmond  and  Donaldson  as  their  debtors  primarily, 
for  their  proportion  of  the  freight  mtfa  which  the  defendants 
might  credit  Hammond  and  Donaldson. 

So,  in  Ki'^g  and  Mead  t.  Lenox,  19  Johns.  235,  an  action  was 
brought  against  the  owner  of  a  ship,  to  recoyer  for  goods  lost 
on  a  Toyage  from  Calcutta  to  New  York.  It  appearing  that  the 
plaintiffs  contracted  with  the  master  of  the  ship  himself,  with 
the  knowledge  that  he  receiyed  their  goods  on  his  own  account, 
and  not  in  his  character  of  agent  for  the  owners;  the  court  held 
that  the  contiact  was  not  made  by  any  implied  authority  of  the 
owners,  arising  out  of  the  usual  course  of  employment,  and  that 
the  defendant  was  not  chargeable  with  the  loss.  To  the  same 
effect,  are  the  cases  of  SaUerlee  y.  Oroat,  1  Wend.  272;  and 
AUen  y.  Sewall,  2  Id.  327.  And  in  BuUer  y.  Basing,  2  Car.  & 
P.  G13,  Garrow,  B.,  remarks,  that  "  if  persons  be  foolish  enough 
to  send  parcels  by  a  wagoner,  for  a  hire  to  be  paid  to  him,  which 
is  neyer  intended  to  find  its  way  into  the  pocket  of  the  owner 
of  the  wagon,  there  the  owner  is  not  liable,  in  case  the  parcel  is 
lost."  To  the  same  point  are  the  cases  of  Waller  y.  Brewer,  11 
Mass.  99;  Reynolds  y.  Tbppan,  15  Id.  370  [8  Am.  Dec.  IIOJ; 
Thompson  y.  Snow  etal,,^  Greenl.  264  [16  Am.  Dec.  263];  and 
BUey  y.  Home,  5  Bing.  217,  220,  221,  in  which  Best,  C.  J.,  de- 
liyered  a  yery  learned  and  elaborate  opinion. 

We  do  not  pretend  to  say  that  the  owners  of  a  boat  shall  al- 
ways receiye  or  be  entitled  to  a  reward  for  the  carriage  of  goods, 
in  order  to  render  them  liable  for  a  loss.  If  there  was  an  agree- 
ment between  the  master  and  the  owners,  or  between  the  owners 
themselyes,  by  which  the  master  in  the  one  case,  or  some  of  the 
owners  in  the  other,  were  to  receiye  to  their  use  exclusiyely,  the 
freight  earned  in  whole  or  in  part  by  the  boat,  such  an  agree- 
ment would  not  exempt  all  the  owners  from  liability;  unless  it 
was  known  to  the  shipper  at  the  time  his  shipment  was  made. 
But  we  do  say,  that  to  charge  the  owners  with  a  loss,  where  the 
contract  was  made  through  a  master,  the  contract  should  be 
made  relatiye  to  the  usual  employment  of  the  boat:  19  Johns. 
236;  2  Wend.  327.  This  conclusion  clearly  results  from  the  law 
of  principal  and  agent;  and  that  where  there  was  an  agreement 
between  the  shipper,  and  some  of  the  owners,  by  which  the  lat- 
ter were  alone  to  receiye  the  freight,  the  owners,  not  benefited 
by  the  shipment,  are  not  liable  for  a  loss.  The  authorities  al- 
ready cited  are  full  to  this  point:  See  further,  Ihggard  ei  al.  y. 
Loring,  16  Mass.  336  [8  Am.  Dec.  140];  East  India  Co.  y.  Pul- 
ten,  2  Stra.  690.     It  wiU  follow,  from  what  we  haye  said,  that 


June,  1839.]  Phases  v.  Stewabt  817 

if  tho  defendants  in  error  shipped  their  cotton  on  the  War- 
rior, under  their  agreement  mth  Hammond  and  Donaldson,  that 
Jones  &  Homer  ars  not  liable  for  the  loss,  and  that  the  cireuit 
court  should  haTe  instructed  the  jury  as  asked. 

For  the  refusal  thus  to  instruct  them,  the  judgment  is  reversed 
and  the  case  remanded. 


FhABES  V.  SlEWABT. 

19  PoaxBX,  886.] 
TOBTTKASOB  IS  KSSPONSIBLK  rOB  ALL  ImHXDIATB  InJXTBIOUB  CoNSSQUENCfeB 

oocanoned  by  his  acts,  though  they  might  haye  heen  ayerted  by  the  ex- 
erdae  of  skill  and  care  on  the  part  of  the  injnred  person.  Thus  if  a  yessel 
■Ink  from  the  effects  of  a  collision,  the  other  yessel,  if  in  faalt,  will  be 
nsponsible  for  the  loss  thus  occasioned,  though  proper  exertions  on  the 
part  of  the  master  and  crew  of  the  injured  yessel  might  haye  kept  her 
afloat. 

Cask.  The  action  was  brought  to  recoTer  from  the  owners  of 
the  steamboat  Choctaw,  the  yalue  of  a  fbttboat  and  a  cargo, 
which  sunk  owing  to  damages  that  the  flat  received  in  a  collision 
with  the  Choctaw  on  the  Tombeckbee  river  at  night.  The  evi- 
dence was  conflicting  as  to  the  pariy  upon  whom  the  blame  of 
the  collision  lay.  The  evidence  on  the  part  of  the  owners  of  the 
Choctaw,  however,  did  tend  to  prove,  that  had  not  the  crew  of 
the  flat  deserted  her,  she  might  have  been  kept  afloat,  and  the 
injuries  occasioned  by  the  collision  avoided;  but  it  appeared  that 
immediately  after  the  collision  the  crew  of  the  flat  climbed  upon 
board  of  the  Choctaw,  and  left  the  flat  to  float  down  the  river. 
The  flat  was  found  stranded  next  morning  about  four  milea 
below  the  place  of  collision,  with  a  part  of  her  cargo  untouched 
by  the  water,  and  with  one  side  under  and  one  side  out  of  tho 
water.  The  court  was  asked  to  instruct  the  juiy ,  amongst  other 
things,  **  that  even  if  the  alarm  at  the  collision  was  such  as  to 
induce  the  master  and  crew  to  leave  the  flat,  yet  if  when  the 
alarm  subsided  the  flat  had  not  sunk,  but  was  yet  floating,  it 
was  their  duly  to  have  returned  and  endeavored  to  save  the  boat 
and  its  ladinir."    The  instruction  was  refused. 


Ooj/fey  for  the  plaintiffe  in  error. 

Stewart^cofnira. 

€h>ijyiBWAiiSy  J.  The  evidence  disclosed  by  the  faiU  of  excep- 
tions is  very  contradictory,  and  it  was  the  peculiar  province  of 
the  jury,  to  determine  what  degree  of  credit  ought  to  be  given  to 
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the  8eyeral  witnesses.  Before  a  yerdict  could  properly  have  been 
rendered  for  the  plaintiffs,  the  jury  should  haye  been  satisfied 
that  the  collision  between  the  boats  was  caused  by  the  negli- 
gence or  improper  conduct  of  those  in  charge  of  the  steamboat: 
either  of  these  facts  haying  been  established,  it  was  only  neces- 
sary to  ascertain  the  amount  of  injury  sustained  by  the  pUuntiff, 
and  flowing  immediately  from  the  wrongful  or  negligent  act  of 
the  defendants'  servants:  that  the  jury  were  thus  satisfied,  must 
be  presumed  from  the  yerdict,  and  as  no  exception  was  taken  to 
the  opinion  of  the  circuit  court,  except  in  the  paiticidars  shown 
by  the  bill  of  exception,  we  must  conclude  that  the  general  rule 
of  law  goyeming  cases  of  this  description,  was  correctly  ex- 
pounded to  the  jury.  In  general,  a  party  is  responsible  for  all 
the  consequences  which  flow  immediately  from  his  wrongful  or 
negligent  acts:  such  is  the  well-established  rule  of  the  criminal 
law,  which  holds  an  indiyidual  responsible  for  a  death  caused 
by  a  wound,  which  might  haye  been  healed,  if  skillfully  attended 
to  in  due  season,  though  the  responsibiliiy  is  not  incurred  if 
the  death  is  caused  by  unskillful  treatment,  and  is  not  the  oonse- 
quence  of  the  wound  itself. 

In  relation  to  ciyil  suits,  it  is  belieyed  there  is  no  exception  to 
the  general  rule,  as  stated,  though  cases  may  be  imagincnl  in 
which  a  modification  of  the  principle  might  be  neceasarr  to 
effect  the  purposes  of  justice;  as,  if  one,  after  receiying  an 
injury  of  a  slight  and  tmimportant  nature,  was  willfully  to 
neglect  the  necessary  means  to  stop  the  progress  of  the  injury, 
he  might  be,  in  strict  justice,  debarred  from  a  recoyeiy  of  all 
but  the  damages  arising  from  the  injury,  at  the  point  when  his 
willful  neglect  had  intervened. 

The  counsel  for  the  plaintiffs  in  error  has  supposed,  that  if  the 
consequences  of  the  injurious  act  could  be  prevented  by  the  care 
or  skill  of  the  sufferer,  that  the  wrong-doer  is  not  responsible  ex- 
cept for  the  direct  and  present  injuzy.  No  authority  has  been 
cited  to  prove  the  existence  of  this  qualification  or  exception  of 
the  general  rule,  and  it  is  believed  that  none  can  be  found,  as  it 
does  not  seem  consonant  to  reason,  that  any  one  shall  be  dis- 
charged from  the  liability  to  answer  for  the  immediate  conse- 
quences of  his  own  acts,  by  the  omission  or  want  of  skill  in 
another.  If,  in  the  case  before  us,  the  collision  of  the  boats  was 
caused  by  the  negligence  or  mismanagement  of  those  in  chaige 
of  the  steamboat,  and  the  flat  and  its  cargo  could  have  been 
saved,  after  the  collision,  by  the  exercise  of  care  and  skill,  it  was 
incumbent  on  those  who  cauBed  the  injury,  to  haye  taken  the 
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neoeasaiy  measures  for  the  preservation  of  the  property,  if  they 
Bought  toreliere  themselyes  or  their  employers  from  liability; 
and  although  as  between  the  plaintiff  in  the  suit  and  his  servants — 
the  master  and  the  crew  of  the  flat — ^it  might  have  been  the  duty  of 
tlie  latter,  to  take  all  the  necessaiy  care  to  prevent  an  extension  of 
injury  to  their  employer,  after  the  collision  had  happened,  yet  if 
tliey  n^lected  this  duty,  it  did  not  discharge  the  defendants  to 
tliis  suit  from  a  liability  to  answer  for  all  the  damages  which 
directly  resulted  from  the  negligence  or  mismanagement  of  their 
servants,  in  charge  of  the  steamboat. 

If  we  examine  the  charge  of  the  circuit  court  by  these  princi* 
pies,  it  will  be  found  to  be  free  from  error.  The  defendants  to  the 
suit  requested  the  court  to  instruct  the  jury,  *'  that  if  the  crew  of 
the  flat,  by  reasonable  exertions,  could  have  saved  it  and  its  lading, 
the  plaintiffs  could  not  recover."  These  terms  do  not,  in  them- 
selves, sufficiently  indicate  whether  the  reasonable  exertions  of 
the  crew  of  the  flat  were  to  have  been  put  forth  before  or  after 
the  collision,  and  the  evidence  was  so  contradictory,  as  to  war- 
rant the  one  or  the  other  impression,  as  the  jury  might  give 
credit  to  the  one  or  the  other  class  of  witnesses;  hence  the  ne- 
cessity for  the  explanation  or  qualification  given  by  the  circuit 
court.  "  If  (said  the  circuit  court)  the  crew  of  the  flat,  by  the 
exercise  of  reasonable  exertions,  could  have  saved  it  and  its 
lading,  the  plaintiff  ought  not  to  recover;  but  if  the  collision  was 
owing  to  the  neglect  of  those  who  had  the  management  of  the 
steamboat,  and  it  was  such  as  to  induce  a  reasonable  man,  and 
one  acquainted  with  the  navigation  of  boats,  to  leave  the  flat 
for  feai'  of  loss  of  lifi>,  then  the  leaving  of  the  flat  was  justifi- 
able; and  if  it  was  abandoned  under  such  circumstances,  the 
plaintiff  might  recover,  although  the  boat  did  float  down,  and 
the  com  might  have  been  saved  by  attention,  and  the  aid  of 
hands."  If  the  charge  was  asked  under  the  impression,  or  with 
the  view  to  instruct  tiie  juiy,  that  in  point  of  law  the  neglect  of 
the  crew  to  aid  in  saving  the  flat  or  the  cargo,  after  the  collision 
had  taken  place  through  the  negligence  or  mismanagement  of 
those  in  charge  of  the  steamboat,  discharged  the  defendants 
from  liability,  it  should  have  been  refused,  as  the  omission  of 
the  crew  of  the  flat  to  perform  their  duty  to  its  owners,  could 
not  relieve  the  defendants  from  the  direct  consequences  of  the 
want  of  care  or  skill  of  their  servants. 

In  relation  to  the  chaige  refused  to  be  given,  it  may  be  ob- 
served, that  no  evidence  is  stated  in  the  bill  of  exceptions  which 
will  warrant  the  inference  that  the  alarm,  caused  by  the  collision 
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of  tlie  boata,  had,  in  point  of  fact,  sabsided,  or  ihat  the  flat  was 
floating  down  the  river  above  the  water,  even  if,  at  the  time,  its 
crew  had  the  means  to  regain  it;  therefore,  the  circoit  oourt  was 
right  in  refusing  the  charge,  for  the  reason  which  it  states — that 
it  was  unwarranted  by  the  proof:  but  the  charge  requested  was 
liable  to  another  objection,  equally  decisive — ^it  leads  to  no  con* 
elusion,  in  favor  of,  or  against  either  pariy.  As  between  the 
master  and  crew  of  the  flat,  it  might  have  been  the  duty  of  ibe 
former,  to  have  made  use  of  reasonable  exertions  to  save  it  and 
the  lading,  in  as  uninjured  a  condition  as  practicable,  but  the 
neglect  of  this  duty  did  not  discharge  the  defendants  from  the 
consequences  legitimately  flowing  from  the  acts  of  their  servants. 
We  are  satisfied  there  is  no  error  shown  in  the  proceedings  in 
the  circuit  court,  and  its  judgment  is  affirmed. 


Ex  PABTE  SiMONTON. 

[9  POBXBB,  890.] 

Thb  Wobd  ''Mat,"  ob  Wobds  ''Shall  bb  LAwnrL,**  used  in  a  sfertate,  an 

mandatory,  wherever  the  act  to  be  done  under  the  ststate  u  to  be  done 
by  a  public  officer,  and  either  concerns  the  public  interest  or  affecte  the 
rights  of  third  persons. 

Habeas  .ooBFUS.  The  petitioners  were  indicted  for  murder. 
Upon  the  day  set  for  trial,  petitioners,  and  the  attorney-general, 
as  representative  of  the  state,  both  announced  themselyes  ready 
to  proceed  to  trial;  the  court,  however,  refused  to  pioceed  there- 
with and  remanded  petitioners  to  jail,  for  the  reason  that  the 
presiding  judge  was  a  consanguineous  relation  of  the  person 
with  whose  murder  petitioners  were  charged.  Petitioners,  upon 
this  state  of  facts,  on  the  last  day  of  the  term,  applied  to  be 
released  upon  bail.  A  writ  of  habeaa  corpus  was  thereupon 
iBsued  by  the  court  below.  Upon  the  return  of  the  writ  and  the 
hearing  of  the  application,  it  was  refused,  and  the  prisoners  re- 
manded. The  court,  however,  being  of  the  opinion  that  the 
case  presented  was  novel  and  difficult,  ref ened  the  matter  tor 
revision  to  this  court. 

Porter,  for  the  petitioners. 

Clark,  aUomey-^enerdl,  contra. 

CoLLiEB,  0.  J.  The  petitioners  predicate  their  motion  for  bail, 
upon  the  second  section  of  the  act  of  1827,  entitled  ''  an  act  to 
amend  an  act,  entitled  '  an  act  for  the  more  effectual  preserve- 
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iion  of  peiBonal  liberty.' "  That  section  is  in  these  words:  "  If 
any  person  shall  be  committed  for  treason  or  felony,  and  shall 
not  be  tried  at  or  before  the  next  stated  term  of  the  court  where 
the  offense  is  properly  cognizable,  it  shall  be  lawful  for  the  said 
court,  upon  the  last  day  of  the  term,  to  set  at  liberty  such  pris- 
oner on  bail,  unless  it  appear  on  oath  or  affirmation,  that  the 
witnesses  for  the  state,  mentioning  their  names,  could  not  be 
produced;  and  if  such  prisoner  shall  not  be  tried  at  the  second 
stated  term  after  his  or  her  commitment,  unless  the  delay  hap- 
pen on  the  application,  or  with  the  assent  of  the  defendant,  he 
or  she  shall  be  discharged  from  imprisonment  on  bail :  provided, 
that  this  act  shall  not  be  so  construed,  as  to  preyent  a  prisoner 
committed  for  a  capital  offense,  from  being  bailed  at  or  before 
the  first  stated  term,  under  the  existing  laws." 

The  only  question  that  can  arise  in  the  construction  of  this 
statute  is,  whether  the  terms  ''  shall  be  lawful,"  invest  the  court 
with  a  discretion,  to  be  controlled  by  the  circumstances  of  eveiy 
case,  or  whether  they  impose  a  positive  duiy ,  to  be  performed  in 
every  case  coming  within  the  terms  of  the  act.  By  the  seven- 
teenth section  of  the  first  article  of  the  constitution,  it  is  de- 
clared that  *'  all  persons  shall,  before  conviction,  be  bailable  by 
sufficient  securities,  except  for  capital  offenses,  when  the  proof 
is  evident,  or  the  presumption  great,"  etc.  Under  this  constitu- 
tional provision,  it  is  clearly  competent  for  the  court,  in  a  case 
where  '*  the  proof  is  not  evident,  or  the  presumption  great,"  to 
admit  to  bail  a  prisoner  charged  with  the  crime  of  murder,  even 
though  it  appear  ''  on  oath  or  affirmation,  that  the  witnesses  for 
the  state  could  not  be  produced."  But  to  determine  the  power 
of  admitting  to  bail,  where  all  parties  were  prepared  for,  and 
the  accused  did  not  waive  a  right  to  a  trial,  to  be  a  matter  of  ju- 
dicial discretion,  under  the  act,  would  involve  the  legislature  in 
the  absurdity  of  attempting  to  deprive  the  citizen  of  a  privilege 
clearly  secured  by  the  constitution;  for  if  the  court  may  or  may 
not,  as  judgment  dictates,  in  every  case,  save  that  which  is  ex- 
cepted, admit  a  prisoner  to  bail,  it  is  clear,  that  in  the  case 
excepted,  the  right  is  attempted  to  be  taken  away,  without  ref- 
erence to  the  proof  of  guilt.  Let  us  inquire  whether,  without 
doing  violence  to  terms,  we  can  not  relieve  the  legislature  from 
such  an  imputation. 

The  statute  we  are  examining,  it  must  be  remembered,  is 
amendatory  of  an  act  of  a  much  earlier  day.  By  the  sixth  sec- 
tion of  the  act  of  1807,  entitled  ''an  act  for  the  more  effectual 
preservation  of  personal  liberty,"  it  is  enacted,  "  that  if  any  per- 
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son  shall  be  committed  for  treason  or  felony,  and  shall  not  be 
indicted  and  bied,  at  or  before  the  next  stated  term  of  the  court 
where  the  offence  is  properly  cognizable,  it  shall  be  lawful  for  the 
said  court,  upon  tlie  last  day  of  the  term,  to  set  at  liberty  such 
prisoner  upon  bail,  unless  it  appear  to  them,  upon  oath  or 
affirmation,  that  the  witnesses  for  the  territory,  mentioning  their 
names,  could  not  be  produced;  and  if  such  prisoner  shall  not  be 
indicted  and  tried,  the  second  stated  term  after  his  or  her  com- 
mitment, unless  the  delay  happen  on  the  application,  or  with 
the  assent  of  the  defendant,  he  or  she  shall  be  discharged  from 
imprisonment."  We  have  thought  it  proper  to  place  in  juxta- 
position, the  amendatory  and  amended  act,  that  the  difference 
between  them  might  be  the  more  readily  seen.  The  amendment* 
so  far  as  the  meaning  of  the  two  acts  is  concerned,  consists  in 
the  insertion  in  the  act  of  1827,  after  imprisonment,  the  words 
"  on  bail,"  and  the  adijtition  of  the  proviso,  which,  so  far  as  it 
is  material  to  the  present  inquiiy,  may  be  placed  entirely  out  of 
view. 

The  objection  to  the  old  law  veas  not,  that  it  authorized  the 
iischaige  of  a  prisoner  on  bail,  who  was  not  tried  at  the  first 
term,  but  it  was,  that  it  authorized  his  discharge  at  the  second 
term  without  bail.  That  such  was  the  fact,  we  are  informed  by 
our  own  recollection  of  the  legislative  history  of  the  times,  as  well 
as  by  a  comparison  of  the  phraseology  of  the  two  statutes;  and 
that  the  legislature  itself  supposed,  that  the  non-attendance  of 
the  state's  witnesses  afforded  the  only  just  ground  for  refusing- 
to  admit  to  bail  a  prisoner,  whose  trial  was  continued  at  the  first 
term  against  his  consent,  we  think  is  indicated  by  the  third  sec- 
tion of  the  act  of  1831,  **  more  effectually  to  secure  trials  in  capital 
cases  by  impartial  jurors,"  which  provides  that  "  no  defendant 
shall  hereafter  be  bailed  in  a  capital  case,  for  a  failure  of  obtain- 
ing a  jury  for  his  or  her  trial."  But  apart  from  this,  we  vezy 
well  remember,  that  the  construction  placed  upon  the  act  of 
1807,  was  to  allow  the  prisoner  to  give  bail,  where  his  case  was 
continued  at  the  first  term  against  his  consent,  unless  the  attend- 
ance of  the  witnesses  for  the  state  could  not  be  procured.  The 
legislature  being  aware,  no  doubt,  of  this  construction,  passed 
the  act  of  1827,  in  reference  to  it,  and  thus  impliedly  adopted  its 
correctness. 

Again:  The  act  of  1807,  was  doubtless  borrowed  from  the 
habeas  corpiia  act  of  the  31  Car.  11. ,  c.  2,  sec.  7,  which  is  as  f  oUowr  : 
' '  that  if  any  person,  who  shall  be  committed  for  treason  or  felony, 
plainly  or  specially  expressed  in  the  warrant  of  commitment. 
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npon  his  prayer  or  petition  in  open  court,  the  first  week  of  the 
tenn,  or  the  first  day  of  the  session  of  oyer  and  terminer,  or 
geneial  jail  deliyezy,  to  be  brought  to  his  trial,  shall  not  be 
indicted  some  time  in  the  next  term,  sessions  of  oyer  and  termi> 
ner  and  general  jail  deliveiy,  after  such  commitment,  the  josticea 
of  the  said  court  shall,  upon  motion  in  open  court,  the  hbSt  day 
of  the  term  or  sessions,  set  at  liberty  the  prisoner  upon  bail,  un- 
less it  appear  upon  oath,  that  the  witnesses  for  the  king  could 
not  be  produced  the  same  term  or  sessions:  and  if  such  prisoner, 
npon  his  prayer,  etc.,  shall  not  be  indicted  and  tried  the  second 
tenn  or  session,  he  shall  be  discharged."  This  statute,  it  will 
be  observed,  is  mandatory  in  its  terms;  and  it  was  so  understood 
by  Lord  Chief  Justice  Holt  in  the  case  of  The  King  y.  Yates,  1 
Show.  186,  191,  in  which  he  considered,  that  the  express  lan- 
guage of  the  act,  could  not  relaxed  in  favor  of  the  king. 

But  it  was  argued  for  the  state,  that  the  statute  of  1827  does 
not  take  from  the  court  the  right  to  exercise  its  own  judgment 
as  to  the  propriety  of  allowing  bail — ^that  it  does  not  command 
an  act  to  be  done,  but  merely  gives  an  authority  to  do,  or  not  to 
do  it,  as  may  be  thought  best.  This  argument,  it  is  believed,  is 
not  defensible  upon  authority.  The  word  may,  when  used  in  a 
statute,  means  must  or  shall,  in  those  cases  where  the  public  in- 
terest and  rights  are  concerned,  and  where  the  public  or  third 
persons  have  a  claim  de  jure,  that  the  power  should  be  exer- 
cised. In  Alderman  BackweWs  case,  1  Vem.  152,  the  words  of 
the  statute  were,  that  "  he  may  grant;"  yet  it  was  held,  that  they 
imposed  upon  the  chancellor  a  positive  duiy  to  grant  a  commis- 
sion of  bankruptcy,  on  due  application  and  proof.  In  this  case, 
the  creditors  had  an  interest  in  the  application  of  the  power. 
So,  in  the  case  of  the  King  v.  Barlow,  2  Salk.  609;  S.  0.,  Carth. 
293,  the  court  of  king's  bench  construed  the  words  shall  and 
may,  as  being  mandatory,  ''  where  the  statute  directs  the  doing 
of  a  thing  for  the  sake  of  justice,  or  the  public  good."  In  that 
case,  the  church  wardens  were  indicted  for  not  making  a  rate  or 
assessment  under  the  statute  of  14  Car.  II.,  c.  12,  sec.  18,  for 
the  reimbursement  of  some  constables.  The  statute  said,  that 
they  **  shall  have  power  and  authority  to  make  a  rate,"  and  it 
was  construed  to  be  peremptory,  the  constables  having  an  inter- 
est in  the  exercise  of  the  power.  And  in  the  King  v.  The  Inhaih 
Hants  of  Derby,  Skin.  370,  it  was  held  that  may,  in  the  case  of  a 
public  officer,  was  tantamoimt  to  shall.  The  learned  chanceUoi 
of  New  York,  after  reviewing  these  cases  in  the  Newburgh  Tunv- 
fike  Company  Y.  Miller,  5  Johns.  Ch.  113  [9  Am.  Dec.  274],  con- 
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eludes  that  the  principle  to  be  deduoed  from  them '' is,  that  when- 
ever an  act  to  be  done  under  a  statute,  is  to  be  done  by  a  publio 
officer,  and  concerns  the  public  interest,  or  the  rights  of  third 
persons,  which  require  the  performance  of  the  act,  then  it 
becomes  a  duty  in  the  officer  to  do  it."  We  are  satisfied  that 
the  principle  is  correctly  stated  in  that  case,  and  is  strikingly 
applicable  to  the  statute  of  1827.  There,  the  act  provided  for, 
is  to  be  done  by  a  public  officer — ^it  concerns  the  public  interest^ 
because  the  public  are  interested  in  the  administration  of  crimi- 
nal justice:  and  lastly,  the  rights  of  the  petitioners  themselves 
are  concerned. 

In  every  view  in  which  the  application  has  been  presented  for 
our  consideration,  we  are  of  opinion,  that  the  petitioners  are  en- 
titled to  bail,  and  do  consequently  award  the  writ  of  habeas  corpus. 


Whxn  '*  May"  is  a  word  of  oomnuuid:  See  note  to  Newburgh  Jhimpike  Com- 
pam^Y.  Mitter,  9  Am.  Deo.  283. 


Labken  V.  Bank  of  Montgomeby. 

[9  POBXXB,  434.] 

A  VB2n>Bc  iir  Possession  can  not  Skt  up  an  Outstanding  Titlb  in  • 
third  person  as  a  defense  to  an  action  bronght  to  recover  the  purchase 
price  of  the  land. 

AssuMPsrr  to  recover  from  plaintiff  in  error  the  purchase 
money  that  he  had  agreed  to  pay  defendant  in  error  for  a  tract 
of  land,  of  which  he  was  in  possession  at  the  time  of  the  insti- 
tution of  the  suit.  The  defense  relied  upon  appears  in  the 
opinion. 

Porter  t  for  the  plaintiff. 

Obmomd,  J.  The  defense  in  this  case  is,  in  substance,  the 
assertion  of  a  right  to  set  up  an  outstanding  title  in  a  third  per- 
son. This,  the  plaintiff  in  error,  who  is  a  purchaser  from  the 
trustees  of  the  sixth  section,  can  not  be  allowed  to  do.  By  the 
purchase,  he  was  let  into  the  possession  of  the  lot,  and  can  not, 
while  he  remains  in  possession,  be  permitted,  when  sued  for 
the  purchase  money,  to  defend  himself  on  the  ground  that 
the  vendor  had  not  title  to  the  premises.  To  enable  him 
to  do  this,  in  a  proper  case,  be  must  put  the  vendor  in 
8iatu  qwo,  by  returning,  or  offering  to  return,  the  property.  He 
can  not,  by  retaining  possession  obtained  under,  and  by  virtue  of 
the  sale«  consider  the  contract  as  subsisting,  and  defend  himself 
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faj  showing  a  want  of  title.  We  have,  therefore,  considered  it  on- 
neoessazy  to  inquire  into  the  effect  of  the  patent  offered  in  eyi- 
dence. 

There  was  no  error  in  the  judgment  of  the  court  below,  and  it 
is  affirmed.  

PURGHASKB  WhO  OoB  nTTO   PO8SI8SION   UNDER  COVTRAOT   OV  SaLB,  QUI 

not  aet  up  any  outstanding  title  which  he  may  purchase  in,  nnless  he  has  fini 
made  a  hona  fidt  Btmender  of  the  possession:  Orecno  ▼.  ifuiuoii,  31  Am. 
Deo.  606. 


Mayob  eto.  of  Mobile  v.  Eslaya. 

[9  FoBXKB,  077.] 

LofT  BouxDiD  BT  A  Stbebt  WHICH  Facbs  ON  TiDX-wATX&  IS  Bot  entitUd  !• 
the  allnvion  that  may  he  formed  on  the  water  side  of  the  street. 

Title  to  the  Soil  Covered  bt  the  Sea  Adjoinxnq  the  Coasts,  and  hy  the 
arms  of  the  sea,  and  hy  navigable  rivers,  is  by  the  oommon  law  vested  in 
the  king  as  a  trustee  for  the  people,  who  are  entitled  to  a  free  use  of  tide- 
fraters  for  the  porposes  of  navigation  and  fishing. 

Oranteb  ov  the  Soil  op  Tide- waters  can  not  so  exercise  his  right  of  prop- 
erty as  to  injure  the  right  of  navigation. 

Spanish  Jurisprudence  Treated  the  Property  in  the  American  Posses- 
sions as  vested  in  the  person  of  the  sovereign,  and  not  in  the  state. 

Delineation  op  Spanish  Policy  towards  her  American  possessions. 

Law  Presumes  that  a  Grant  op  the  Pubuc  Domain  by  a  Pubuo  and  re- 
sponsible officer  claiming  the  right  of  disposition,  is  authorized  by  th» 
government  which  he  represents. 

The  Shore  op  the  Sea  and  its  arms  is  that  space  of  land  which  lies  between 
high  and  low- water  mark. 

Obant  "op  all  Navioable  Waters"  made  to  the  state  by  the  general  gov* 
emment,  passes  all  the  title  of  the  latter  to  lands  below  high-water  mark. 

The  Orioinal  Thirteen  States  Succeeded  to  all  Rights  op  the  Crown 
over  navigable  waters  and  the  soil  covered  thereby,  by  virtue  of  their 
charters;  and  the  act  of  congress  admitting  Alabama  into  the  union  upon 
the  same  footing  as  the  original  thirteen  states  operated  to  transfer  to 
her  the  same  right  with  respect  to  navigable  waters.  It  would  seem  that 
the  state  would  enjoy  such  a  right  even  if  the  act  of  admission  did  not 
contain  such  a  clause. 

Haoan  v.  Campbell,  anU^  267>  Explained. 

Tbxspass  to  try  titles.    The  opinion  states  the  case. 

MaHin  tmd  Hale^  for  the  plaintiflb  in  eiror. 

J.  A,  Campbell,  cofntra. 

Collier,  0.  J.  It  will  be  premised,  that  the  property  in  oon« 
troversy  is  situated  directly  east  of  the  site  on  which  Fort  Ohar- 
lotte  stood,  in  the  city  of  Mobile.    The  lots  laid  off.  on  the  aiea 
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covered  by  the  fort,  at  the  time  of  their  survey  and  sale,  ex- 
tended east  to  the  margin  of  the  shore,  and  at  some  points,  even 
included  a  part  of  the  shore,  while  still  farther  east,  and  imme- 
diately adjoining,  v^as  laid  down  on  the  plat,  **  Water  street," 
then  almost,  if  not  entirely  unreclaimed.  East  of  Water  street, 
and  west  of.  the  channel  of  the  riyer,  is  situated  the  premises, 
the  title  to  which  is  now  controverted.  The  plaintifffl  insist 
upon  their  right  to  recover,  because  of  a  dedication  by  the 
United  States,  to  the  use  of  the  cify.  And  the  plaintifb  and 
defendant  respectively  contend,  that  the  title  of  each  is  com- 
plete, imder  an  act  of  congress  passed  on  the  twenty-sixth  of 
May,  1824,  **  granting  certain  lots  of  ground  to  the  corporation 
of  the  city  of  Mobile,  and  to  certain  individuals  of  said  city." 

By  an  act  of  congress,  of  the  twentieth  of  April,  1818,  the  pres- 
ident of  the  United  States  was  authorized,  whenever,  in  his  opin- 
ion, it  should  be  consistent  with  the  public  interest,  to  abandon 
the  use  of  Fort  Charlotte,  at  Mobile,  and  to  cause  the  lot  of 
ground  whereon  it  then  stood,  to  be  surveyed,  and  laid  off  into 
lots,  with  suitable  streets  and  avenues,  conforming,  as  near  as 
practicable,  to  the  original  plan  of  the  town.  The  act  further 
directs,  when  the  survey  is  completed,  one  plat  thereof  shall  be 
returned  to  the  secretary  of  the  treasury,  and  another  to  such 
officer  or  agent  as  the  president  shall  have  authorized  to  dis- 
pose of  the  lots;  and  the  lots  shall  be  offered  at  public  sale  at 
3Iobile,  on  such  day  as  the  president,  by  his  proclamation,  shall 
'designate,  in  the  same  manner,  and  on  the  same  conditions  and 
-  terms  of  credit,  as  is  provided  by  law,  for  the  sale  of  the  public 
lands  by  the  United  States:  Laws  of  the  U.  S.,  vol.  6;  Land 
Xaws,  vol.  1,  ed.  of  1838,  303. 

Jn  obedience  to  this  law,  a  survey  was  made  of  the  site  of 
Fort  Charlotte,  and  the  lots  there  laid  off  were  sold  in  1820,  and 
the  landlord  of  the  defendant  became  the  proprietor,  under  a 
conveyance  from  the  purchasers  at  that  sale,  of  the  lots  lying 
west  of  the  property  now  sought  to  be  recovered.  The  defend- 
ant does  not  rely  upon  his  riparian  proprietorship  as  entitling 
him  to  the  land  east  of  Water  street,  nor  indeed  could  he  insist 
on  it  with  success,  as  the  Fort  Charlotte  lots  were  not  bounded 
by  the  river,  but  had  other  fixed  metes  and  bounds. 

The  act  of  congress  of  1824,  on  which  the  parties  mainly  rest 
their  pretensions,  enacts:  1.  "  That  all  the  right  and  ckdm  of 
the  United  States  to  the  lots  known  as  the  hospital  and  bake- 
house lots,  containing  about  three  fourths  of  an  acre  of  land,  in 
the  city  of  Mobile,  in  the  state  of  Alabama;  and  also  all  the 
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nght  and  daua  of  the  United  States  to  all  the  lots  not  sold  or 
confirmed  to  individnalsy  either  hy  this  or  any  former  act,  and 
to  which  no  equitable  title  exists  in  favor  of  any  indiTidnal,  un- 
der this  or  any  former  act,  between  high-water  mark  and  the 
channel  of  the  riTer,  and  between  Chnrch  street  and  North 
Bonndaiy  Btreet,  in  front  of  the  said  city,  be  and  the  same  are 
hereby  Tested  in  the  mayor  and  aldermen  of  the  said  city  of 
Mobile,  for  the  time  being,  and  their  successors  in  office,  for  the 
sole  use  and  benefit  of  the  said  city  foreyer. 

2.  **  That  all  the  right  and  claim  of  the  United  States,  to  so 
many  of  the  lots  of  ground  east  of  Water  street,  and  between 
Church  street  and  North  Boundary  street  (now  known  as  water 
lots),  as  are  situate  between  the  channel  of  the  river  and  the 
front  of  the  lots,  known  under  the  Spanish  government  as  water 
lots,  in  the  said  ciiy  of  Mobile,  whereon  improvements  have 
been  made — ^be,  and  the  same  are  hereby  vested  in  the  several 
proprietors  and  occupants  of  each  of  the  lots  heretofore  front- 
ing on  the  river  Mobile,  except  in  cases  where  such  proprietor 
or  occupant  has  alienated  his  right  to  any  such  lot  now  desig- 
nated as  a  water  lot,  or  the  Spanish  government  has  made  a  new 
grant  or  order  of  survey  for  the  same,  dming  the  time  at  which 
they  had  the  power  to  grant  the  same;  in  which  case  the  right 
and  claim  of  the  United  States  shall  be,  and  is  hereby  vested 
in  the  person  to  whom  such  alienation,  grant,  or  order  of  survey 
was  made,  or  in  his  legal  representative:  provided,  that  noth- 
ing in  this  act  contained  shall  be  construed  to  affect  the  claim 
or  dainis,  if  any  such  there  be,  of  any  individual  or  individuals, 
or  of  any  body  politic  or  corporate:"  Laws  of  the  U.  S.,  vol.  7, 
818;  Ijand  Laws,  vol.  1,  ed.  1838,  398. 

Though  the  city  of  Mobile  existed  as  a  town  long  anterior  to 
the  treaties  of  St.  Bdefonso  and  Paris,  yet  even  since  the  latter 
period,  extensive  reclamations  have  been  made  of  the  shore  of 
the  river  which  bounds  it  on  the  east,  as  well  by  alluvion,  as  by 
the  employment  of  artificial  agents.  In  this  way,  several  streets 
have  been  added  in  the  eastern  part  of  the  ciiy,  running  north 
and  south,  so  that  at  this  time  the  principal  seat  of  commercial 
business  is  on  ground  rescued  from  a  bed  of  water,  since  the 
Spanish  authorities  yielded  the  possession  to  the  United  States. 
Among  these  new  streets  is  Water  street;  in  1824  it  was  proba- 
bly the  most  eastern  street  throughout  the  entire  front  of  the 
city;  at  any  rate,  there  was  none  east  of  it  in  front  of  Fort 
Charlotte. 
Waiving  a  particular  examination  of  the  act  of  1824',  we  pro- 
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ceed  to  consider  an  argument  made  for  the  defendant  which,  if 
well  founded,  will  render  unnecessaij  an  analysis  of  the  act.  It 
was  argued  for  the  defendant  that  eren  if  the  act  of  1824,  accord* 
ing  to  a  just  interpretation  of  its  terms,  conferred  upon  the  plaint- 
iffs the  interest  of  the  United  States  in  the  property  in  question, 
yet  the  act  was  wholly  inoperative,  because  no  title  was  vested  in 
the  United  States  which  could  be  granted  by  Congress.  That 
the  act  of  1819,  to  enable  the  people  of  the  Alabama  territory  to 
form  a  constitution,  for  the  purpose  of  admission  into  the  union 
on  an  equal  footing  with  the  original  states,  dedicated,  in  exr 
press  terms,  to  the  free  use  of  the  citizens  of  this  state  and  the 
United  States,  the  navigable  waters  within  the  limits  of  the  for- 
mer. That  this  dedication  embraced  so  much  of  the  soil  as  was 
covered  by  water,  not  only  at  low,  but  at  high  tide,  so  as  to 
place  it  beyond  the  just  powers  of  the  Federal  government  to 
grant  the  same:  See  1  Land  Laws,  ed.  of  1838,  310;  Toulmin's 
Ala.  Dig.  913.  And  further,  that  as  the  sovereign  power  of  the 
state  is  the  proprietor  of  the  tide  waters,  in  trust,  for  a  public, 
it  is  incompetent,  even  by  an  act  of  legislation,  to  grant  the 
space  intervening  between  high  and  low-water  marks. 

One  of  the  learned  counsel  for  the  defeodast,  supposing  the 
case  of  Hagan  et  ah  v.  CampbeU  et  al. ,  8  Port.  9  [ante,  267],  to  be  a 
decision  adverse  to  the  latter  argument,  has  insisted  that  it  is 
opposed  by  the  best  authority,  and  should  be  overruled  by  the 
court.  Before  we  consider  the  first  argument,  wo  will  briefly 
review  the  case  of  Hagan  et  ol.  v.  Campbell  et  aZ.,  so  far  as  it  has 
been  drawn  in  question.  Wo  do  not  propose  to  consider  the 
general  power  of  the  sovereign  over  the  tide  waters,  because 
such  an  inquiry  is  wholly  unnecessary,  but  we  will  undertake  to 
show  that  the  conclusion  of  the  court  in  the  case  referred  to,  is 
defensible  both  in  principle  and  upon  authority,  whether  the 
rule  of  decision  is  drawn  from  the  English  common  law  or  the 
laws  and  usages  of  Spain.  According  to  the  common  law,  not 
only  the  dominion  over  the  sea  adjoining  the  coasts,  and  over 
arms  of  the  sea  and  navigable  rivers,  but  the  right  of  property 
in  the  soil  thereof,  is  also  vested  in  the  king.  This  proceeds 
from  the  policy  of  the  common  law  to  assign  to  everything  capa- 
ble of  occupancy,  or  susceptible  of  ownership,  a  legal  and  cer- 
tain proprietor.  Notwithstanding  the  property  in  the  tide 
waters  is  vested  in  the  sovereign  to  high-water  mark,  yet  the 
people  are  entitled  to  their  use,  for  the  purpose  of  navigation  and 
fishing.  Thus  far,  the  king  may  be  regarded  as  a  trustee  for  the 
public,  an4,  upon  principle,  it  would  seem,  might  make  such 
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disposition  of  the  soil  as  would  not  impair  or  destroy  the  publio 
right. 

The  king  may  grant  the  soil  of  tide  waters  to  an  individual, 
yet  the  grantee  can  not  so  exercise  his  right  of  property  as  to 
injure  the  paramount  right  of  navigation.  The  interest  of  the 
grantee  has  been  aptly  compared  to  that  of  a  person  ,vho  owns 
the  fee  simple  of  a  road,  who,  when  the  road  is  discontinued, 
may  appropriate  the  ground  to  his  own  purposes,  but  until  then, 
he  can  not  obstruct  its  passage.  Lord  Hale  says,  that  the  jus 
privatum  of  the  proprietor  is  subject  to  tiie  jus  publicum  of  the 
community.  How  far  the  grantee  of  the  soil  may  make  recla- 
mations, so  that  he  does  not  disturb  navigation,  is  an  interesting 
question,  about  which  there  is  a  want  of  entire  harmony  in  the 
dida  and  decisions  on  this  branch  of  the  law.  All,  however, 
agree,  that  as  the  shore  becomes  derelict  by  the  receding  of  the 
waters,  he  may  appropriate  it  to  private  purposes:  Aug.  on 
Tide  Waters,  29,  33,  34, 185-143;  Bex  v.  Lord  Orosvenor  et  al., 
2  Stark.  511;  BbindeU  v.  CaUeraU,  5  Bam.  &  Aid.  268;  Harg. 
Tracts,  32;  The  Attorney-general  v.  Bichards,  1  Anst.  603. 

In  Hagan  et  al.  v.  Campbell  et  al.,  the  confirmatory  grant  made 
by  the  authorities  of  Spain,  extended  the  title  of  the  grantees 
across  the  shore  to  the  channel  of  the  river.  According  to  the 
common  law,  such  grant  was  unobjectionable — ^it  neither  ex- 
pressly nor  impliedly  authorized  any  interference  with  the  public 
right  of  navigation,  nor  did  it  appear  that  it  had  produced  such 
a  result.  But  if  it  had  been  attempted  to  be  made  the  instru- 
ment of  injury  to  the  public,  the  grant  would  not  thereby  have 
been  rendered  void — the  preventive  power  of  the  law,  by  its 
interposition,  might  have  restrained  it  to  a  legitimate  purpose. 
For  anything  disclosed  by  the  record  in  that  case,  it  may  have 
been  the  intention  to  convey  a  title  to  the  soil,  without  confer- 
ring an  authorily  to  occupy  it,  until  it  had  ceased  to  be  covered 
by  the  water,  nor  did  it  appear  that  it  was  occupied  at  an  earlier 
period.  It  is,  then,  clear,  that  the  grant,  on  its  face,  if  tested  by 
the  rules  of  the  common  law,  is  valid. 

We  will  now  consider  the  grant  in  reference  to  the  laws  and 
usages  of  Spain,  touching  her  colonial  possessions.  The  power 
of  Spain,  at  the  time  its  earliest  establishments  in  America  were 
made,  had  perhaps  far  outstripped  any  kingdom  in  Europe.  Its 
monarchs  having  extended  their  powers  far  beyond  the  limits 
which  once  circimiscribed  the  regal  authority,  were  hardly  sub- 
ject to  control  in  concerting  or  executing  their  measures.  They 
acknowledged  no  constitutional  restraint,  but  as  independent 
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masters  of  fheir  own  resolyes,  they  issued  the  edicts  lequisite 
for  modeling  the  goTemment  of  the  new  colonies,  hj  a  mere 
act  of  prerogatiTe.  The  early  inteix^^aition  of  the  Spanish  crown, 
in  order  to  regulate  the  policy  and  trade  of  its  colonies,  is  » 
peculiarity  which  distinguishes  their  progress  from  that  of  the 
colonies  of  any  other  European  nation.  The  Portuguese,  the 
English,  and  French,  considered  the  advantages  promised  by 
the  regions  occupied  by  them  in  America  as  so  remote  and  uncer- 
tain, that  their  colonies  were  suffered  to  struggle  through  a  hard 
infancy,  almost  without  aid  or  protection  from  the  parent  state. 
But  gold  and  silver,  the  first  productions  of  the  Spanish  settle- 
ments in  the  new  world,  were  more  alluring,  and  immediately 
attracted  the  attention  of  their  monarch.  Though  they  had 
contributed  little  to  the  discoveiy,  and  almost  nothing  to  the 
conquest,  of  the  new  world,  they  instantly  assumed  the  func- 
tion of  its  legislators,  and  having  acquired  a  species  of  dominion 
formerly  unknown,  formed  a  plan  for  exercising  it,  to  which 
nothing  similar  occurs  in  the  history  of  human  a&irs. 

It  was  a  fundamental  maxim  of  Spanish  jurisprudence,  with 
respect  to  America,  to  consider  its  acquisitions  there,  as  vested 
in  the  crown,  rather  than  the  state.  By  the  bulls  of  Alexander 
YI.,  on  which,  as  its  magna  charta,  Spain  founded  its  right,  all 
the  regions  which  had  been,  or  should  be  discovered,  were  be- 
stowed as  a  free  gift  upon  Ferdinand  and  Isabella.  They,  and 
their  successors,  were  uniformly  held  to  be  the  universal  pro- 
prietors of  the  vast  territories  acquired  by  conquest  in  the 
new  world.  From  them,  all  grants  of  land  flowed.  It  is  true, 
that  when  towns  were  built,  and  formed  into  bodies  corporate, 
the  citizens  were  allowed  to  elect  their  own  magistrates,  who 
were  authorized  to  adopt  measures  for  the  regulation  of  their 
own  interior  commerce  and  police.  But  no  political  power  orig- 
inated from  the  people — all  centered  in  the  crown,  and  the 
officers  of  its  nomination.  The  viceroys,  who  represented  the 
person  of  their  sovereign,  possessed  his  regal  prerogatives 
within  the  precincts  of  their  own  governments,  in  their  utmost 
extent.  Like  him,  they  exercised  supreme  authority  in  eveiy  de- 
partment of  government,  civil,  military,  and  criminal.  And,  as 
their  dominions  were  too  extensive  for  their  personal  super- 
vision, they,  in  turn,  were  represented  by  various  orders  of  mag- 
istrates— some  appointed  by  the  king,  others  by  the  viceroys — 
all  of  whom  were  amenable  to  the  jurisdiction  of  the  latter; 
unless  they  were  required  to  execute  their  duties,  without  the 
limits  of  either  of  the  viceroyalties:  Robinson's  Am.  350-352; 


June,  1839.]      MAroB  of  Mobile  v.  Eslava.  831 

Pieacoif  8  Ferdinand  and  Isabella,  toI.  2,  172-174,  486,  493- 
495. 

Thus  we  discover,  that  the  Spanish  monarch  possessed  an  un- 
limited control  over  his  American  colonies,  and  that  his  Ticeroys, 
and  other  subordinate  officers,  exercised  an  extensiye  power — 
that  he,  and  not  the  state,  was  the  proprietor  of  the  territories 
there  acquired.  Being  vested  with  the  properly,  surely  it  was 
competent  for  him  to  make  such  disposition  of  his  foreign  pos- 
sessions, as  caprice  or  a  sense  of  justice  might  dictate.  The  can- 
ons of  the  civil  law,  or  the  legislative  regulations  of  Spain,  were 
not  recognized  by  its  monarch,  as  operating  to  restrain  him  in 
making  grants  of  land  in  the  new  world.  And  it  must  therefore 
be  immaterial,  whether,  according  to  the  civil  law,  rivers,  the 
sea,  and  its  shores,  are  destined  hj  nature  to  the  common  use 
of  man,  and  thus  withdrawn  from  conmierce.  The  territory  which 
had,  or  should  be  discovered  in  America,  being  vested  in  the 
Spanish  monaichs,  it  followed,  that  ihey  might  create  a  political 
power  there,  or  retain  the  reins  of  government  in  their  own  hands, 
and  parcel  out  the  lands  to  such  individuals  as  they  might,  from 
time  to  time,  select:  and  the  power  created,  might  be  invested 
with  all  the  incidents  of  property  in  the  tide  waters,  of  which 
the  subject  was  susceptible;  or  the  king  might  confer  upon  his 
grantee,  a  proprietorship  quite  as  ample.  It  is  no  answer  to  this 
conclusion,  to  say,  that  the  right  to  the  acquisitions  of  Spain, 
whether  by  conquest  or  discovery,  vested  in  the  state,  and  not 
in  the  king;  and  that  the  bulls  of  Alexander  YI.,  could  not  give 
to  the  title  a  different  destination.  Soon  after  the  return  of  Co- 
lumbus to  Spain,  Ferdinand  and  Isabella  applied  to  the  court  of 
Rome,  to  confirm  them  in  the  possession  of  their  recent  discov- 
eries, and  invest  them  with  an  extent  of  jurisdiction,  similar  to 
that  previously  conferred  on  the  kings  of  Portugal.  It  was  an 
opinion,  perhaps  as  ancient  as  the  crusades,  that  the  pope,  as 
the  head  of  the  church  on  earth,  had  competent  authority  to  dis- 
pose of  all  coimtries  inhabited  by  heathen  nations,  in  favor  of 
Christian  potentates.  Although  Ferdinand  and  Isabella  do  not 
seem  to  have  been  fully  satisfied  of  this  right,  yet  they  were  will- 
ing to  acquiesce  in  its  assumption,  from  the  conviction,  that  the 
papal  sanction  would  most  effectually  exclude  the  pretensions  of 
all  others,  and  especially  their  Portuguese  rivals :  Prescott's  Fer- 
dinand and  Isabella,  vol.  2, 172.  This  high  power  being  accorded 
to  the  pope,  by  the  catholic  states  of  Europe,  and  especially  by 
Spain,  titles  acquired  upon  the  supposition  that  it  was  rightful, 
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can  uot  now  be  disturbed — and  acquiescence,  for  centuries,  in  its 
legitimacy,  mu»t  be  held  to  operate  as  an  estoppel. 

Again:  It  has  been  held  to  be  a  legal  presumption,  "that 
public  and  responsible  officers,  claiming  and  exercising  the  right 
of  disposing  of  the  public  domain,  did  it  by  the  order  and  con- 
sent of  the  government  in  whose  name  the  acts  were  done."  And 
consequently  grants  by  them  of  the  public  lands,  "  by  color  or 
claim  of  public  authority,  are  evidence  thereof,  until  the  con- 
trary appears  by  the  showing  of  those  who  oppose  the  title  set 
up  under  it,  and  deny  the  power  by  which  it  is  professed  to  be 
granted."  True,  ''  a  grant  is  void,  unless  the  grantor  has  the 
power  to  make  it,  but  it  is  not  void  because  the  grantee  does  not 
prove  or  produce  it.  The  law  supplies  this  proof  by  legal  pre- 
stmiption,  arising  from  the  full,  legal,  and  complete  execution  of 
the  official  grant,  under  all  the  solemnities  known  or  proved  to 
exist,  or  to  be  required  by  the  law  of  the  country  where  it  ia 
made  and  the  land  is  situated:"  United  States  v.  Arredondo  et  a/., 
6  Pet.  727,  728;  New  Orleans  v.  The  United  Stales,  10  Id.  727; 
see  also  9  Cranch,  99,^  and  5  Wheat.  303.'  As,  then,  in  the 
absence  of  all  proof,  every  proper  intendment  is  to  be  made  in 
favor  of  a  grant,  bearing  on  its  face  the  evidences  of  regularity 
and  authenticity,  we  must  suppose  that  the  officer  making  it  was 
duly  accredited  by  his  government;  and  that  he  undertook  to 
dispose  of  no  more  of  the  property  of  his  sovereign,  than  the 
laws  of  Spain  authorized. 

Wo  are  now  brought  to  consider  whether  the  act  of  1824 
vested  a  title  to  the  premises  in  dispute  in  the  plaintiffis;  and  in 
entering  upon  the  examination  of  this  question,  it  may  bo  well 
to  premise  that  the  act  of  Congress  can  not  be  held  to  assert  a 
title  on  the  part  of  the  United  States,  but  is  nothing  more  than 
a  renunciation  of  whatever  title  the  government  may  have,  or 
be  supposed  to  have  had,  to  so  much  of  the  shore  as  is  described 
in  it.  The  shore  of  the  sea  and  its  arms,  is  that  space  of  land 
which  is  alternately  covered  and  left  diy  by  the  rising  and  fall- 
ing of  the  tide;  or,  in  other  words,  that  space  of  land  which  ia 
between  high  and  low-water  marks.  It  is  this  space,  to  which 
the  United  States  quitclaimed  by  the  act  of  1824.  By  the  act 
of  Congress,  of  March,  1803,  ''regulating  the  grants  of  land, 
and  providing  for  the  disposal  of  the  lands  of  the  United  States 
south  of  the  state  of  Tennessee,"  it  is  enacted  *'  that  all  navi« 
gable  rivers  within  the  territoiy  of  the  United  States,  south  of 

the  state  of  Tennessee,  shall  be  deemed  to  be  and  remain  publio 
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faigh^ways:"  Land  Laws,  vol.  1,  ed.  1838,  p.  98,  see.  17.  And 
all  the  laws  in  regard  to  the  establishment  of  territorial  gOTem- 
ments  by  oongress,  and  the  suryej  and  disposal  of  the  public 
lands,  whether  of  an  earlier  or  later  date,  contain  similar  pro- 
visions: Id.  23,  66, 107, 195,  216,  365. 

The  several  acts  of  congress  regulating  the  survey  of  the  public 
lands,  all  provide  for  surveys  which  border  on  navigable  streams, 
to  be  so  made,  as  not  to  include  within  its  lines,  any  part  of  the 
shore:  Land  Laws,  vol.  1,  ed.  of  1838,  50,  96, 104, 191.  In  the 
last  proviso  of  the  sixth  section  of  the  act  of  1819,  "  to  enable 
the  people  of  the  Alabama  territory  to  form  a  constitution  and 
state  government,  and  for  the  admission  of  such  state  into  the 
union,  on  an  equal  footing  with  the  original  states" — ^among  the 
propositions  submitted  by  congress  to  the  convention,  for  their 
acceptance  or  rejection,  it  is  declared,  that  "  all  navigable  wa- 
ters within  the  said  state,  shall  forever  remain  public  highways, 
free  to  the  citizens  of  said  state,  and  of  the  United  States,  with- 
out any  tax,  duty,  impost,  or  toll  therefor,  imposed  by  the  state :" 
Land  Laws,  vol.  1,  ed.  of  1838,  310.  By  the  ordinance  which 
makes  a  part  of  the  constitution  of  Alabama,  the  *'  convention 
for,  and  in  behalf  of  the  people  inhabiting  this  state,  do  accept 
the  propositions  offered  by  the  act  of  congress,  under  which 
they  are  assembled."  The  act  of  congress  of  1819,  seems  to 
8up}>08e  that  by  the  admission  of  Alabama  into  the  union,  the 
jurisdiction  of  the  state  over  its  navigable  waters,  might  have 
been  exercised,  so  as  to  exclude  from  their  navigation  the  citi- 
zens of  the  United  States;  or  else  the  proposition  we  are  con- 
sideling,  was  inserted  ex  mqjore  caiUela,  that  collision  between 
state  and  federal  jurisdiction  might  be  avoided;  but  it  is  per- 
haps needless  to  inquire,  imder  what  influence  it  may  have  been 
made  a  matter  of  stipulation. 

We  find  it  also  enacted,  in  the  territorial  ordinance,  and  the 
laws  regulating  the  survey  and  sale  of  lands,  in  Mississippi  and 
Alabama,  that  the  "  navigable  waters"  shall  be  and  remain  public 
highways.  Here  were  express  avowals  by  congress,  that  they 
should  not  be  surveyed  and  sold,  but  should  be  withdrawn  from 
commerce.  For  what  purpose  were  such  avowals  made  ?  Was  it, 
in  the  first  instance,  to  prevent  the  local  legislature  from  author- 
izing an  obstruction  of  the  navigation  of  the  waters  within  the 
territory— or  was  intended,  in  the  last  instance,  to  furnish  a 
pledge  to  those  who  might  purchase  lands  of  the  United  States, 
that  the  navigable  waters  should  remain  common  property,  free 
to  the  use  of  all?    If  the  latter  was  the  object  proposed,  it 
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would  not  haye  been  consistent  with  good  faith,  for  congress  to 
make  a  grant  of  the  nayigable  waters  by  malring  that  priTate 
property,  which  before  was  dedicated  to  the  common  use  of  all 
men.  Without  speculating  further  upon  the  intention  of  con- 
gress, to  be  gathered  from  its  enactments  previous  to  1819,  W6 
think  it  sufficiently  appears  from  the  act  of  that  year,  authoriz- 
ing the  formation  of  a  state  constitution,  that  the  United  States 
proposed  to  relinquish  its  right  to  the  ''navigable  waters" 
within  this  state,  upon  an  agreement  by  the  convention,  that 
they  should  ''  forever  remain  public  highways,  free  to  the  citi- 
zens of  said  state,  and  of  the  United  States,  without  anj 
tax,  duty,  impost,  or  toll  therefor,  imposed  by  the  said  state. "* 
The  proposition  for  that  purpose,  is  thus  introduced  by  con- 
gress: ''  Sec.  6.  That  the  following  be,  and  the  same  are  hereby 
offered  to  the  convention  of  the  said  territory  of  Alabama, 
when  formed,  for  their  free  acceptance  or  rejection,  which,  if  ac- 
cepted by  the  convention,  shall  be  obligatory  upon  the  United 
States."  The  convention,  we  have  already  shown,  accepted  all 
the  propositions  submitted  to  it,  and  thus  perfected  the  stipula- 
tion between  the  state  and  federal  governments. 

It  is,  then,  considered  clear,  that  the  ''navigable  waters"  of 
this  state  have  been  dedicated  to  the  common  use  of  the  people 
of  the  United  States;  but  perhaps  it  may  be  considered  as  ques- 
tionable, what  extent  of  soil  is  embraced  by  the  dedication.  We 
think  it  must  be  so  much  ground  as  is  covered  with  the  water, 
not  only  at  low,  but  at  high  tide.  The  government  surveys  ex- 
tend thus  far,  and  the  shore  is  regarded  rather  as  a  part  of  the 
water,  than  as  land.  It  is  believed,  that  there  is  no  instance  in 
which  the  United  States,  after  having  sold  the  land  to  high 
water,  has  afterwards  asserted  a  right  to  dispose  of  the  space 
intervening  between  that  and  low-water  mark. 

There  is  another  view  which  may  be  taken  of  the  act  of  1824, 
going  veiy  satisfactorily  to  show  that  that  act  does  not  vest  in 
the  plaintiffs  the  title  they  assert.  By  the  first  section  of  the 
act  "  to  enable  the  people  of  Alabama  territory  to  form  a  con- 
stitution," etc.,  it  is  enacted,  ''  that  the  inhabitants  of  the  ter- 
ritoiy  of  Alabama  be,  and  they  are  hereby  authorized  to  form  for 
themselves  a  constitution  and  state  government,  and  to  assome 
such  name  as  they  may  deem  proper;  and  that  the  said  territoiy, 
when  formed  into  a  state,  shall  be  admitted  into  the  union,  upon 
the  same  footing  with  the  original  states,  in  all  respects  whatever :" 
Introduction  to  Aik.  Dig.  xxv.  There  is  no  reservation  by  the 
United  States,  of  a  property  in  the  navigable  waters  of  this  state. 
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or  of  the 'soil  coYered  by  them,  farther  than  we  haYe  already 
seen;  and  in  order  to  ascertain  their  lights  over  the  subject,  it 
may  be  well  to  inquire  what  rights  are  conceded  to  them  in  the 
"  original  states."  The  original  states  we  are  to  understand  to  be 
those  which  united  in  forming  the  federal  constitution.  These 
states  held  their  territorial  rights  from  the  British  crown.  The 
king,  in  virtue  of  his  prerogatiye,  was  authorized  to  create  a 
political  power  in  all.  the  countries  newly  discoyered  and  pos- 
sessed by  his  subjects:  Campbell  y.  HaU,  1  Cowp.  204.  The 
royal  charters  invested  the  colonies  with  a  political  character,  by 
which  they  succeeded  to-  all  the  territorial  interests  which  had 
previously  belonged  to  the  sovereign  power  of  the  parent  coun* 
tiy.  These  charters  created  governments,  and  were  not  con- 
strued as  other  grants  from  the  crown  were — that  is,  they  did 
not  exclude,  but  actually  included  arms  of  the  sea,  etc.  The 
colonial  governments  thus  had  ample  authority  to  alter  the 
established  law,  with  regard  to  their  tide  waters;  so  that  the  ex- 
clusive control  of  the  subject  was  vested  in  them:  Gommon-' 
weallh  V.  The  Irihabiiants  of  CharlesUyum^  1  Pick.  180  [11  Am. 
Dec.  IGl);  Ang.  on  Tide  Waters,  37-60. 

The  right  of  property  in  the  navigable  waters,  conferred  upon 
the  colonies  by  the  royal  charters,  have  never  been  relinquished 
to  the  United  States.  True,  the  power  ''  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes,"  invests  congress  with  the  right  of  empire  and 
jurisdiction  over  the  navigable  waters  of  the  country,  so  far  as 
the  exercise  of  this  constitutional  power  may  render  it  necessary. 
But  the  right  of  property,  which  was  given  to  the  *' original 
states,"  by  the  king  of  Oreat  Britain,  when  they  were  his  colo- 
nies, is  still  retained,  and  can  only  be  interfered  with  by  the  federal 
government,  to  preserve  a  free  navigation.  The  United  States, 
then,  may  be  said  to  claim  for  the  public  an  easement  for  the 
transportation  of  merchandise,  etc.,  in  the  ''navigable  waters" 
of  the  "  original  states,"  while  the  right  of  property  remains  in 
the  states.  The  "  original  states  "  possessing  this  interest  in  the 
waters  within  their  jurisdictional  limits,  the  new  states  can  not 
stand  upon  an  equal  footing  with  them  as  members  of  the  Union, 
if  the  United  States  still  retain  over  their  navigable  waters,  any 
other  right  than  is  necessary  to  the  exercise  of  its  constitutional 
powers. 

In  New  Orleans  v.  The  United  States,  10  Pet.  736,  the  court 
were  of  opinion  that  though  the  property  in  dispute  was  dedi- 
cated to  the  public  use,  so  that  the  king  had  not  the  power 
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rightfully  to  alien  it,  yet  he  had  a  limited  power  oTerHit  for  cer- 
tain purposes.  But  they  say  the  treaty  by  which  Louisiana  was 
ceded  to  the  United  States  could  not,  and  the  constitution  did 
not,  transfer  to  the  federal  government  the  right  to  exercise  the 
power  which,  previous  to  the  treaty,  was  vested  in  the  king. 
"  Special  provision,"  say  the  court, ''  is  made  in  the  constitution, 
for  the  cession  of  jurisdiction  from  the  states,  over  places  where 
the  federal  government  shall  establish  forts,  or  otiier  military 
works.  And  it  is  only  in  these  places,  or  in  the  territories  of 
the  United  States,  where  it  can  exercise  a  general  jurisdiction. 
The  state  of  Louisiana  was  admitted  into  the  union,  on  the  same 
footing  as  the  original  states.  Her  rights  of  sovereignty  are  the 
same,  and,  by  consequence,  no  jurisdiction  of  the  federal  govern- 
ment, either  for  purposes  of  police  or  otherwise,  can  be  exercised 
over  this  public  ground,  which  is  not  common  to  the  United 
States.  It  belongs  to  the  local  authority  to  enforce  the  trust, 
and  prevent  what  they  shall  deem  a  violation  of  it  by  the  city 
authorities.  All  powers  which  properly  appertain  to  sover- 
eignty, which  have  not  been  delegated  to  the  federal  government, 
belong  to  the  people." 

Here,  we  think,  is  a  clear  concession,  that  the  rights  of 
sovereignty  of  the  new,  are  quite  as  extensive  as  those  possessed 
by  the  original  states — and  that  the  powers  pertaining  to  sov- 
ereignty, which  have  not  been  delegated,  belong  to  the  states, 
or  the  people.  The  constitution  does  not,  in  express  terms, 
delegate  an  interest  in  the  navigable  waters  of  the  states,  to  the 
federal  government;  and  as  the  power  to  regulate  commerce,  by 
implication,  gives  only  an  easement,  it  will  follow,  that  the  right 
of  property  belongs  to  the  states.  Further:  the  act  of  1819 
submits  to  the  convention  several  propositions  for  their  accept- 
ance or  rejection,  which  are  intended  to  operate  when  accepted, 
as  reservations  in  favor  of  the  federal  government.  None  of 
these  propositions  reserve  a  right  of  property  in  the  navigable 
waters;  this  right  must,  then,  be  imderstood  to  have  been  yielded 
to  the  state,  upon  the  maxim  of  eo^pressio  unius  est  exclusio 
aUeriits, 

To  recapitulate,  we  are  of  opinion: 

1.  That  the  ''navigable  waters"  within  this  state,  have  been 
dedicated  to  the  use  of  the  citizens  of  the  United  States,  so  that 
it  is  not  competent  for  congress  to  grant  a  right  of  property  in 
the  same. 

2.  The  navigable  waters  extend  not  only  to  low-water,  but  em- 
brace all  the  soil  that  is  within  the  limits  of  high-water  mark. 
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3.  Bj  the  acts  of  congress  regulating  the  surrey  and  disposal 
of  the  pahlio  lands,  the  federal  govemment  has  renounced  the 
title  to  the  naTigable  waters,  and  the  soil  covered  by  them;  con- 
sequently, the  plaintiflffl  can  not  recoyer  on  the  ground  of  a 
dedication  to  the  uses  of  the  dty,  under  the  act  of  1818,  which 
is  an  enactment  of  a  later  date. 

4.  The  original  states,  in  Yirtne  of  their  voyal  charters,  are 
entitled  to  the  right  of  property  in  the  navigable  waters  within 
their  territory,  while  the  public  are  only  entitled  to  an  ease- 
ment, to  be  provided  for  imder  that  provision  of  the  federal  con* 
stitution,  which  authorizes  congress  to  regulate  commerce,  etc. 
Alabama  is  admitted  into  the  union,  on  an  equal  footing  with 
the  "original  states/'  and  of  consequence,  is  entitled  to  the 
light  of  property  in  the  tide  waters  within  its  limits. 

5.  By  the  admission  of  Alabama  into  the  union,  without  a 
reservation  of  the  right  of  property  in  the  navigable  waters,  the 
state  Buooeeded  to  all  the  right  of  the  United  States,  except  so 
fur  as  it  was  reserved  by  the  federal  constitution  in  some  of  its 
grants,  or  its  retention  was  necessary  to  enable  the  federal  gov- 
emment  to  exercise  its  delegated  powers. 

Having  attained  these  conclusions,  it  will  follow  that  the  act 
of  1824  is  inoperative,  and  confers  no  title  upon  the  plaintiffs. 
It  is,  then,  unnecessary  to  examine  the  questions  of  law  raised 
upon  the  bill  of  exceptions;  inasmuch  as  the  plaintiffs  showed 
no  right  to  recover,  it  is  clear  that  they  were  not  prejudiced  by 
the  several  decisions  of  the  circuit  judge,  adverse  to  their  pre- 
tensions. Many  other  interesting  questions  were  discussed  at 
the  bar,  which  (as  they  axe  not  material  to  a  decision  of  thecasie) 
we  will  decline  considering. 

The  judgment  of  the  circuit  court  is  aflhmed. 


Tm  QuianoK  as  to  thb  Riobt  to  Alluvion,  the  titla  to  tho  bods  of 
ttnuoM,  efeo.,  is  diacDMed  in  the  note  to  Hagan  v.  Ctm^pbettt  lefwried  to  in 
the  opfaiioQ  of  the  ooiirfc»  ante,  287. 
AIL  Dm.  Vol.  XXXni-«» 
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Logan  v.  Moulder. 

[1  ABTAWiAII,  813.] 

DiFAC/iff  IB  IiiLSOAL  Ain>  VoiD  if  entered  after  defendant  had  appeared  aad 
pleaded  In  an  action  of  covenant,  and  an  order  had  been  made  Boataudng 
a  demnrrer  to  the  plea,  and  awarding  a  writ  of  inquiry  therenpon. 

dimilOATX    OF    THE    RXOIBTXB    AND    BJBGEIYSK  IS  EVIDXNCB  OV  A  CLAOI 

nnder  an  act  of  congress  passed  May  24,  1828,  making  a  donation  of 

public  lands  to  a  particular  class  of  persons  who  had  complied  with  iti 

provisions,  and  also  with  the  stipulations  of  the  treaty  between  the 

United  States  and  the  Cherokee  nation. 
Ck)VEyAirT  OP  Warbantt  Usually  Inserted  in  Ancient  Deeds,  in  Eog- 

land,  never  had  any  legal  existence  under  our  form  of  government 
CoTENANTS  6v  Seisin,  Bioht  TO  OoNVBT,  and  against  inoombranoes,  art 

mere  personal  covenants  and  not  assignable  at  common  law. 
Covenants  ov  Wabbantt  and  ov  Quiet  Enjotuent  are  real  covenants  nm- 

ning  with  the  land. 
Eviction  Need  not  be  Alleged  by  plaintiff  in  declaring  on  a  ooveoant  of 

seisin. 
Covenant  oe  Seisin  is  Broken  at  the  moment  of  its  execution  if  the  gitator 

is  not,  at  the  time,  lawfully  seised. 
Personal  Covenants  not  Bunnino  with  the  Land  are  violated  as  sooa  •■ 

made,  if  there  is  no  right  or  authority  in  the  party  executing  them. 
BiOBT  ov  Action  upon  a  Covenant  Accrues  instantly  upon  the  breach  of  it 
Eviction  bt  a  Paramount  Title  must  be  Allbqed  to  charge  a  party  for 

breach  of  a  covenant  of  warranty,  or  for  quiet  enjoyment 
Personal  Covenant,  where  the  Grantor  has  no  Rioht  or  Title  to  Cok- 

VET,  is  broken  at  the  instant  the  deed  is  executed,  and  in  dedariag  on 

such  a  covenant  the  plaintiff  need  not  aver  an  eviction. 
B\nu>EN  ov  Proof  is  upon  the  Detendant  to  show  his  interest  in  the  estate, 

or  his  authority  to  make  the  grants  in  an  action  assigning  a  breach  of  • 

personal  covenant 


JaiL  1839.]  Logan  u  Mouldeb.  839 

?LBA  WHICH  Fails  to  Ahswxb  thx  Avxbmxkt  that  defendant  had  no  tiUe, 
in  an  action  npon  a  ooyenant  of  seisin,  is  insaffident  and  defeottm. 

Ueasckk  or  Damaoks  iob  Bkxach  of  a  Pkbsokal  CoYBirAMT  contained  in 
a  deed,  where  no  frand  is  alleged,  is  the  purchase  money  with  interaet. 

ConoTAST  OK  Dbbd  is  Eyidengb  ov  the  Valux  or  compensation  in  damages 
that  the  vendee  is  entitled  to  reooTer. 

GoTZHANT.  Plea  of  performance.  Demuner  to  plea,  and 
joinder.    Demurrer  sustained.    The  opinion  states  the  facta. 

Cummins  and  Pike,  for  the  phuntiff  in  error. 

Ibwler,  contra. 

By  Court,  Ijaot,  J.  This  is  an  action  of  covenant  founded  on 
a  writing  under  seal,  by  which  Logan  binds  himself  to  convey 
to  Moulder,  the  Lovely  claim  of  one  Peter  Mercer,  to  three  hun- 
dred and  twenty  acres  of  land,  and  warrants  the  same  to  be  a 
good  claim  agreeably  to  the  act  of  congress,  and  to  make  such 
other  and  further  proof  as  may  be  found  necessaiy  to  establish 
its  validity.  The  breaches  assigned  negative  the  general  terms 
of  the  covenant;  and  allege,  that  the  covenantor  did  not  make 
any  other  and  further  proof  to  establish  the  claim,  that  the  claim 
is  not  a  good  and  valid  claim,  and  that  at  the  time  of  executing 
the  deed,  the  defendant  had  no  title  to  said  claim. 

At  the  return  term  of  the  writ,  the  defendant  in  the  court  be- 
low, appeared  and  craved  oyer  of  the  writing  sued  on,  and  filed 
a  general  demurrer  to  the  declaration,  to  which  there  was  a  join- 
der, and  judgment  was  thereon  given  against  the  demurrer.  He 
then  put  in  a  plea  of  performance,  averring  that  no  other  or  fur- 
ther proof  was  necessary  to  establish  the  claim,  that  the  claim 
was  a  good  and  valid  claim,  and  that  he  had  some  title  to  the 
settlement  right  of  him,  the  said  Mercer.  To  this  plea  there 
was  a  demurrer,  joinder,  and  judgment  against  the  sufficiency  of 
the  plea;  and  a  writ  of  inquiry  was  thereupon  awarded  to  the 
next  succeeding  term.  At  the  return  term  of  the  writ,  the  entiy 
is,  that  the  defendant  mode  default,  and  a  jury  was  then  called 
to  execute  the  writ  of  inquiry;  who  assessed  damages  for  the 
breach  of  the  condition  of  the  covenant  against  the  defendant, 
and  final  judgment  was  thereon  rendered.  At  the  trial  of  the 
cause,  the  court  instructed  the  juiy  that  the  measure  of  damages 
was  the  value  of  a  Lovely  claim  at  the  time  of  executing  the 
covenant,  and  refused  to  permit  the  attorney  for  the  defendant 
to  read  its  conditions  as  evidence  in  mitigation  of  damages.  To 
the  opinion  of  the  court  a  bill  of  exceptions  was  filed,  and  made 
part  of  the  record,  and  the  case  is  now  brought  up  to  this  court, 
by  a  writ  of  error,  to  reverse  the  judgment  below. 
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The  aasignmeiit  of  errorB  preeents  the  following  questions  for 
our  examination  and  decision:  1.  Are  the  proceedings  in  the 
coose,  in  awarding  and  executing  the  writ  of  inquiiy,  illegal? 
2.  Is  there  a  good  cause  of  action  laid  in  the  declaration,  and 
are  the  breaches  well  assigned,  or  in  other  words,  is  the  de- 
fendant's plea  a  sufficient  answer  to,  or  denial  of  the  allegations 
charged?  3.  What  is  the' true  rule  or  measure  of  damages 
for  a  breach  of  coyenant  of  seisin,  warranty,  or  to  convey  a  good 
and  valid  titie  ?  The  first  question  presents  no  difficulfy ,  and 
may  be  briefly  disposed  of.  The  writ  was  awarded  and  executed 
in  strict  conformity  with  our  statute  on  the  subject;  the  entry 
that  the  defendant  made  default  at  the  return  term  of  the  writ, 
was  wholly  idle  and  nugatory,  for  the  record  shows  that  before 
that  time,  he  had  appeued  and  pleaded  to  the  action;  and  such 
an  entry  being  an  improper  and  illegal  one,  surely  can  not  be 
permitted  to  set  aside  and  annul  both  an  interlocutory  and  final 
judgment  properly  rendered,  and  regularly  entered  up  in  the 
cause:  See  Dig.  822. 

Before  the  court  proceed  further  in  their  inTestigation,  it  is 
necessary  to  define  what  is  meant  by  the  term  Lovely  claim.  It 
is  a  donation  made  by  the  general  government,  of  two  quarter 
sections  of  the  public  lands,  according  to  the  legal  subdivisions 
of  the  public  stureys,  to  a  particular  class  of  persons,  who  are 
embraced  by  the  act  of  congress  of  the  twenty-fourth  of  May, 
1828,  and  who  have  complied  with  the  conditions  therein  im- 
posed, and  also  with  the  stipulations  of  the  treaty  ratified  be- 
tween the  United  States  and  the  Cherokee  nation  of  Indians,  on 
the  twenty-eighth  of  May,  1828:  See  Laws  of  the  United 
States  relating  to  the  public  lands,  vol.  2,  p.  233,  sees.  8, 9;  and 
Indian  Treaties,  No.  97,  p.  62.  The  evidence  of  the  claim  is 
the  certificate  of  the  r^;ister  and  receiver  of  the  land  office  usu- 
ally indorsed  on  the  back  of  the  proof  taken  before  them,  show- 
ing that  the  conditions  of  the  act  and  the  stipulations  of  the 
treaty  have  been  complied  with.  Whenever  the  setUer  is  able 
to  adduce  the  certificate  of  titie,  his  right  of  entry,  which  in  the 
first  instance  was  inchoate,  then  becomes  complete,  and  he  is  fully 
authorized  to  make  a  location  or  entry  of  the  land  claimed 
according  to  the  provision  of  the  law  imder  which  his  interest 
accrues;  and  the  government,  on  the  presentation  of  the  certifi- 
cate of  the  register  of  the  land  office  to  the  secretary  of  the  treas- 
ury, is  bound  to  issue  to  him  or  his  heirs  a  patent  or  grant  for 
the  land.  The  covenant  declared  on,  warrants  and  defends  such 
a  claim  to  be  a  good  and  valid  claim,  agreeably  to  the  act  of 
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oongress,  and  pmrports  to  conyey  a  good  and  lawful  title  under 
it.  The  declaration  is  not  accurately  or  formally  drawn,  but  is 
belieyed,  howoTer,  to  be  substantially  correct,  if  it  contains  a 
good  cause  of  action.  As  there  was  a  demurrer  to  the  plea,  if 
the  declaration  is  defective,  or  the  breach  is  not  properly  assigned, 
the  court  will  go  back  to  it,  and  give  judgment  against  him  who 
committed  the  first  fault  in  the  pleadings.  This  brings  us  to 
the  consideration  of  the  nature  of  the  covenant  sued  on  and  the 
conditions  it  contains.  It  is  a  deed  of  bargain  and  sale  to  con- 
vey a  Lovely  claim,  with  a  warranty  of  title.  The  breaches 
assigned  negative  the  general  words  of  the  covenant;  but  the 
cause  of  action,  if  there  be  any,  arises  from  the  allegation,  that 
at  the  time  the  defendant  executed  the  covenant,  he  had  no  good 
or  valid  title  to  the  claim  in  controversy.  It  is  contended  by 
the  plaintiff  in  error,  that  this  is  an  action  founded  on  a  war- 
ranty of  title,  and  that  no  recovery  can  be  had,  because  the 
declaration  nowhere  alleges  an  eviction.  The  old  covenant  Of 
warranty  usually  inserted  in  ancient  deeds,  and  the  action  upon 
them,  have  long  since  become  obsolete  in  England,  and  it  is 
believed  they  never  had  any  l^gal  existence  under  our  form  of 
government;  they  were  real  covenants  running  with  the  land, 
whereby  the  grantor  of  an  estate  in  freehold  warranted  the  title^ 
and  he  and  his  heirs  upon  voucher,  or  judgment  rendered  against 
him  in  a  writ  warranlia  chartcB^  were  bound  to  give  other 
lands  to  the  value  of  those  from  which  there  had  been  eviction  by 
a  paramount  title;  the  heir  of  the  warrantor  was  liable  only  on 
the  condition  that  he  iiad  other  land  of  equal  value  cast  on  him. 
by  descent. 

The  introduction  of  personal  covenants  into  modem  deeds, 
has  long  since  superseded  this  mode  of  conveyance,  and  the 
usual  covenants  in  such  case  are:  "  1.  That  the  grantor  is  law- 
fully seised;  2.  ^liat  he  has  a  good  right  to  convey;  3.  That 
the  land  is  free  from  incumbrance;  4.  That  the  grantee  shall 
quietly  enjoy;  5.  That  the  grantor  will  warrant  and  defend  the 
title  against  all  lawful  claims."  The  covenants  of  seisin,  and 
of  right  to  convey,  and  against  incumbrances  are  personal  cov- 
enants, not  running  with  the  land,  nor  passing  to  the  assignee, 
but  are  declared  to  be  mere  choses  in  action,  not  assignable  at 
common  law.  The  covenants  of  warranty,  and  of  quiet  enjoy- 
ment, are  in  the  nature  of  a  real  covenant,  and  run  with  the 
land,  and  descend  to  the  heirs,  and  are  made  transferable  to  the 
assignee.  In  the  present  case  the  cause  of  action  does  not  re- 
sult from  the  covenant  of  warranty,  nor  on  the  defendant's  fail- 
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lire  to  make  other  and  further  proof  to  establish  the  Taliditj  of 
the  claim ;  for  the  plea  fully  answers  both  of  these  allegations; 
but  it  accrues  on  the  substantial  averment,  that  at  the  time  of 
executing  the  deed,  Logan  had  no  right  nor  title  to  the  doni^ 
tion  claim  of  Peter  Mercer. 

What  is  the  obligation  imposed  by  the  assignment  of  such 
breach?    Must  the  vendee  allege  an  eviction  to  sustain  his  ac- 
tion, or  if  he  avers  that  the  vendor  never  had  any  title  to  con- 
vey, is  the  allegation  of  an  eviction  dispensed  with  ?    When  was 
the  covenant  broken,  or  at  what  time  did  the  cause  of  action 
accrue  ?    This  question  is  readily  answered  by  attending  to  the 
nature  of  the  pleadings  in  the  cause,  and  the  legal  presumptions 
they  raise.     The  grantor  is  certainly  bound  by  the  deed.    In  that 
he  has  asserted  he  has  a  good  and  valid  claim,  or  full  power  and 
lawful  authority  to  convey,  and  consequently  he  has  voluntarily 
taken  upon  himself  the  burden  of  proof,  and  as  it  was  more 
properly  in  his  own  knowledge,  what  estate  he  had  granted, 
than  that  of  the  grantee,  who  is  presumed  to  be  a  stranger  to  it, 
the  court  will  compel  him  to  produce  the  evidence  of  his  title, 
whenever  it  is  legally  demanded;  so  that  they  may  see  whether 
at  the  time  he  executed  the  covenant,  he  had  a  good  and  valid 
claim,  or  full  power  and  lawful  authority  to  convey;  the  vendee 
is  supposed  to  rely  on  the  vendor's  deed,  and  if  he  suspect  the 
<^tle  to  be  defective,  he  is  not  bound  to  wait  until  he  is  lawfully 
-evicted,'  but  may  commence  suit  at  any  time,  and  maintain  his 
;  action  unless  the  vendor  show  he  has  performed  the  condition 
^f  his  bond.     What  is  that  condition  ?    ''  The  vendor  has  cov- 
enanted he  had  a  good  right  and  lawful  authority  to  convey, 
which  is  equivalent  to  a  covenant  of  seisin;  and  that  being  the 
case,  the  law  will  not  permit  him  to  shift  the  responsibility  from 
his  own  shoulders  on  to  those  of  the  vendee." 

It  is  immaterial  in  whom  the  title  is  vested;  the  grantor  has 
declared  that  it  vests  in  him,  and  he  is  bound  by  his  deed  and 
the  legal  presumption  arising  from  it,  to  show  what  title  he  pos- 
sessed, when  his  grantee  questions  it  in  a  court  of  justice.  His 
authority  to  execute  the  covenant  is  derived  from  the  legal  inter- 
est he  had  in  the  claim,  and  where  there  is  no  right  or  title  there 
can  be  no  authority  to  sell.  It  is,  therefore,  unnecessary  for  a 
plaintiff  in  declaring  on  a  covenant  of  seisin,  where  a  defendant 
binds  himself  that  he  has  good  right,  full  power,  or  lawful 
authority  to  grant,  to  allege  an  eviction,  in  order  to  maintiain  the 
action,  for  the  covenant  is  broken,  if  at  all,  at  the  vexy  moment 
it  is  executed,  and  a  right  of  action  accrues  instantly  upon  the 
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txreftch  of  ii.  All  coyenants  that  are  not  proBpecttre,  and  that 
do  not  pass  with  the  land,  are  striotlj  personal  ooTenants,  and 
if  Uiereis  no  right  or  authority  in  the  party  ezeoating  them,  thej 
are  dedaied  to  be  broken  so  soon  as  made;  and  may  be  sned  on 
at  any  time,  and  a  recoTexy  had  without  alleging  an  eviction,  or 
an  intermption  in  the  title.  The  leading  case  on  this  snbject  is 
that  of  Bradshaw^  9  Co.  60;  where  the  tme  role  was  laid  down 
by  all  the  judges,  which  has  been  followed  up  erer  since.  In 
the  case  of  Miscot  t.  BaUet,  Oro.  Jac.  369,  and  Olinister  t.  Aud^ 
ley^  Sir  T.  Raym.  14,  the  question  was  again  brought  under  dis- 
cussion, and  the  decision  in  Bradahaw'a  case  fully  sustained. 
The  doctrine  settled  by  those  authorities  has  been  repeatedly 
approved  in  many  recent  cases  by  the  court  of  king's  bench, 
and  it  baa  been  expressly  recognized  and  reasserted  by  most  if  not 
all  of  the  American  decisions  on  the  subject:  2  Saimd.  181,  n.  b;^ 
8  Etot,  80;*  8  T.  B.  459,-*  Bac.  Abr.,  Coy.,  16;  FuUin y.  Nicholas, 
1  Lev.  83;  Cro.  Bliz.  749,*  916,-*  Greenby  v.  WUcocka,  2  Johns.  1 
[8  Am.  Dec.  379];  HamiJUxm  v.  WUsm,  4  Id.  72  [4  Am.  Dec. 
263];  Abbott  v.  Allen,  14  Id.  248;  Com.  Dig.,  Pleader,  c.  46,  49; 
MaanUm  v.  Hobbe,  2  Mass.  433  [3  Am.  Dec.  61];  2  Boot,  4;'  Sug. 
Vend.  415;  Marrie  v.  Phetps,  6  Johns.  49  [4  Am.  Dec.  323];  De- 
ktvergne  v.  Narria,  7  Id.  358  [5  Am.  Dec.  281];  S.  P.  Stanard  v. 
Eldridgey  16  Id.  264.  The  rule  is  different  in  covenants  that 
run  with  the  land;  at  common  law  upon  voucher,  or  upon  the 
writ  of  warrarUia  chartce,  the  demandant  recovered  of  the  war- 
nintor  to  have  other  land  of  equal  value  with  the  lands  of  which 
feoffee  is  evicted;  and  when  personal  covenants  were  introduced 
as  a  substitute  for  the  remedy  on  the  vouchers  and  warrantia, 
the  established  measure  of  damages  was  not  at  all  varied  or 
affected.  In  order  to  charge  a  party  on  a  covenant  of  warranty, 
in  eviction  must  be  alleged  by  a  paramount  legal  title,  and  so 
on  a  covenant  for  quiet  enjoyment,  for  in  both  of  these  cases 
there  is  no  breach  of  the  condition,  unless  an  eviction  be  had, 
for  it  is  that  which  constitutes  the  breach,  and  gives  a  good 
cause  of  action:  2  Saund.  178  a,  n.  9, 181  a,  n.  10;^  Dudley^y, 
FoOeaU,  3  T.  B.  684;'  Noble  v.  King  and  SmUh,  1 H.  Bl.  34;  Greenby 
V.  WOcocks,  2  Johns.  1  [3  Am.  Dec.  379];  3  Marsh.  324;*  Mars^ 
ion  V.  Hobbs,  2  Mass.  439  [3  Am.  Dec.  61];  2  Kent,  475. 

This  principle  may  be  considered  conclusively  settled,  that  in 
all  personal  covenants,  where  the  grantor  has  no  right  or  title  to 

1.  WMtoM  T.  llUe.  SSanad.  ITS.        S.  Barton  f .  Wtbb,      6.  LoMMing  t.  Loo^Hng, 
>.  a4U  Y.  B€td.  4.  Mintt  T.  BdhU.         6.  Johnton  t.  Moor,  2  Boot,  MX 

T.  Watlon  t.  ffeU,  8  Sannd.  178. 
••  DmMe^  t.  FoUUtt,  9.  Bimey  y.  Hann;  B.  O.,  18  Am  Deo.  107. 
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conTej,  the  breach  of  the  covexkant  happens,  if  at  all,  at  the  yeiy 
moment  of  time  the  deed  is  executed;  and  in  declaring  on  sack 
a  covenant,  the  plaintiff  need  not  aver  an  eviction,  but  the  bmv 
den  of  proof  is  with  the  defendant,  and  it  devolyes  on  him  to 
show  what  interest  he  had  in  the  estate  or  chattels,  in  order  that 
the  court  may  judge  what  authority  he  had  to  make  the  grant  or 
agreement.  This  being  the  case,  it  necessarily  follows,  that  the 
declaration  in  the  present  case,  sets  out  a  good  cause  of  action, 
and  that  the  breaches  are  there  properly  assigned.  It  has 
already  been  observed  that  the  plea  answers  fully  every  part  of 
the  declaration  except  the  averment,  the  defendant  had  no  title 
to  the  Lovely  claim  of  Peter  Mercer.  In  regard  to  that  breach, 
which  constitutes  the  real  cause  of  action,  it  wholly  avoids  the 
issue;  and  hence,  as  the  breach  is  well  assigned,  the  plea  must, 
of  course,  be  defective.  The  allegation  is,  that  the  defendant  in 
the  court  below  has  no  right  nor  title  to  the  claim  he  conveyed. 
The  plea  avers  that ''  he  had  some  title  to  the  said  settlement 
right  of  the  said  Mercer."  What  kind  of  interest  or  title  had  he 
to  the  claim  as  set  forth  in  his  plea?  Was  it  an  estate  for  life 
or  for  years,  or  was  he  seised  of  an  indefeasible  estate  of  inher- 
itance in  fee  ?  It  certainly  can  not  be  pretended  that  the  words 
"  some  title,"  mean  any  one  or  all  of  these  estates.  If  they  mean 
anything,  it  is,  that  the  defendant  had  no  title  at  all,  and  his 
plea  negatively  establishes  the  charge  made  in  the  declaxation, 
which  is,  that  at  the  time  the  defendant  executed  the  covenant 
sued  on,  he  had  no  right,  title,  or  interest  in  the  Lovely  claim  of 
Peter  Mercer.  The  court,  therefore,  rightfully  sustained  the  de- 
murrer to  the  plea. 

The  only  remaining  question  to  be  decided  is,  what  constitutes 
the  true  value  or  measure  of  damages  in  actions  for  a  breach  of 
personal  covenant  where  there  is  no  fraud  alleged.  This  ques- 
tion can  scarcely  any  longer  be  regarded  as  open  for  investiga- 
tion; the  adjudications  on  the  subject  have  been  so  frequent  and 
conclusive  upon  the  point,  that  nothing  can  be  said  in  support  of 
the  jiistice  or  policy  of  the  rule.  It  may  now  be  asserted  that 
the  ultimate  extent  of  the  vendor's  responsibility,  under  all  and 
any  of  the  usual  covenants  in  his  deed,  is  the  purchase  money 
with  interest.  This  is  believed  to  be  the  general  rule  throughout 
the  United  States,  and  is  particularly  applicable  to  the  condi- 
tion and  situation  of  our  country;  Stoats  v.  Eae'rs  of  Ten  Eyck^  S 
Cai.  112  [2  Am.  Dec.  254];  Pitcher  v.  Livingston^  4  Johns.  1  [4 
Am.  Dec.  229];  Casioell  v.  WendaU,  4  Mass.  108;  4  Dall.  441;^ 

1.  Bender  v.  Fromberger. 
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MarsUm  ▼.  Bobbs,  2  Ma^.  434,  455  [3  Am.  Dec.  61];  Dowsdle  t. 
Crams,  2  Wheat.  62;  n.  ^  Letcher  and  Arnold  v.  Woodson,  1 
Brock.  212;  Sheperd  el  al.  ▼.  Hampton,  4  Cond.  233;  Hopkins  y. 
Lee,  6  Id.  23;  Sumner  v.  Williams,  8  Mass.  162  [5  Am.  Dec.  83]; 
Nichols  V.  Waller,  Id.  243. 

The  coiisideration  money  and  interest  is  the  compensation  in 
damages  that  the  vendee  is  entitled  to  recover,  and  the  covenant, 
or  deed,  is  evidence  of  that  value.  "The  interest  is  given  to 
countervail  the  mesne  profits  that  the  grantor  is  liable  for,  and 
is,  or  ought  to  be,  commensurate  in  point  of  time,  "with  the  legal 
claim  of  the  mesne  profits.''  The  consideration  money  is  the 
amount  agreed  on  by  the  parties  themselves.  What  is  it  that 
the  vendee  has  parted  with,  or  the  vendor  received  ?  Merely  the 
purchase  money  with  interest;  certainly  then,  the  vendor  should 
not  be  liable  where  there  is  no  intention  or  evidence  of  fraud,  to 
a  greater  extent  than  his  vendee  has  been  injured;  and  that  is 
the  consideration  money  and  interest.  To  establish  any  other 
principle  would  be  to  commit,  in  most  cases,  great  and  palpable 
injustice,  and  in  many,  certain  and  speedy  ruin.  In  the  instruc- 
tions given  by  the  circuit  court  to  the  jury  on  that  point,  the 
principle  here  laid  down  as  to  the  measure  of  damages  was 
clearly  departed  from,  and  of  course  that  decision  is  manifestly 
erroneous. 

The  instructions  are,  that  the  value  of  a  Lovely  claim  at  the 
date  of  the  execution  of  the  covenant,*and  not  the  consideration 
money  and  interest,  was  the  correct  measure  of  damages.  The 
judgment  of  the  court  below  must  therefore  be  reversed  with 
costs,  and  the  cause  remanded  to  be  proceeded  in  agreeably  to 
the  opinion  here  expressed. 

CovsKAi^  OF  Seisin  13  a  Personal  Covenant  for  which  a  breach  may 
be  immediately  assigned,  if  the  grantor  was  not  seised  at  the  time  of  its  oxe- 
cation:  WesUnvok  v.  MeMUlan,  26  Am.  Dec.  187,  and  note,  in  which  the 
cases  contained  in  thia  series  relative  to  the  facts  which  amount  to  a  breach 
of  the  covenant  of  seisin,  are  collected. 

AcnoN  von  Breach  oy  CSovenant  oy  Wailbanit  may  be  maintained 
without  showing  an  actual  eviction  by  a  pAnunoant  title.  A  surrender  to 
the  owner  of  the  paramount  title,  or  a  purchase  in  order  to  quiet  and  sup- 
press it,  is  sufficient:  Donnell  v.  Tlyomp^on,  25  Am.  Dec  210.  It  seems  gen- 
erally that  a  covenant  of  warranty  is  not  broken  until  the  grantee,  his  heir 
or  assignee  is  evicted  or  disturbed  in  the  enjoyment  of  the  premises  or  a 
part  of  them,  by  some  one  claiming  a  paramount  title:  King  v.  Kerr^B  Adm*rs, 
22  Id.  777,  and  note  thereto,  in  which  this  principle  of  law  is  verified  by 
citations  of  authorities  from  this  series. 

Measxtsb  ov  Damages  fob  Bbeach  of  Ck>V8NANT  contained  in  a  deed  is 
the  consideration  of  the  deed  and  interest:  Hanson  v.  Buekner's  ExW,  29  Am. 
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Deo.  401;  King  ▼.  Kerr^s  AdnCr,  22 19.  777,  and  note;  iniarest  in 
mch  damages  is  oompated  from  the  date  of  the  deed,  and  not  from  the  day  of 
actnal  payment,  whether  prior  or  after  aach  date:  MeMittan  ▼.  EUekie^  16 
Id.  107;  Oummihu  y,  Kennedy,  14  Id.  45,  and  note. 


HA.WKINS  V.  GrOVBRNOB. 

[1  AsKAiraAS,  570.] 

PowzB  OF  Sup&BUB  CouRT  TO  IsscTE  A  Wbit  OF  Mandakus  depends  «x- 
clnaively  upon  the  express  language  of  the  constitotion. 

OovxBNOR  OF  A  Stats  IS  NOT  Ambnablb  TO  THB  JiTDioiABT  for  the  man- 
ner in  which  he  performs,  or  for  his  faUore  to  perform,  his  legal  and  oon- 
stitutional  duties. 

Official  Acts  of  tbts  Govsbnob  of  a  Statb  abx  Poutigal,  and  most  ba 
politically  examined  in  the  manner  pointed  ont  by  the  oonstitatioiL 

WhKBB  THE  Ck>NSTITUnOK  ASSIGNS  NO  MiNISTEBIAL  ACTS  to  the  offioB  oC 

gOTemor,  the  Uw  can  enjoin  none. 

SSPABATB  IXkPABTMENTS  OF  GoTXBNMENT  ABB  CHARGED  WITH  THB  DUTr 

OF  Intebpbstikg  THB  CONSTITUTION  foT  themselves;  they  judge  under 

the  responsibilities  it  imposes,  and  are  aooountablp  in  the  manner  pointed 

out  by  it. 
Leoislatobb  can  Ezbboisb  no  Power  which  Pbopeblt  Belongs  to  thb 

Jttdiciabt,  nor  the  judiciary  any  power  that  rightfully  belongs  to  the 

executive. 
Granting  of  Commissions  to  Infbbiob  Officers  is  a  constitutional  duty 

enjoined  upon  the  executive,  and  is  strictly  and  exclusively  politicaL 
SuFBEME  CouBT  HAS  NO  JuBiSDiCTiON  to  issue  a  writ  of  nuuidamus  to  com- 

pel  the  governor  of  a  state  to  grant  a  commission  to  a  subordinate  funo- 

tionary. 

Petition  for  a  rale  directing  the  goYemor  of  the  state  to 
show  cause  why  a  peremptoiy  writ  of  mandamus  should  not  be 
awarded  against  him,  commanding  him  to  issue  a  commission  to 
Hawkins,  the  petitioner,  as  commissioner  of.  public  buildings. 

Cummins  and  Pike,  for  the  petitioner. 

Hempstead,  contra. 

By  Court,  Laot,  J.  This  is  a  motion  for  a  rule  agsmst  the 
goTemor  of  the  state,  to  show  cause,  if  any  he  has,  why  a  per- 
emptory mandamus  should  not  issue,  commanding  him  to  make 
out  and  deliver  to  Bichard  C.  Hawkins  his  commission  to  the 
office  of  commissioner  of  public  buildings.  The  application 
was  made  during  the  present  session  of  the  supreme  court,  and 
is  foimded  upon  a  petition  regularly  sworn  to,  and  other  exhib- 
its filed  in  the  cause. 

The  applicant  claims  to  be  duly  elected  by  a  majorify  of  all 
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the  ToteB  of  both  houses  of  the  general  assembly.  The  petition 
states  that  upon  the  seventeenth  day  of  NoYember,  1838>  the  appli- 
cant transmitted  to  the  governor  of  the  state  the  oertifioate  of  the 
speaker  of  the  house  of  representatives  and  of  the  president  of 
the  senate,  officially  notifying  him  of  his  election  to  fill  the 
office  of  commissioner  of  public  buildings,  and  at  the  same 
time  he  addressed  a  letter  to  his  excellency,  requesting  him  to 
giant  the  commission,  which  he  was  entitied  to  by  law.  The 
governor  replied  to  the  communication,  refusing  to  issue  the 
commission  upon  the  ground  that  at  the  time  the  election  was 
held,  there  was  no  law  in  force  authorizing  the  legislature  to  hold 
an  election  for  the  commissioner  of  public  buildings.  Copies 
of  the  correspondence  are  attached  to  the  petition,  and  from  the 
letters  of  the  applicant  and  the  executive,  it  appears  that  the 
requisitions  of  the  statute,  prescribing  the  manner  of  certify- 
ing the  election  to  the  governor,  were  fully  complied  with  on 
the  part  of  the  petitioner,  and  that  the  governor  withheld  the 
commission  under  the  belief  that  the  election  was  illegal  and 
invalid. 

It  is  contended,  in  behalf  of  the  motion,  that  the  law  creat- 
ing the  o£Sce  of  commissioner  was  in  force  from  and  after  the 
time  of  its  passage;  and  as  the  applicant  has  shown  by  vir- 
tue of  his  certificate  of  election,  that  he  has  a  vested  right 
to  the  commission,  the  executive  has  no  power  or  authority 
to  withhold  it.  The  applicant's  right  is  founded  or  originates 
under  an  act  of  the  legislature,  approved  March  3, 1838,  which 
declares  ''  that  there  shall  be  elected  by  the  general  assembly  a 
commissioner  of  public  buildings."  That  the  commissioner  so 
appointed  shall  be  commissioned  by  the  governor,  and  shall 
hold  his  office  for  two  years,  and  receive  one  thousand  dollaru 
per  annum  in  full  compensation  for  all  his  services:  See  Pamph- 
let Act  of  the  Legislature,  1837,  84. 

The  first  question,  then,  submitted  for  our  consideration  and 
decision  is,  has  the  supreme  court  jurisdiction  of  the  case  ?  or  is 
the  governor  of  the  state  such  an  officer  to  whom  the  writ  may 
be  properly  directed  upon  legal  or  constitutional  principles? 
Should  the  question  be  answered  in  the  affirmative,  then  it  will 
become  necessaiy  for  the  court  to  determine  the  validity  of  the 
election  of  the  conunissioner.  But  should  it  be  answered  in  the 
negative,  it  will  be  wholly  useless  to  prosecute  the  inquiry  far- 
ther; for  if  the  court  does  not  possess  jurisdiction  to  try  the 
cause  and  award  the  writ,  they  can  pronotmce  no  valid  judgment 
concerning  the  election.    The  peculiar,  constitutional  delicacy 
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and  importance  of  this  question  require  of  this  court  a  full  and 
complete  exposition  of  the  principles  upon  which  this  opinion 
is  founded.  These  principles  enter  into  the  composition  of  civil 
goTemment  itself,  and  yitally  concern  the  balance  of  power 
established  by  the  constitution. 

It  is  contended  that  the  case  of  Taylor  v.  The  Governor, 
decided  by  this  court,  and  reported  arde^  21/  fully  settles  the 
question  of  jurisdiction  of  the  supremo  court  to  award  a  man- 
damus against  the  chief  ezecutiTe  of  the  state,  compelling  him 
to  issue  a  commission  wheneyer  it  appears  that  he  has  improp* 
erly  withheld  it.  It  certainly  neyer  was  the  intention  or  the  design 
of  this  court  to  decide  in  that  case,  or  in  any  other,  that  they 
had  power  to  issue  a  mandamus  against  the  governor  of  the 
state,  to  compel  him  to  perform  his  legal  or  constitutional 
duties;  neither  will  the  facts  or  circumstances  of  that  case,  or 
the  reasoning  upon  which  the  court  proceeded,  justify  any  such 
conclusion.  It  is  freely  admitted  that  it  would  have  been  more 
appropriate  and  judicial  for  this  court  to  have  met  and  to  have 
decided  the  question  of  jurisdiction  in  the  first  instance.  But 
they  felt  then  as  they  do  now  the  difficulty  and  delicacy  of  such 
an  inquiiy;  and  therefore  they  agreed  to  waive  the  question  of 
jurisdiction,  leaving  it  to  be  determined  upon  some  future  oc- 
casion, should  a  case  ever  arise  indispensably  calling  for  its  de- 
cision. In  the  case  of  Taylor  v.  The  Oovemor^  the  applicant 
clearly  proved  by  his  own  showing,  that  he  was  expressly  dis- 
qualified and  ineligible  by  the  constitution  from  holding  the 
office  of  sheriff;  and  therefore  he  had  no  shadow  or  pretext  of 
right  to  the  commission  which  he  demanded.  This  being  the 
case,  the  court  could  see  no  indispensable  duty  or  necessiiy  de- 
volving upon  them  to  look  into,  and  decide  the  question  of 
jurisdiction;  for  whether  they  possessed  jurisdiction  or  not,  it 
was  perfectiy  manifest  that  the  applicant  was  entitled  to  no 
redress,  because,  from  his  own  showing,  it  was  positively  cer- 
tain he  had  suffered  no  injury.  The  power  of  the  supreme 
court  to  issue  a  mandamus,  as  stated  in  the  case  referred  to,  is 
made  to  depend  and  turn  exclusively  upon  the  express  language 
of  the  constitution;  and  certainly  that  instrument  nowhere  coun- 
tenances the  doctrine,  that  the  writ  can  be  legally  or  constitu- 
tionally directed  to  the  executive.  The  case  of  ToLylor  v.  The 
Oavemor  is,  then,  no  authority  upon  the  subject;  for  it  only  set- 
tles the  principle  that  under  our  form  of  government  a  manda* 
mua  was  a  constitutional  writ,  secured  to  the  citizen,  which  the 
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supreme  courfc  was  bound  to  issae  upon  a  case  properly  made 
out,  when  the  party  applying  for  it  had  shown  that  he  had  a 
specific,  l^al  light,  and  no  other  adequate,  specific,  legal  rem- 
edy. The  court  fully  recognize  the  truth  and  importance  of 
these  principles;  but  they  certainly  do  not  show  that  the  writ 
can  issue  against  the  executiye  in  any  possible  or  conceiTable 
case. 

It  has  been  urged  with  much  earnestness  that  the  case  of  Mdr^ 
bunj  Y.  Madison,  1  Cranch,  166,  clearly  establishes  the  jurisdic- 
tion contended  for.  A  brief  recapitulation  of  the  facts  and 
principles  of  that  case,  will  test  the  truth  of  this  position. 
William  llarbuiy,  with  others,  was  appointed  a  justice  of  the 
peace  for  the  district  of  Columbia  by  President  Adams,  near  the 
close  of  his  administration,  by  and  with  the  advice  and  consent 
of  the  senate  of  the  United  States.  The  commission  was  regu- 
larly signed  by  the  president,  and  delivered  to  the  secretary  of 
state,  to  be  recorded.  The  secretaiy  refused  to  deliver  the 
commission,  and  Marbuiy  applied  to  the  supreme  court  of 
the  XTnited  States  for  a  mandamus  to  compel  him  to  deliver 
it,  or  to  give  him  a  copy  from  the  record  of  his  office. 
The  case  produced  no  ordinaiy  degree  of  interest  or  excite- 
ment, for  it  was  regarded  as  involving  questions  of  a  high  po- 
litical character,  and  which  no  tribunal  could  decide  without 
exposing  itself  to  unmerited  criticism  and  censure.  No  catise 
was  probably  ever  more  deliberately  considered  and  examined, 
and  none,  in  the  opinion  of  this  court,  rests  upon  higher  or  mors 
unflhaVen  principles  of  constitutional  law,  or  of  legal  duty. 
Many  points  were  raised  and  discossed  at  the  bar,  and  were  de- 
cided by  the  court,  which  were  not  necessarily  put  in  issue  by 
the  proceedings. 

The  opinion,  then,  in  that  justly  celebrated  case,  may  be 
deemed  in  some  respects  as  exteajudicial.  But  this  court  does 
not  on  that  account  regard  it  as  less  authoritative  or  binding. 
The  case  finally  went  off  for  want  of  jurisdiction  in  the  supreme 
court  to  issue  the  writ.  The  act  of  congress  giving  jurisdiction 
to  that  tribunal  to  award  a  mandamus,  was  declared  unconstitu- 
tional; because  it  was  inconsistent  with  that  provision  of  the  in- 
strument, which  defines  and  limits  the  original  jurisdiction  of 
the  supreme  court  to  a  particular  class  of  cases. 

It  will  be  seen  from  the  facts  above  stated,  that  the  applica- 
tion in  the  case  of  Marbury  v.  Madison  was  for  a  mandamus  to 
issue  to  the  secretaiy  of  state,  and  not  to  the  president  of  the 
United  States.     So  far  as  this  case  can  be  considered  as  author- 
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itj  at  all,  it  goes  to  disproTe  the  position  that  the  writ  can 
legally  be  directed  to  the  ezecutiTe  of  the  state.  An  attentiTe 
consideration  of  the  principles  laid  down  by  the  chief  jostioe  in 
delivering  the  opinion,  raises  a  strong  inference,  which  almost 
amounts  to  positive  proof,  that  the  chief  executive  of  the  state, 
imder  the  form  of  our  government,  is  such  an  officer  as  can  in 
no  manner  be  held  responsible  to  the  judiciary  for  the  exercise 
of  his  legal  or  constitutional  discretion.  It  will  be  borne  in 
mind,  that  the  office  of  president  of  the  United  States,  and  the 
office  of  governor  of  our  state,  are  in  many  respects  like  each 
other,  with  this  essential  difference,  that  the  former  is  intrusted 
with  the  executive  powers  that  relate  exclusively  to  the  general 
government,  and  the  latter  is  intrusted  with  the  exclusive  pow- 
ers that  belong  to  the  state  government.  The  powers  conferred, 
and  the  duties  enjoined  upon  both  of  these  officers  by  the  re- 
spective constitutions  of  the  two  governments,  are  in  most  par- 
ticulars identically  the  same,  so  far  at  least  as  regards  their  legal 
or  constitutional  discretion. 

It  is  stated  in  the  case  oi  Marbury  v,  Madison^  **  that  the  pres- 
ident is  invested  with  certain  important  political  powers,  in  the 
exercise  of  which  he  is  to  use  his  own  discretion,  and  is  account* 
able  only  to  his  country  in  his  political  character,  and  to  his  ow£ 
conscience."  "  To  aid  him  in  the  performance  of  these  duties, 
he  is  authorized  to  appoint  certain  officers  who  act  by  his  au- 
thority, and  in  conformity  with  his  orders.''  "  In  such  cases 
their  acts  are  his  acts,  and  whatever  opinion  may  be  entertained 
of  the  manner  in  which  executive  discretion  may  be  used,  still 
there  exists,  and  can  exist  no  power  that  can  control  that  discre- 
tion. The  subjects  are  political;  they  respect  the  nation,  not 
individual  rights;  and  being  intrusted  to  the  executive,  the  de- 
cision of  the  executive  is  conclusive." 

If  this  is  true  in  regard  to  the  president,  does  not  the  same 
reasoning  apply  with  equal  force  to  the  executive  of  the  state  ? 
If  there  exists  no  power  to  control  the  will  of  the  president  in 
the  exercise  of  his  discretion,  is  not  the  executive  of  the  state 
equally  exempt  from  all  control,  except  in  the  manner  x)ointed 
out  in  the  constitution?  If  all  the  powers  and  duties  of  the 
president  are  political,  and  concern  the  nation,  and  not  indi- 
vidual rights,  and  if  his  decision  is  final  and  conclusive  in  regard 
to  all  constitutional  or  legal  questions  submitted  to  his  judgment, 
so  far  as  regards  the  performance  of  his  own  duty,  are  not  the 
powers  and  duties  of  the  executive  of  the  state  equally  political  ? 
And  do  they  not  concern  the  state  in  ber  i>olitical  capacity,  and 
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not  indiyidnal  rights?  And  is  not  his  decision  upon  aill  legal» 
constitational  questions  equally  final  and  conduaiTey  so  far  as 
regards  the  performance  of  his  own  duties?  If  one  of  these 
positions  be  true,  it  necessarily  follows  that  the  other  can  not  be 
erroneous.  Then  the  gOTcmor  of  the  state  is  not  amenable  to 
the  judiciary  for  the  manner  in  which  he  performs  or  for  his  fail- 
ure to  perform,  his  legal  or  constitutional  duties.  His  acts  being 
political  must  of  course  be  politically  examined  in  the  manner 
pointed  out  by  the  constitution.  That  instrument  assigns  to  his 
office  no  ministerial  acts  to  be  performed,  nor  can  the  law  enjoin 
upon  him  any  such  duty.  It  is  true,  as  contended,  that  when  a 
specific  duty  is  assigDcd  by  law,  and  indiTidual  rights  dei>end 
upon  the  performance  of  that  duty,  ^'  that  the  individual  who 
considers  himself  injured  has  a  right  to  resort  to  the  laws  for  re- 
dress." 

The  doctrine  here  stated  applies  to  such  officers  as  have  no 
legal  or  constitutional  discretion  left  them;  and  consequentiy  so 
far  as  they  are  considered  as  the  mere  organs  of  the  law,  and 
are  amenable  to  it  for  their  conduct.  This  being  the  case,  they 
are  n^yer  permitted  "  to  sport  away  the  Tested  rights  of  indi- 
Tiduals."  All  the  officers  of  the  gOTemment,  except  the  presi- 
dent of  the  United  States,  and  the  executives  of  the  states,  are 
liable  to  have  their  acts  examined  in  a  court  of  justice.  The 
president  and  executives,  by  the  theory  and  practice  of  our  pecu- 
liar systems  of  government,  are  exempted  upon  the  groxmd  of 
political  necessity  and  of  public  policy.  In  the  exercise  of  their 
legal  or  constitutional  discretion,  they  are  alone  accoimtable  to 
their  country  in  their  political  character,  and  to  their  own  con- 
science, according  to  the  modes  and  manner  of  their  respective 
constitutions.  Whenever  the  head  or  officers  of  a  department 
are  the  political  or  confidential  agents  of  the  executive,  appointed 
merely  to  execute  his  will,  it  is  clear  that  in  such  cases  their  acts 
are  his  acts;  and  whatever  opinion  may  be  entertained  of  the 
manner  in  which  their  discretion  may  be  used,  still  there  is  no 
power  in  the  courts  to  control  that  discretion;  for  if  there  was, 
then  would  the  executive  will  be  put  under  the  control  and  gov- 
ernment of  the  judicial  department,  which  is  clearly  and  ex- 
pressly forbidden  by  the  constitution. 

The  act  of  congress  in  relation  to  issuing  patents  for  land, 
makes  it  the  duty  of  the  president  to  grant  a  patent  to  the  pur- 
chaser whenever  he  produces  the  necessary  certificate  required 
by  law.  Should  the  president  fail  to  execute  this  duty,  and 
should  individual  rights  be  prejudiced  by  his  non-performance 
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of  this  legal  daty,  could  the  sapieme  oonit  of  the  United  States 

mxmtL'riK  a  mAnA^Ynna  /»nTnm<iniitTig  Kim  fn  inanft  fliA  pufAnt?  Cer- 
tainly not.  Should  congress  pass  any  act  imposing  a  certain, 
specific  duly  upon  that  officer,  and  should  he  refuse  or  fail  to  ex- 
ecute it,  could  he  be  compelled  to  perform  it  by  any  mandate  of  the 
court?  Most  assuredly  he  could  not.  By  way  of  testing  this 
principle,  suppose  he  was  required  to  commission  an  officer 
chosen  or  appointed  by  an  act  of  congress,  would  a  mandamus 
lie,  comi)elling  him  to  grant  the  commission?  Certainly  not? 
To  give  to  the  judiciary,  power  to  award  a  mandamus  against 
the  president,  compelling  him  to  perform  his  legal  or  constitu- 
tional duties,  would  in  effect  destroy  the  political  balance  of  the 
constitution,  and  thereby  break  down  and  destroy  one  of  the 
three  great  departments  of  gOTemment.  A  doctrine  so  extzava- 
gant  and  unconstitutional,  it  is  clearly  necessary  for  this  court  to 
disclaim.  Still  if  the  party  was  legally  appointed  to  fill  the 
office,  he  would  surely  have  a  constitutional  right  to  the  com- 
mission; for  that  is  but  the  CTidence  of  the  office,  and  there  is 
certainly  a  constitutional  duly  imposed  upon  the  president  to 
grant  him  the  commission;  for  the  instrument  declares,  "he 
shall  commission  all  the  officers  of  the  United  States:"  See  Con- 
stitution United  States,  sec.  3,  art.  5.  A  declaration  more  per- 
emptory and  express  than  the  clause  in  our  constitution,  which 
enacts,  "  that  all  the  commissions  shall  be  in  the  name  and  by 
the  authority  of  the  state  of  Arkansas,  be  sealed  with  the  seal  of 
the  state,  signed  by  the  govemor,  and  tested  by  the  secretaiy  of 
state:"  See  Constitution,  sec.  13,  art.  6. 

Had  the  supreme  court  of  the  United  States  possessed  the 
jurisdiction  in  the  case  of  Mirbury  ▼.  Madison,  it  is  perfectly 
clear,  from  the  principles  laid  down  in  that  decision,  that  th^ 
would  have  compelled  the  secretaiy  of  state,  by  a  mandamus, 
or  some  other  legal  process,  to  have  deliyered  tiie  commission, 
or  to  have  furnished  a  copy  of  it.  The  acts  of  the  secretaiy 
were  enjoined  by  law,  and  regarded  by  the  court  as  strictly 
ministerial;  and  hence,  the  withholding  of  the  commission  in 
such  a  case,  was  deemed  a  violation  of  the  vested  rights  of  the 
applicants.  And  in  the  case  now  under  consideration,  accord- 
ing to  the  doctrine  established  by  the  supreme  court  of  the 
United  States  (which  this  court  fully  recognizes  and  belieyes), 
had  the  governor  signed  the  commission  of  the  present  applicant, 
and  affixed  to  it  the  seal  of  the  state,  and  have  placed  it  in  the 
office  of  the  secretaiy  of  state  to  be  attested  and  recorded  by  that 
officer;  and  shoidd  the  secretaiy  of  state,  under  such  circum- 
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stances,  have  failed  to  do  his  duty,  this  court  would  have  awarded 
a  mandamus  against  him,  and  compelled  him  to  attest  and  record 
the  commission  and  deUver  it,  or  to  furnish  a  copy  from  the  record 
of  his  office.  Whenever  the  gOYemor  has  signed  a  commission, 
and  affixed  to  it  the  seal  of  state,  his  legal  or  constitational  dis- 
cretion may  then  he  considered  as  having  terminated,  and  he 
has  then  lost  all  power  or  control  over  the  commission,  and  he 
never  can  lawfully  reclaim  or  repossess  it.  The  reason  that  the 
eoxart  would  compel  the  secretary  to  attest  and  deliyer  the  com- 
missbn  is,  that  the  law  gives  him  no  discretion  upon  the  subject, 
and  therefore  his  acts  are  strictly  ministerial,  and  must  be  per- 
formed  if  they  violate  the  nested  rights  of  any  individual.  This 
principle  does  not  reach  or  affect  the  executive,  for  all  his  official 
rights  or  duties  are  political;  and  consequently  he  is  intrusted 
by  the  constitution  with  discretionary  x)ower. 

The  possession  of  the  original  commission  is  not  indispensa- 
bly necessary  to  authorize  a  person  appointed  to  any  office  to 
exercise  the  duties  of  that  office;  for  if  that  was  the  case,  the 
loss  of  the  commission  would  lose  the  office,  and  **  not  only 
negligence,  but  accident,  fraud,  fire,  or  theft,  might  deprive  an 
individual  of  his  office."  In  such  cases  a  copy  of  the  record 
from  the  office  where  the  commission  was  directed  to  be  recorded 
or  kept,  would  be  to  all  intents  and  purposes  equal  to  the  orig- 
inal. The  case  then  of  Mdrbvry  v.  Madison  has  not  directiy  or 
indirectiy  decided  any  principle  in  favor  of  the  present  appli- 
cant's motion  for  a  mandamus.  The  question  now  under  con- 
sideration has  never,  that  we  are  aware  of,  been  decided  by  any 
tribunal.  So  &r  as  we  are  informed,  the  case  now  comes  up  for 
the  first  time  for  investigation  and  decision.  The  very  fact  that 
it  never  has  before  been  made  in  any  of  the  courts  of  the  United 
States,  causes  a  very  high,  if  not  a  conclusive  presumption,  that 
there  has  been  no  abuse  of  executive  discretion  in  withholding 
commissions,  or  that  it  never  was  imagined  by  any  one  that  the 
writ  could  be  directed  to  the  chief  magistrate  of  the  state. 

The  solution  of  this  question  depends  mainly  upon  the  con- 
struction to  be  given  to  the  constitutional  powers  to  be  distrib- 
uted among  the  three  separate  and  distinct  departments  of  the 
government.  The  constitution  is  the  supreme,  paramount  law 
of  the  land,  and  its  vrill  is  imperative,  and  must  be  obeyed. 
The  constitution  is  nothing  more  or  less  than  the  original  and 
sapreme  will  of  the  people  acting  in  convention  and  organizing 
the  government,  and  assigning  to  the  different  departments 
their  respective  powers  and  duties.    Their  powers  and  duties 
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are  defined  and  limited;  and,  ''  that  their  limits  maynot  be  oua- 
taken  or  forgotten,  the  constitation  is  written;"  and  all  public 
officers  are  required  to  take  an  oath  of  office  to  support  it 

The  invention  of  a  free,  limited,  and  written  constitution, 
may  bo  justly  said  to  have  been  a  prodigy  in  the  science  of  goT- 
emmeut,  revealed  and  established  by  the  American  revolution. 
Ours  is  a  compound  system  of  republics.  "  The  power  sur- 
rendered by  the  people  is  first  divided  between  the  general  and 
state  governments,  and  then  the  portion  allotted  to  each  is  sub* 
divided  among  distinct  and  separate  departments."  This  con- 
stitutes a  double  security  for  the  rights  of  the  people,  and  for 
the  maintenance  and  protection  of  the  respective  governments. 
The  general  and  state  governments  mutually  act  upon  and  con- 
trol each  other,  and  at  the  same  time  each  is  invested  with  suffi- 
cient power  to  control  the  governed,  and  to  control  itself.  This 
wise  and  beautiful  system  may  safely  be  pronounced  the  highest 
invention  of  the  human  judgment;  for  it  enlists  interest  on  the 
side  of  patriotism,  and  appoints  each  of  the  governments  with 
their  respective  and  separate  departments,  as  so  many  sentinels 
to  guard  the  rights  of  the  constitution,  and  to  watch  over 
the  liberty  of  people.  The  basis  of  these  invaluable  systems 
rests  upon  the  division,  separation,  and  partition  of  the  public 
will  among  these  departments  of  the  government;  and  upon 
these  justiy  constituted  and  well-balanced  powers  depend  all 
our  hopes  for  the  continuance  of  regulated  liberty.  The  con- 
centration of  all  power,  legislative,  executive,  and  judicial,  in 
the  same  hands,  constitutes  the  very  definition  of  iyranny,  that 
is  given  by  all  the  early  friends  and  founders  of  our  free  insti- 
tutions. 

Tliere  can  be  no  liberty,  says  Montesquieu,  where  the  legisla- 
tive and  executive  jpowers  are  united  in  the  same  person  or  body 
of  magistracy;  or  if  the  power  of  judging  be  not  separated  from 
the  legislative  and  executive  powers.  This  is  a  i>olitical  axiom 
established  by  the  deliberate  judgment  of  centuries,  and  con- 
firmed by  the  universal  experience  of  mankind.  The  American 
.constitutions  have  therefore  made  those  departments  as  inde- 
pendent, and  as  separate  from  each  other,  as  the  nature  of  the 
case  :970uld  admit  of,  or  as  their  necesssaiy  connection  or  bond 
of  union  would  allow.  Each  department  is  made  sovereign  and 
supreme  within  its  own  sphere,  and  is  left  in  the  full  and  free 
exercise  of  all  the  powers  and  rights  respectively  belonging  to 
it.  Each  is  a  co-ordinate  and  equal  branch  of  the  government, 
and  they  all  represent  the  sovereign  will  of  the  people,  as  em« 
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bodied  in  the  constitution.  The  constitation  makes  and  ordains 
them  all,  and  appoints  each  department  to  guard  the  sacred  and 
inTaluable  rights  established  by  that  instroment.  The  consti- 
tution is  then  above  all  the  departments  of  the  govemment;  for 
it  creates  and  preserves  them.  The  will  of  the  people  must  bo 
greater  than  that  of  their  agents,  or  there  can  be  no  constitu- 
tional liberty  or  independence.  All  the  departments  of  the 
government  unquestionably  have  the  right  of  judging  of  the 
constitution,  and  interpreting  it  for  themselves.  But  they  judge 
mider  the  responsibilities  imposed  in  that  instrument,  and  are 
answerable  in  the  manner  pointed  out  by  it.  The  duties  of  each 
department  are  such  as  belong  peculiarly  to  it,  and  the  bounda- 
ries between  their  respective  powers  or  jurisdictions  are  explic- 
itly marked  out  and  defined.  For  any  one  department  to  assume 
powers  or  exercise  a  jurisdiction  properly  belonging  to  any  other 
department,  is  a  gross  and  palpable  violation  of  its  own  constitu- 
tional duty. 

The  legislature,  then,  can  exercise  no  power  which  properly 
belongs  to  the  judidaiy,  or  the  judiciary  any  power  that  rightly 
belongs  to  the  executive.  The  duiy  of  the  legislature  is,  to  pre- 
scribe the  role  of  action  for  the  state;  that  of  the  judiciaiy  to 
interpret  that  rule,  or  to  expound  the  law;  and  that  of  the  execii« 
tive  to  see  that  the  laws  are  faithfully  executed. 

But  each  has  the  right  to  judge  of  the  constitution  for  itself;  for 
without  the  exercise  of  such  a  right,  there  wotdd  not  be  three  equal: 
and  co-ordinate  departments  of  the  government;  neither  would: 
the  constitution  bo  placed  under  or  intrusted  to  their  respective 
goardianship  and  care.    It  is,  however,  the  peculiar  province 
and  duty  of  this  court  to  interpret  and  decide  upon  the  laws  and 
the  constitution  in  the  last  resort.   If  two  laws  are  opposed  to  each 
other,  the  court  must  determine  which  shall  govern;  so  if  the 
constitution  and   a  statute  stand  in  irreconcilable  variance. 
Those  whose  duty  it  is  to  interpret  the  rule  of  action,  must  be 
of  necessiiy  left  free  to  declare  what  that  rule  is,  or  we  deprive 
the  judiciary  of  the  power  of  judgment  and  will,  which  are  all 
the  sovereign  attributes  they  possess. 

The  constitution  regards  the  judiciary  as  the  final  arbiter  and 
mterpreter  of  its  will,  and  its  language  is  in  many  instances 
directly  addressed  to  the  courts.  It  would  be  wholly  impossible, 
without  the  agency  or  action  of  the  courts,  to  preserve  inviolate 
the  rights  of  personal- liberty,  or  of  private  property.  How 
could  the  equality  of  taxation,  the  freedom  of  tiie  press,  liberty 
of  conscience,  the  right  of  trial  by  jury,  the  writ  of  habeas  corpus^ 
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or  the  sacred  iiiTiolabilily  of  the  obligation  of  contracts,  hare 
heen  vindicated  or  maintained,  unless  the  conrts,  whenever  the  j 
were  assailed  by  the  legislature  or  executive  encroachments,  had 
interposed  their  authority  and  arrested  the  usurpation  ?  It  is 
iheir  exposition  and  illustration  of  these  principles  and  rights, 
that  have  taught  the  citizen  in  times  of  danger  and  commotion  to 
look  to  that  tribunal  for  safeiy  and  protection. 

It  is  the  duty  of  the  judiciaiy,  however,  to  judge,  and  in  their 
judgments  courts  should  be  careful  to  not  overstep  the  bounda- 
ries of  their  powers.  To  allow  the  judiciary  to  exercise  powers 
not  conferred  upon  it  by  the  constitution,  would  have  a  tendency 
to  draw  to  it  all  the  powers  of  the  government,  and  thereby  to 
overthrow  the  balance  of  the  constitution.  Such  a  jurisdiction 
has,  however,  never  been  attempted,  and  probably  never  will  be 
under  our  forms  of  government.  Liberty  has  nothing  to  fear 
from  the  judiciary,  but  everything  to  hope.  Neither  the  purse 
nor  the  sword  is  intrusted  to  it;  nor  does  it  possess  any  power 
or  patronage  to  render  it  popular  or  dangerous.  Its  only  attri- 
butes are  will  and  judgment,  and  these  it  can  not  cany  into 
execution  without  executive  aid,  or,  in  other  words,  without 
trusting  to  the  moral  and  intellectual  sense  of  the  colnmunity  to 
enforce  its  orders,  judgments,  and  decrees.  See  The  Federalist, 
270,  275,  421-424,  Washington's  Correspondence. 

The  legislative,  executive,  and  judicial  departments,  are  all 
^^responsible  for  an  abuse  or  usurpation  of  power  in  the  mode 
pointed  out  by  the  constitution.  The  constitution  piesuxiposes 
"that  they  will  all  perform  the  duties  enjoined  upon  them,  and 
that  they  will  not  transcend  the  authority  with  which  they  are 
clothed.  They  are  all  jointiy  made  to  represent-  the  sovereign 
-will,  and  they  are  made  responsible  to  that  will,  whenever  they 
fail  to  perform  that  duty.  Should  the  legislature  pass  an  un- 
<)onstitutional  act  in  moments  of  forgetfulness  and  ambition, 
it  is  not  only  the  right,  but  the  duty  of  the  executive  to  arrest  it, 
and  return  the  bill  to  the  house  from  which  it  emanated.  Time 
for  reflection  is  thus  given  to  the  popular  branch  of  the  govern- 
ment  to  pause  and  to  reconsider  the  measure.  But  should  they, 
notwithstanding  the  objections  of  the  executive,  still  be  deter- 
mined to  pass  the  act,  it  can  not  however  generally  be  put  into 
operation,  except  by  means  of  the  judiciary;  and  hence,  if  the 
act  violates  any  constitutional  guaranty  or  vested  right,  the 
court  is  bound  to  declare  it  null  and  void,  and  of  course  the 
law  can  not  be  executed.  The  evil  or  abuse  of  any  ixiwer  is 
capable  of  being  remedied  by  means  of  the  elective  franchise. 
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Besponsibilitj  and  representation  are  so  intimately  connected 
and  Uended  with  each  other,  that  they  can  not  be  separated  and 
disconnected  without  political  injtuy  and  detriment.  Should 
the  judiciary  corruptly  assume  powers  not  belonging  to  that 
department,  or  should  they,  from  interested  motives,  and  for 
wicked  and  nefarious  purposes,  refuse  to  exercise  powers  ex- 
pressly enjoined  by  the  constitution,  then  the  judges  are  liable 
to  an  impeachment  for  malpractice  or  misdemeanor  in  office^ 
and  for  reasonable  cause,  which  does  not  furnish  sufficient 
ground  for  impeachment,  the  governor  may,  upon  the  joint 
address  of  two  thirds  of  both  houses  of  the  legislature,  remove 
them  from  office.  The  judges  are  then  held  responsible  to  the 
people  through  the  legislature  in  two  ways:  First,  by  impeach-* 
ment  for  malpractice  or  misdemeanor  in  office;  and,  secondly » 
by  address  for  any  gross,  flagrant,  and  palpable  impropriety  of 
official  conduct,  not  amounting  to  corruption.  In  case  the  ex- 
ecutive should  prove  unfaithful  in  the  dischai^  of  his  legal  or 
constitutional  duties,  he  likewise  maybe  held  responsible  to  the 
people  for  malpractice  or  misdemeanor  in  office.  Besides,  he  ia 
amenable  to  the  same  tribunal,  through  the  agency  of  the  elect- 
ive franchise.  Thus  it  will  be  seen  that  the  constitution  places 
him  in  a  double  responsibility:  first,  the  responsibility  of  the 
right  of  suffrage;  and  lastly,  that  of  impeachment.  He  is  only 
answerable  in  one  or  both  of  these  ways,  for  his  official  conduct^ 
while  he  continues  in  the  exercise  of  his  office.  These  are  the 
only  restrictions  placed  upon  his  discretion,  and  to  them  the 
people  confided  their  rights  and  interests.  To  make  him  ac- 
countable in  any  other  way,  would  be  to  create  a  responsibility 
unknown  to  the  constitution,  and  in  violation  of  its  authority. 
It  would  be  doing  more,  tot  it  would  destroy  his  legal  and  con- 
stitutional discretion,  by  an  accumulation  of  undue  power  in  the 
same  hands,  and  thus  it  would  annihilate  a  co-ordinate  and  in- 
dependent part  of  the  government. 

It  is  no  answer  to  this  argument  to  say,  that  he  may  exercise 
his  l^;al  and  constitutional  duties  in  such  a  manner  that  indi- 
vidual injustice  may  be  done  without  remedy  or  redress.  So 
may  the  other  departments.  The  convention,  in  forming  and 
organizing  the  government,  did  not  think  so,  or  they  would 
have  placed  some  additional  security  around  individual  lights. 
They  proceeded  upon  the  principle  that  all  the  departments 
would  do  their  duty.  If  in  this  they  should  be  mistaken,  they 
have  provided  an  efficient  remedy  for  every  abuse  of  a  political 
nature,  and  that  remedy  is  in  the  hands  of  the  people,  and,  we 
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are  bound  to  presume,  irill  be  properly  used:  otherwise,  we  axe 
compelled  to  abandon  all  rational  hope  of  the  stability  and  con- 
tinuance of  our  free  institutions.  The  legislature  have  made  the 
general  assembly  the  judges  of  the  qualifications,  returns,  and 
elections  of  their  own  members.  They  are  required  to  keep  a 
record  of  their  acts,  and  to  publish  a  journal  of  their  proceed- 
ings, except  such  parts  as  may,  in  their  opinion,  require  secrecy. 
No  person  shall  be  a  member  of  the  house  of  representatives 
who  shall  not  have  attained  the  age  of  tweniy-five  years,  and  no 
person  shall  be  a  senator  who  shall  not  have  attained  the  age  of 
thirty  years.  No  person  who  is  a  public  defaulter  shall  be 
eligible  to  a  seat  in  either  house  of  the  general  assembly,  nor 
shall  hold  any  other  office  of  profit  or  trust;  nor  shall  any  per- 
son convicted  of  any  infamous  crime  be  eligible  to  a  seat  in 
either  house  of  the  general  assembly. 

Suppose  the  people  should  return  a  member  to  the  senate  or 
the  house  of  representatives,  who  had  not  attained  the  requisite 
age,  or  who  was  a  public  defaulter,  or  who  had  been  convicted  of 
some  infamous  crime,  to  whom  would  the  right  belong  to  judge 
of  his  disqualification?  To  the  judiciaiy,  or  to  the  legislature? 
Most  assuredly  to  the  latter;  for  to  them  the  constitution  has 
confided  the  right  of  judging,  which  implies  the  free  exercise  of 
discretion  in  such  cases.  Suppose  the  legislature  should  refuse 
to  record  their  proceedings,  or  to  publish  a  journal  of  them, 
could  the  court  issue  a  mandamus  compelling  them  to  perform 
their  legal,  constitutional  duties?  Most  assuredly  they  could 
not;  for  in  such  cases,  the  whole  matter  is  left  to  the  discretion 
of  the  legislature;  and  that  discretion  is  not  subject  to  the  gov- 
ernment or  control  of  the  judiciaxy.  A  moment's  examination 
of  the  structure  and  character  of  the  executive  department,  will 
be  sufficient  to  satisfy  any  one,  that  all  his  legal  or  constitutional 
duties  are  political,  and  that  he  is  only  accountable  for  them  to 
his  country,  and  to  his  own  conscience,  in  a  political  manner. 
The  following  enumeration  includes  most  of  his  constitutional 
duties:  He  is  required  to  issue  writs  of  election  to  fill  all  vacan- 
cies that  occur  in  either  house  of  the  general  assembly;  he  is 
made  the  commander-in-chief  of  the  army  and  militia  of  the 
state,  except  when  they  are  called  into  the  service  of  the  United 
States;  he  may,  by  proclamation  on  extraordinaiy  occasions, 
convene  the  general  assembly,  and  in  case  of  disagreement  be- 
tween the  houses,  he  may  adjourn  them  imtil  such  time  as  he  thinks 
proper,  provided  it  be  not  beyond  the  day  of  the  next  meeting  of 
the  general  assembly;  he  is  required  to  keep  the  seal  of  the  state* 
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in  his  office,  and  to  nse  it  officially,  and  to  sign  all  conuniaaions, 
and  have  them  attested  by  the  secretaiy  of  state;  it  is  his  duty 
to  giTe  to  the  general  assembly  inf  oimation  of  the  state  of  pub- 
lic B&ais,  and  recommend  to  their  consideration  such  measures 
as  he  deems  expedient;  and  see  that  the  laws  are  faithfully  exe- 
cuted. 

It  will  certainly  be  conceded  that  all  the  duties  here  enjoined 
upon  the  executiye  are  strictly  and  exclusiyely  political,  except 
the  granting  of  commissions;  and  if  that  is  not  a  political  duty, 
why  is  it  inserted  among  other  political  obligations?  or  what 
reason  is  there  for  excepting  it  out  of  the  general  principle  ? 

It  is  possible  that  individual  injustice  may  be,  and  generally 
is  produced  by  the  non-performance  of  any  one,  or  all  of  these  du- 
ties; but  it  may  be  fairly  presumed  that  it  will  not  more  frequently 
occur  in  refusing  to  grant  commissions,  than  in  the  other  enume- 
rated cases.  Besides,  if  the  court  can  issue  a  mandamus  to 
compel  him  to  grant  a  commission  which  he  improperly,  or 
from  a  mistaken  sense  of  duly,  withholds,  why  may  they  not 
award  a  process  against  him  to  issue  writs  of  election,  or  to 
convene  the  legislature  or  adjourn  it?  If  the  writ  can  be  le- 
gally directed  to  him  in  the  first  case,  it  certainly  may  in  the 
latter;  for  they  both  rest  upon  the  same  principle,  and  may  be 
attended  with  the  same  injury.  It  certainly  can  not  be  pre- 
tended that  the  judiciary  can  compel  him  to  assume  the  com- 
mand of  the  army  or  militia,  when  they  are  called  into  the 
service  of  the  state,  or  that  it  can  command  him  to  give  infor- 
mation to  the  general  assembly,  or  that  it  can  command  him  to 
see  that  the  laws  are  faithfully  executed.  In  all  of  these  cases, 
he  certainly  possesses  a  political  discretion,  for  the  use  of  which 
be  is  alone  answerable  to  his  country.  Why  then  is  his  discre- 
tion taken  away  or  destroyed  when  his  duty  concerns  the  issuing 
of  a  commission?  It  certainly  is  not.  His  duty  is  as  clearly 
political  in  that  case  as  in  any  of  the  other  enumerations;  and 
if  the  court  have  jurisdiction  in  that  instance  to  prescribe  the 
role  of  his  conduct,  by  a  parity  of  reasoning  they  certainly  pos- 
sess it  in  r^^ard  to  all  the  other  cases.  This  would  make  the 
judges  the  interpreters,  not  only  of  the  will  of  the  executive, 
but  of  his  conscience  and  reason;  and  his  oath  of  office,  upon 
such  a  supposition,  would  then  be  both  a  mockeiy  and  a  delu- 
sion: See  article  5,  Executive  Department. 

Again  the  executive  is  bound  to  see  that  the  laws  are  faithfully 
executed;  and  he  has  taken  an  oath  of  office  to  support  the  con* 
stitution.     How  can  he  perform  this  duty,  if  he  has  no  discro* 
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tion  left  him  in  regard  to  granting  commissionBf  For  shonll 
the  legifllatare  appoint  a  person  constitationallj  ineligible  to 
bold  any  office  of  profit  or  trost,  would  the  exeoatiye  be  bound 
to  commission  him?  and  that  too  when  his  ineligibility  vn^ 
clearly  and  positively  proven  ?  In  such  case,  the  exercise  of  bis 
discretion  must  be  admitted,  or  you  make  him,  not  the  guardian, 
but  the  violator  of  the  constitution.  What,  then,  becomes  of 
his  oath  of  officeV 

If  he  has  a  legal,  constitutional  discretion  in  such  a  case,  why 
is  he  divested  of  his  judgment  and  reason,  in  regard  to  the  legal- 
ity of  the  election  depending  upon  other  principles,  but  which 
are  as  clear  to  his  mind,  and  as  binding  upon  his  conscience? 
The  analysis  of  his  duties  then,  clearly  proves  that  he  is  in  no 
way  amenable  to  the  judiciary  for  the  manner  in  which  he 
shall  exercise  or  discharge  these  duties.  His  responsibility  rests 
with  the  people,  and  wiih  the  legislature.  If  he  does  an  uncon- 
stitutional act,  the  judiciary  can  annul  it,  and  thereby  assert  and 
maintain  the  vested  rights  of  the  citizen.  The  writ  asked  for, 
however,  does  not  proceed  upon  the  ground  that  the  governor 
has  done  any  illegal  or  unconstitutional  act,  but  that  he  has  re- 
fused to  perform  a  legal  or  constitutional  duty.  In  the  first 
case,  the  court  certainly  has  jurisdiction;  and  in  the  last  they 
unquestionably  have  not.  The  court  can  no  more  interfere  with 
executive  discretion,  than  the  legislature  or  executive  can  with 
judicial  discretion.  The  constitution  marks  the  boundaries  be- 
tween the  respective  powers  of  the  several  departments,  and  to 
obliterate  its  limits  would  produce  such  a  conflict  of  jurisdiction 
as  would  inevitably  destroy  our  whole  political  fabric,  and  with 
it  the  principles  of  civil  liberty  itself.  It  would  be  an  express 
violation  of  the  constitution,  which  declares  upon  its  face,  '^  that 
there  shall  be  three  separate  and  independent  departments  of 
government,  and  that  no  person  or  persons,  being  of  one  of  these 
departments,  shall  exercise  any  power  belonging  to  either  of  the 
others."  See  constitution,  art.  2,  sec.  2.  This  being  the  case, 
it  is  clearly  demonstrable  that  the  court  has  no  jurisdiction  of 
the  cause  now  under  consideration,  and  they  have  no  power  to 
award  a  mandamus  to  the  governor  to  compel  him  to  grant  the 
commission.  The  motion  must,  therefore,  be  dismissed  for 
want  of  jurisdiction. 

As  the  court  is  shown  to  have  no  jurisdiction  in  the  case,  it 
would  be  irregulajT  and  improper  to  proceed  to  deliver  any  judg- 
ment in  regard  to  the  le^^ty  of  the  election  to  the  office  of  com* 
missioner  of  public  buildings. 
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Power  ov  the  Judiciart  to  Isstts  Mandamus  aoazhbt  the  QoTBsofon. 
Thai  the  chief  executive  officer  of  a  state,  in  the  exerdae  of  thoee  poweraftnd 
duties  confided  to  his  discretion  by  the  constitution,  ia  entirely  independent 
of  the  supervision  of  the  judiciary,  may  be  regarded  as  being  incontroyerti- 
bly  established  and  uniformly  conceded  by  judicial  authority:  High  on  Ex- 
traordinary L^al  Remedies,  sec.  118;  T.  and  C,  K,  Co,  v.  Moon,  36  Ala.  371; 
Middleton  v.  Low,  30  Cal.  596;  Harpending  v.  Haight,  39  Id.  189;  S.  C,  2 
Am.  Rep.  432;  Low  v.  Town^,  8  Ga.  360;  People  v.  BisaeU,  19  HI.  229;  Pe(h 
fU  V.  Hatchy  33  Id.  9;  PeopU  v.  Yates,  40  Id.  126;  State  v.  Warmoih,  22  La. 
Ann.  1;  S.  C,  2  Am.  Rep.  712;  Same  y.  Sajtie,  24 La.  Ann.  351 ;  S.  C,  13  Am. 
Rep.  126;  State  v.  Johnson,  28  Id.  932;  People  t.  Governor,  29  Mich.  320;  S. 
C,  18  Am.  Bep.  89;  Chumasero  ▼.  Potts,  2  Montana,  242;  CaUen  ▼.  SUis,  7 
Jones  L.  545;  StaU  v.  MoffiU,  5  Ohio,  358;  StaU  v.  Phase,  5  Ohio  St.  528;  In 
re  Dennelty  32  Me.  508;  Miles  ▼.  Bradjord,  22,  Md.  170;  Grooms  ▼.  Gwinn,  4S 
Id.  572;  Magrudtr  v.  Swann,  25  Id.  173;  Chamberlin  v.  Sibl^,  4  Minn.  309; 
Bartley  v.  Governor,  39  Mo.  388;  In  re  Woodson,  58  Id.  369;  State  v.  Gov- 
emor,  1  Dutch.  331;  StaU  v.  Champlin,  2  Bail.  (S.  C.)  220;  Mauran  v.  Smith, 
8  R.  L  192;  Turnpike  Co.  v.  Drown,  8  Baxter  (Tenn.),  490;  Houston  T.  <6  B.  R, 
Co.  V.  Randolph,  24  Tex.  317;  Com.  v.  DemU^n,  24  How.  (U.  S.)  66;  Moses 
on  Mandamns,  80.  This  rule  is  not,  however,  to  be  understood  without 
qualification,  except  so  far  as  it  relates  to  those  official  duties  of  the  gov- 
ernor which  are  purely  executive  or  political  in  their  nature.  The  judiciary 
can  not  declare  whether  a  particular  occasion  is  one  that  calls  for  the  exer- 
cise of  thoee  powers  which,  by  the  constitution,  are  delegated  exclusively  to 
the  executive  branch  of  the  government,  nor  direct,  by  the  extraordinary 
process  of  mandamus,  the  manner  in  which  those  powers  shall  be  employed* 
The  division  and  distribution  of  powers  made  by  the  written  constitutions 
under  which  the  governments  of  the  different  states  of  the  union  are  organ- 
ized, contemplate  the  entire  independence  of  each  distinct  branch  of  the  gov- 
ernment, with  respect  to  the  particular  powers  delegated  to  its  care.  The 
legislative,  executive,  and  judicial  departments  are  not  only  distinctive,  but 
co-ordinate.  Each  is  supreme  within  the  legitimate  sphere  of  its  constitutional 
duties.  The  legislature  has  no  authority  to  direct  the  judiciary  in  the  exercise 
of  powers  that  arestrictly  judicial,  nor  has  the  judiciary  any  power  to  command 
the  executive  in  the  use  of  functions  that  are  purely  executive.  The  gov- 
ernor can  no  more  be  controlled  in  the  purposes  for  which  hia  executive  pow- 
ers shall  be  employed,  than  can  the  legislature  be  directed  as  to  the  use  it 
shall  make  of  powers  which  are  strictly  legislative.  The  executive  functions 
of  government  are  vested  in  the  governor,  and  the  manner  and  motive  of 
their  oxerdse  are  confided  to  lus  conscience,  judi^ent,  and  discretion..  Of 
such  powers  he  is  the  sole  and  exclusive  depositary.  The  executive  himself 
is  the  only  judge,  under  the  responsibilities  which  the  organic  law  imposes^ 
of  the  manner  in  which  such  powers  shall  be  employed,  and  he  is  answerable 
for  his  use,  or  his  omission  to  use,  such  powers  only  in  the  manner  provided 
in  the  instrument  by  which  those  powers  are  conferred. 

But  this  rule,  as  a  well-settled  aod  authoritative  principle,  is  restricted  to 
such  matters  as  are  entirely  intrusted  to  the  judgment  and  discretion  of  the 
executive.  Obligations  resulting  from  mandatory  provisions,  or  peremptorily 
imposed  by  statute,  have,  in  many  instances,  been  held  to  form  an  exceptioa 
to  the  general  rule  stated,  and  therefore  capable  of  being  enforced  by  com- 
pnlsory  process.  The  power  to  issue  mandamus  in  such  cases,  is  founded,  in 
every  instance  in  which  it  has  been  allowed,  upon  the  distinction  between 
those  powers  which  are  executive  and  those  which  are  mimsterial  only.  The 
former  belong  to  the  governor  virtwte  officii.    They  are  confided  to  his  judg- 
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ment,  discretion,  and  cxeeatiyo  skill  And  the  mode  of  their  exerciae,  am 
well  as  the  responBibility  for  their  abase,  is  strictly  personal  and  individual, 
and  rests  entirely  within  the  conscience  of  the  ezecutiTe.  The  latter,  how- 
ever, rest  upon  different  foundations,  and  invoWe  more  general  resolts.  A 
ministerial  act  or  duty  comprehends  i^fonction  of  simple  obedience  or  senrioe, 
as  oontradistinguished  from  one  inyolving  authority,  discretion,  or  jurisdic- 
tion. It  is  a  response  to  the  command  of  a  higher  authority.  It  leayes  the 
individual  upon  whom  it  is  imposed  no  option.  He  is  an  instrument  only  for 
the  execution  of  a  purpose  wfa  ich  originated  elsewhere.  He  obeys  rather  than 
dii'ects.  The  act  is  a  matter  of  duty  and  not  of  discretion.  A  dear  and  pr»- 
else  definition  of  a  ministerial  act  is  given  in  the  case  of  PenninffUm  r. 
8tretg?Ut  54  Ind.  37G.  The  opinion  in  that  case  defines  a  ministerial  act  to  bo 
"an  act  performed  in  &  prescribed  manner,  in  obedience  to  the  law,  or  tha 
mandate  of  legal  authori^,  without  regard  to  or  in  the  exercise  of  the  judg- 
ment of  the  in  dividual  upon  the  propriety  of  the  act  being  done.**  It  will 
thus  be  seen  that  such  an  act  or  duty,  when  imposed  upon  the  governor  of  a 
state,  is  entirely  denuded  of  those  elements  which  are  essential  to  bring  an  act 
within  the  description  of  matters  purely  executive.  It  neither  originates  with 
him,  nor  is  he  accountable  in  the  sense  of  executive  responsibility,  for  its  ex- 
ercise. He  judges  neither  the  practicability  nor  the  wisdom  or  propriety  of 
the  act  to  be  performed.  Perhaps  its  exerdso  is  requisite  to  the  complete  en- 
joyment of  a  right  to  which  another  is  entitled.  The  executive  has  no  dis- 
cretion. He  acts,  if  he  acts  at  all,  in  obedience  to  a  declared  rule  to  which  ha 
is  bound  to  conform,  and  not  from  a  purpose  originating  in  executive  authority. 
Accordingly,  whenever  the  law  has,  by  mandatory  provisions,  clearly  defined 
a  specific  course  of  duty  which  the  executive  is  required  to  pursue;  when 
vested  rights  have  developed,  to  perfect  and  secure  the  enjoyment  of  which 
some  formal  act  of  the  executive  is  necessary;  when  throng  his  refusal  to 
perform  an  act  merely  ministerial  in  its  nature,  which  the  law  enjoins,  a 
wrong  is  occasioned  for  which  there  is  no  other  adequate  remedy,  in  that  caaa 
it  has  been  held,  that  a  writ  of  mandamus  will  lie.  The  consideration  of  the 
question  to  what  extent,  even  under  the  circumstances  recited,  the  courts 
have  assumed  jurisdiction  to  issue  the  writ,  properly  falls  within  a  distiacl 
branch  of  this  subject 

Mandamus  to  Cobipbl  thb  Goviebxob  to  Pebfobm  a  Mihistsrial  Aot.— 
Many  divergent  and  conflicting  opinions  have  been  rendered  upon  the  ques- 
tion, whether  in  any  case  the  executive  officer  of  a  state  may  be  controlled 
by  the  judiciary,  through  the  instrumentality  of  the  writ  of  mandamus. 
Whatever  there  may  be  of  intrinsic  merits  reason,  and  justice  in  the  elemen- 
tary principle  of  law,  that  there  is  no  wrong  without  a  remedy,  it  is  very 
doubtful  whether,  under  the  rule  upheld  by  the  prevailing  weight  of  author- 
ity, the  governor  of  a  state  can  ever  be  coerced,  by  process  from  a  court  of 
justice,  to  perform  acts  which  the  law  expressly  commands,  or  to  give  effect 
to  a  vested  right,  the  enjoyment  of  which  is  contingent  upon  the  performance 
by  the  executive  of  a  ministerial  duty.  The  decisions  relating  to  the  exist- 
ence of  this  power  and  the  cases  in  which  it  may  or  should  be  employed 
against  the  governor,  are  so  irreconcilable,  that  no  other  practicable  cause  re- 
mains to  be  pursued  to  illustrate  the  extent  to  which  this  power  has  been 
recognized  and  enforced,  but  to  separately  examine  the  decisions  which  liave 
either  sustained  the  power  or  denied  it.  A  leading  case  upon  this  subject, 
both  because  of  its  being  the  earliest  case  in  which  the  power  to  issue  man- 
damus against  the  executive  department  was  brought  in  question,  as  well  as 
because  the  judgment  was  pronounced  by  the  highest  judicial  authority  la 
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this  oocmtzy,  is  the  eaae  of  Marburff  ▼.  Madiaon^  I  Cnnch,  137,  and  it  is  fre 
qaently  refeired  to  in  sabaeqaent  cases  involving  this  point  The  question 
presented  in  that  case  was,  whether  the  sapremo  court  of  the  United  States 
had  authority  to  iasae  a  writ  of  mandamus  against  the  secretary  of  state  to 
compel  him  to  grant  commissions  to  several  persons  who  had  been  appointed 
justices  of  the  peace  for  the  District  of  Ck>lumbiai  and  whose  appointments 
had  been  n^^ularly  confirmed.  The  propositions  arising  from  the  record  were, 
whether  the  power  to  issue  mandamus  against  the  executive  department  ex- 
isted at  all,  and  if  bo,  whether  the  court  had  power  to  issue  the  writ  in  the 
exercise  of  its  original  jurisdiction.  The  decision  sustained  the  first  point, 
but  denied  the  latter,  and  therefore  a  rule  granted  at  a  prior  term  upon  affi* 
davits,  requiring  the  secretary  of  state  to  show  cause  why  the  writ  shotdd  not 
israe,  was  discharged.  The  opinion  of  the  court  was  delivered  by  Chief  Jus- 
tice Marshall,  and  it  thus  defined  the  distinction  between  executive  or  polit- 
ical acts  and  thoae  which  are  ministerial:  **It  is  said  that  thoee  pow- 
ers which  are  intmsted  to  the  executive  discretion,  are  not  subject  to 
the  control  of  judicial  authority.  They  are  exclusively  politicaL  They 
respect  general  and  not  individual  rights,  and,  being  intrusted  to  the 
executive,  his  decision  is  conclusive.  The  acts  of  the  secretary  of  state, 
80  far  as  he  is  the  agent  of  the  executive  in  the  exercise  of  his  dis- 
cretionary powers,  are  not  examinable  by  the  courts.  But,  when  the  legisla- 
ture proceeds  to  impose  on  that  officer  other  duties;  when  he  is  directed 
peremptorily  to  perform  certain  acts;  when  the  rights  of  individuals  are  de- 
pendent on  the  performance  of  those  acts,  he  Is  to  that  extent  the  officer  of 
the  law,  is  amenable  to  the  law  for  his  conduct,  and  can  not  at  his  discretion 
sport  away  the  vested  rights  of  others.  It  ia  not  by  the  office  of  the  person 
to  whom  the  writ  is  directed,  but  the  nature  of  the  thing  to  be  done,  that  the 
propriety  or  impropriety  of  issuing  a  mandamus  is  to  be  determined." 

The  conclusion  drawn  from  this  reasoning  is,  that  where  the  heads  of  de- 
partments are  the  political  or  confidential  agents  of  the  executive,  merely  to 
execute  his  will  in  those  matters  in  which  the  executive  possesses  a  constitu- 
tional and  legal  discretion,  nothing  can  be  more  clear  than  that  their  acts  are 
capable  of  being  examined,  only  in  the  manner  in  which  political  responsi- 
bility of  any  kind  may  be  imposed.  But,  where  a  specific  duty  is  assigned 
by  law,  and  individuid  rights  depend  upon  the  performance  of  that  duty,  ib 
^^cms  equally  clear  that  the  individual  who  considers  himself  injured,  has  a 
right  to  resort  to  the  laws  of  his  country  for  a  remedy.  It  follows  that  the 
question  whether  the  legality  of  an  act  of  an  executive  officer  be  examinable 
in  a  court  of  justice  or  not,  will  always  depend  upon  the  nature  of  the  act. 
"^^  Ib  the  earliest  case  in  which  the  principle  is  decided.  The  issue  seems 
to  have  been  directly  presented,  squarely  met,  and  deliberately  disposed  of. 
Bat  the  authority  of  the  case,  so  far  as  it  establishes  the  principle,  is  vari- 
ously estimated  in  different  quarters.  There  are  few  cases  among  the  state 
sports  deciding  this  question  but  advert  to  Marbury  v.  Madiaon,  By  some 
tribunals  it  is  regarded  as  a  powerful  precedent  in  support  of  the  power  to 
iasne  the  writ;  by  others,  its  authority  upon  the  same  point  ia  denied  so  far 
u  it  tends  to  sustain  the  power  to  issue  it  against  the  governor  of  a  state. 

Iq  Alabama,  the  power  of  the  judiciary  to  issue  a  mandamus  against  the 
governor  is  declared  with  much  emphasis  in  Tenneaaee  and  C,  li.  R.  Co,  v. 
^ocrt,  36  Ala.  380.  The  facts  in  that  case  were  briefly  as  follows:  The 
^<igialature  provided  by  law  for  a  donation  of  funds  to  a  railroad  corporation, 
to  be  paid  out  of  the  state  treasury  upon  tho  warrant  of  the  governor.  The 
subsidy  was  granted  in  aid  of  what  was  considered  a  public  enterprise,  and 
the  entire  sum  donated  was  payable  in  installments,  at  specific  periods,  when* 
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ever  the  oerpontioQ  shonld  produce  satia&ctory  eTidenoe  that  certain  ooodi- 
tions  iropoaed  by  the  act  haid  been  complied  with.  The  govemor  wss  re- 
quired to  draw  his  warrant  at  sach  times  for  the  enms  specified  in  the  act» 
upon  the  execution  of  a  sufficient  bond  by  the  company  for  the  faith fol 
application  and  repayment  of  the  money.  After  a  portion  of  the  road  bad 
been  constructed  as  provided  in  the  act,  and  certain  of  the  stipolated  pay- 
ments by  the  state  had  been  made,  another  act  was  passed  by  the  legislator* 
imposing  upon  the  company  additional  conditions,  and  making  the  paymeot 
of  the  remaining  installments  contingent  upon  their  performance.  The  com- 
pany proceeded  under  the  former  act,  ignoring  the  additional  conditions 
imposed  by  the  latter,  and  demanded  payment  of  the  required  sum  when  it 
became  due,  after  a  full  compliance  witii  the  terms  of  the  first  act,  under 
which  the  construction  of  the  road  had  been  commenced  and  prosecuted,  aod 
the  former  ^layments  by  the  state  had  been  made.  The  governor  declined  fa> 
draw  his  warrant  for  the  amount.  A  petition  for  mandamus  was  imme- 
diately filed  by  the  corporation.  The  governor  waived  service  of  prooess* 
and,  voluntarily  appearing,  admitted  the  facts  alleged  in  the  petition.  The 
lower  court  dismissed  the  petition,  and  in  reviewing  this  judgment  upon  a 
wiit  of  error,  Mr.  Justice  Walker,  delivering  the  opinion  of  the  court,  said: 
*'By  the  constitution  of  this  state  the  powers  of  government  are  divided  and 
distributed  among  three  departments — tho  legislative,  the  ezeontive^  and  the 
judicial.  The  governor,  as  the  head  of  the  second  of  these  departments,  is 
clothed  with  the  supreme  executive  power  of  the  state;  and  in  the  dischaige 
of  those  political  functions  attached  to  his  office,  which  depend  on  the  exer* 
else  of  his  own  judgment  or  discretion,  his  determinations  are  oonclusiTe. 
Any  attempt  on  the  part  of  the  judiciary  to  control  or  direct  hun  in  the  per^ 
formance  of  executive  duties,  about  which  he  has  a  discretion,  and  may  exer^ 
cise  his  own  judgment,  would  be  a  manifest  nsurx>ation  of  power.  But  there 
is  nothing  in  the  nature  of  his  office  which  can  prevent  tho  legislature  from 
assigning  to  the  governor  the  performance  of  some  ministerial  acts,  in  regud 
to  which  he  is  not  clothed  with  any  discretionary  power,  his  whole  duty  being 
that  of  simple  obedience  to  the  command  of  tho  leglBlature;  and  when  this  is 
done  the  governor  is  to  be  viewed  as  merely  the  ministerial  agent  of  the  law: 
and  if  he  foils  or  refuses  to  perform  the  acts  required  of  him  he  is  amenable 
to  the  law,  and  any  person  whose  rights  are  dependent  on  the  performance  of 
such  an  act  may  have  redress  by  resorting  to  the  appropriate  legal  remedy. 
As  the  mandamus  is  moved  for  to  enforce  the  performance  of  a  ministerial 
act  expressly  enjoined  by  statute,  the  fact  that  the  officer  against  wh<mi  it  is 
sought  is  the  governor  of  the  state,  is  not,  of  itself,  an  answer  to  the  applica- 
tion." This  case  still  remains  unafiected  by  any  later  decisions,  directly  con- 
tradicting its  authority  in  Alabama.  But  in  Chisholm  v.  McGehee^  41  Ala. 
197,  it  was  remarked  by  the  court,  though  not  directly  in  issue,  that  it  mm 
questionable  whether,  upon  the  best  authority,  the  court  had  any  right  or 
power  to  enforce  by  mandamus  any  duty  imposed  by  law  upon  the  governor 
of  the  state. 

This  rule  has  also  been  declared  in  California,  and  the  power  of  the  judiciary 
to  enforce  the  performance  of  ministerial  acts,  which  belong  to  the  duties  of 
the  executisie,  maintained  with  much  force.  In  Middlcion  v.  Lew,  30  OsL 
696,  it  is  held,  that  if  land  sold  by  state  officers  was  the  property  of  the  states 
and  all  the  acts  required  by  law  to  be  done  prior  to  the  issuing  of  a  patent 
have  been  duly  performed,  and  the  purchaser  is  competent  to  purchase,  a 
writ  of  mandate  will  be  issued  to  compel  the  governor  to  sign  a  patent,  unless 
the  law  has  vested  him  mth  a  discretionary  power  in  that  respect.  The  ques- 
tion afterwards  arose,  u«  JIarpending  v.  Haight,  39  Cal.  189,  and  the  prin- 
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eiple  prenondy  declared  was  affirmed.  In  the  latter  case  a  mandanraa  waa 
Imied  to  oompel  the  governor  to  sign  a  bill  which  had  been  passed  by  the 
Iq^islatore  in  dne  form,  and  had  been  delivered  to  him  for  approval  and  au- 
thentication. The  constitation  provided  that  each  bill  passed  by  the  legisla- 
ture shoald,  before  becoming  a  law,  be  presented  to  the  governor.  If  ap- 
proved by  him,  he  was  required  to  sign  it;  if  not,  to  return  it  with  his  grounds 
of  objectian;  otherwise,  if  he  retained  it  for  a  longer  period  than  ten  days,  it 
became  a  law  notwithstanding,  unless  the  legislature  by  an  adjournment  pre- 
vented a  return  in  tho  manner  provided.  In  this  case  the  governor  bad  vetoed 
the  bill,  and  dispatched  hissecretary  to  the  legislature  to  return  it,  togetherwith 
Us  reasons  for  not  signing  it.  Upon  reaching  the  chamberof  the  body  in  which 
the  act  had  originated,  the  secretary  of  the  governor  discovered  that  an  ad- 
jouniment  for  the  day  had  taken  place.  He  thereupon  restored  the  biU  and 
the  accompanying  veto  message  ta  the  governor,  in  whose' possession  it  con- 
tinued to  remain  until  more  than  ten  days  had  elapsed.  The  court  having 
first  decided  that  under  all  the  circumstances  the  bill  had  become  a  law, 
the  remaining  question  was,  whether  mandamus  would  lie  to  compel  tlie 
governor  to  sign  and  deliver  it  to  the  secretary  of  state  as  in  such  case 
was  provided  by  law.  It  was  held  that  the  petitioner  had  a  vested  right  by 
law  to  have  the  bill  in  question  authenticated,  and  the  mere  circumstance 
that  the  person  whose  duty  it  was  to  direct  the  act  to  be  performed  was  the 
chief  executive  officer  of  the  state,  was  not  suffici'mt  either  to  impair  the 
right,  or  embarrass  its  assertion.  The  court  affirmed  that  to  uphold  the  con- 
traiy  would  exempt  from  judicial  prooess  all  the  other  officers  of  the  executive 
department,  and  would  draw  after  it  the  most  serious  complication  and  con- 
fusion,  both  in  public  and  private  rights,  and  practically  disrupt  the  entire 
fsbric  of  government. 

A  number  of  able  opinions  have  been  rendered  sustaining  this  view  of  this 
question.  A  court  having  jurisdiction  to  issue  writs  of  mandamus,  may  com- 
pel the  gbvemor  to  canvass  a  vote  authorizing  a  change  in  the  seat  of  govern- 
meat,  when  the  act  submitting  the  question  to  a  vote  of  tho  qualified  electors 
required  the  governor  to  make  such  canvass,  and  the  governor  had  refused 
ind  n^lected  so  to  do  so:  Chumesero  v.  PoUSt  2  Montana,  242.  Mandamus 
ffisy  be  inued  against  the  governor  to  compel  him  to  draw  a  warrant  on  the 
treasory  in  favor  of  a  state  officer,  it  being  shown  that  the  officer  is  entitled 
to  the  amount  claimed,  and  that  the  law  requires  such  warrants  to  bo  .<;igDcJ 
by  the  governor:  CaUen  v.  Mlis,  7  Jones  L.  £345.  A  writ  of  mandamus  will 
lie  to  compel  the  governor  to  issue  a  proclamation  setting  forth  that  a  co::-i- 
pany,  organized  as  a  branch  of  the  state  bank,  was  authorized  to  commence 
and  cany  on  the  business  of  banking,  under  a  statute  requiring  him  to  make 
nch  proclamation,  when  it  is  made  to  appear  that  the  conditions  imposed  by 
the  statute  have  been  complied  with:  Slate  v.  Ckast,  5  Ohio  St.  52S;  so  also 
he  may  be  required  to  issue  a  commission  to  an  officer  upon  the  production  by 
the  Utter  of  a  certificate  of  election:  StaU  v.  Moffit,  5  Ohio,  362.  In  Ma- 
fntder  v.  £^ioan,  25  Md.  212,  after  a  full  review  of  the  authorities  touching 
this  sabject,  it  waa  held  that  the  governor,  like  all  other  officers  in  the  dis- 
chaige  of  mere  tpmiat-*"^^  duties,  is  subject  to  the  writ  of  mandamus,  and  to 
<lQiy  the  writ  to  a  suitor  in  such  a  case  would  be  to  acknowledge  an  author- 
ity higher  than  the  law.  And  this  case  was  afterwards  approved  and  fol- 
lowed m  Ofijome  ▼•  Qpfinu,  43  Id.  572.  The  same  rule  is  declared  in  Chamber- 
^H  V.  SUfleif,  4  Minn.  312,  in  which  case  it  is  said,  in  effect,  that  when  some 
official  act,  not  necessarily  pertaining  to  the  office  of  governor,  and  which 
ought  as  well  be  performed  by  one  officer  as  another,  is  directed  by  law  to  Ix 
^ODs»  then  any  person  who  clearly  shows  himself  entitled  to  its  p^ormance 
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And  hM  no  other  adequate  remedy,  may  have  a  writ  of  mandamus  against  tiM 
officer,  even  though  the  law  may  have  designated  the  chief  executive  of  tiM 
state  as  a  convenient  officor  to  perform  the  duty.  There  ia  no  tenable  ground 
for  distinguishing  tho  governor  from  any  other  officer  who  may  be  designated 
to  perform  a  mere  ministerial  act,  otherwise  a  party  might  be  entirely  with 
out  a  remedy.  But  tho  court,  after  onnounciDg  this  general  doctrine,  pro- 
ceeded to  draw  a  distinction  between  a  duty  imposed  by  the  constitution  azid 
one  imposed  by  a  statute,  and,  proceeding  upon  the  theory  that  the  former 
were  official  duties  properly  pertaining  to  the  governor  by  virtue  of  his  office, 
the  writ  was  refused  for  want  of  jurisdiction. 

Tho  foregoing  comprise  all  the  cases  we  have  been  able  to  discover  in 
which  the  authority  of  the  judiciary  to  issue  the  writ  has  been  sustained. 
In  Georgia,  Illinois,  Louisiana,  Maine,  Maryland,  \Gchigaa,  Missouri,  New 
Jersey,  Rhode  Island,  Tennessee,  and  Texas,  it  is  held  that  mandamus  can 
not  be  issued  against  the  governor.    The  opinions  upon  which  the  decisiooa 
denying  the  power  to  issue  the  writ  are  based,  are  replete  with  exhaobtive 
logic  draMTu  from  the  necessity  of  maintaining  the  independence  of  the  sep- 
arate branches  of  government^  entire.    In  Low  v.  TowiUf  8  Qa.  372,  Wanier» 
J.,  in  delivering  the  opinion  of  the  court,  proceeded  as  follows:  "If  it  was 
competent  for  the  legislature  to  impose  a  ministerial  duty  of  issuing  a  oom- 
mission  on  the  executive  officer  of  the  government,  wholly  independent  of 
and  in  addition  to  the  other  functions  devolved  upon  that  officer  by  the  ooo- 
stitution,  why  may  he  not,  when  the  performance  of  this  ministerial  act,  so 
required  by  law,  is  essential  to  the  completion  and  enjoyment  of  individual 
rights,  be  considered,  quoad  hoc^  not  as  an  executive,  but  as  a  merely  minis- 
terial officer,  and,  therefore,  liable  to  be  compelled  and  directed  to  perform 
the  act  by  mandamus?**    In  answer  to  this  interrogatory  the  opinion  con- 
tinues: "Viewed  as  a  strictly  legal  question,  we  can  not  offer  any  aatisfactoiy 
reason  why  he  shotdd  not,  according  to  the  general  principles  of  law.    Bat 
while  we  are  unable  to  give  any  satisfactory  legal  reason  why  the  remedy 
sought  should  be  denied  to  the  citizen,  yet  we  are  satisfied  that  for  political 
reasons  alone,  the  remedy  by  mandamus  ought  not  to  be  enforced  against  the 
chief  executive  officer  of  the  state.    The  ultimate  effect  of  this  remedy,  in 
case  of  the  refusal  of  the  governor  to  obey  the  laws  of  the  land,  would  be  to 
deprive  the  people  of  the  state  of  the  head  of  one  of  the  departments  of  the 
government.    This  ministerial  act,  required  by  the  law,  is  to  be  performed 
by  the  same  officer  who  is,  by  the  constitution,  placed  at  the  head  of  one  of 
the  departments  of  tho  government,  and  is  required,  by  the  constitution,  to 
perform  certain  other  duties,  of  winch  the  x>eople  may  not  be  deprived. 
Whatever  right  to  the  office  the  relator  may  have,  and  whatever  remedy  he 
may  be  entitled  to,  by  the  law,  for  the  enforcement  of  that  right  as  a  geneni 
proposition,  yet,  for  the  political  reasons  just  stated,  it  can  not  be  enforced 
against  the  chief  magistrate  of  the  state,  by  mandamus,  if  it  ahall  be  with- 
held from  him.    The  framers  of  the  constitution,  doubtiess,  never  anticipated 
that  the  executive  officer  of  the  government,  whose  sworn  duty  it  is  to  cause 
justice  to  be  executed  according  to  law,  would  ever  refuse  to  comply  with  the 
law,  when  authoritatively  adjudicated  by  the  proper  department  of  the 
government.'* 

In  People  v  Jiisaell,  19  111.  233,  in  denying  an  application  for  a  mandamus 
to  compel  the  governor  to  issue  new  bonds  of  the  state  in  payment  of  inter 
est  upon  others  held  by  the  relator,  in  pursuance  of  an  act  of  the  logislatars 
providing  for  the  funding  of  the  public  debt  in  that  manner,  the  court  said: 
*'  It  ii  urged  upon  us  that  in  a  government  of  laws  there  must  be  an  ade- 
quate remedy  for  every  wrong,  and  that  where  a  dear  right  exists,  thwe 
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mast  be  some  mode  of  enforcing  that  right.  While  human  aociety  is  gOT- 
erned  by  so  imperfect  a  being  as  man,  this  can  be  tme  only  in  theory.  If  we 
are  to  compel  the  governor  or  legislature  to  right  every  wrong  which  may 
arise  from  their  omission  of  daty,  then  sorely  they  must,  to  make  this  Uto- 
pian system  perfect,  have  the  power  to  compel  us  to  do  right  in  every  case. 
May  it  not  be  as  well  supposed  that  we  will  act  perversely,  and  refuse  to 
perform  a  duty  imposed  upon  us,  to  the  injury  of  the  citizen,  as  that  the 
governor  wiU  do  bo?  Iu  the  formation  of  the  government  equal  confidence 
was  rightfully  reposed  in  each  department  to  which  appropriate  and  inde- 
pendent duties  were  assigned.  If  we  unintentionally  err,  and  do  a  party 
ever  so  great  a  wrong,  there  is,  and  from  the  nature  of  our  institutions  can 
be,  no  remedy.  If  wo  perversely  or  corruptly  do  an  intentional  wrong,  the 
constitution  has  provided  the  only  remedy,  which  is  by  impeachment.  And 
so  with  the  executive.  Neither  can  control  or  dictate  to  the  other.  The  pre- 
sumption is,  that  one  is  as  likely  to  be  right  as  the  other."  This  rule  is  fol- 
lowed also  in  People  t.  YcUes,  40  111.  126.  A  similar  case  arose  in  Louisiana^ 
and  on  application  for  a  mandamus  to  compel  the  governor  to  issue  bonds 
under  an  act  to  provide  for  the  improvement  of  the  navigation  of  Red  river, 
was  denied  for  want  of  jurisdiction:  SkUe  v.  Warmoth,  22  La.  1;  in  Maine 
also,  a  petition  for  a  rule  to  the  governor  to  show  cause  why  a  mandamus 
should  not  issue  commanding  him  to  declare  the  petitioner  elected  to  the 
office  of  county  commissioner,  was  denied.  The  act  of  opening  and  compar- 
ing votes  was  held  to  be  an  ofiBcial  duty  to  be  performed  by  the  executive, 
and  the  conrt  had  no  authority  to  inquire  whether  it  had  been  correctly  or 
incorrectly  performed:  //ire  Dennett^  32  Me.  508. 

A  recent  case  is  that  of  Sutherland  ▼.  Govemor,  29  Mich.  320,  in  which, 
after  an  exhanstive  review  of  all  the  authorities,  Cooley,  J.,  speaking  for  the 
court,  delivered  the  opinion  that  the  court  had  no  power  to  compel  the  govenior 
to  periorm  even  a  ministerial  act  by  mandamus.  The  case  arose  out  of  the 
refusal  of  the  governor  to  issue  his  certificate  showing  that  a  particular  ship 
canal  and  harbor  had  been  constructed  in  conformity  with  certain  acts  of  con- 
gress and  of  the  state  l^islature,  making  grants  of  land  therefor.  The  only 
question  at  issue  was  whether  the  court  had  any  jurisdiction  to  issue  manda- 
mus against  the  governor.  It  was  admitted  that  the  act  required  to  be  per- 
formed was  purely  mimsteriaL  The  reasoning  upon  which  the  decision  of  the 
court  was  based,  is  perhaps  clearer  and  more  satisfactory  than  that  from 
which  most  of  the  opinions,  in  which  the  power  to  issue  the  writ  is  denied, 
proceed.  The  court  was  unable  to  discover  any  very  clear  and  palpable  line 
of  distinction  between  thoee  duties  of  the  governor  which  are  political  and 
those  which  are  to  be  considered  ministerial  merely.  To  undertake  to  draw 
one,  and  to  declare  that  in  aU  cases  falling  on  one  side  of  the  line  the  gov- 
ernor was  subject  to  judicial  process,  and  in  all  falling  on  the  other  he  was 
independent  of  it,  would  be  to  open  the  door  to  an  endless  train  of  litigation, 
ind  the  cases  would  be  numerous  in  which  neither  the  governor  nor  the  parties 
would  be  able  to  determine  whether  his  conclusion  was,  under  the  law,  to  be 
final,  and  the  courts  would  be  appealed  to  by  every  dissatisfied  party  to  sub- 
JQct  a  co-ordinate  department  of  the  government  to  their  jurisdiction.  How- 
ever desirable  a  power  in  the  judiciary  to  interfere  in  such  cases  might  seem 
from  the  standpoint  of  interested  parties,  it  was  manifest  that  harmony  of 
action  between  the  executive  and  judicial  departments  would  be  directly 
threatened,  and  that  the  exercise  of  such  power  could  only  be  justified  on  the 
most  imperative  reasons.  Moreover  it  was  not  customary  to  confer  upon  the 
governor  duties  merely  ministerial,  in  the  periormanoe  of  which  he  is  left  no 
discretion  whatever,  and  the  presumption  in  all  cases  must  be,  where  a  dnty 
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Is  derolyed  upon  the  chief  oxeoutive  of  a  state  x»ther  than  upon  aa  inferior 
ofBoer,  that  it  is  so  beoanse  his  saperior  judgment^  disoretioii,  and  aenae  of  ra- 
sponsibility  were  confided  in  for  a  more  accurate,  faithfol,  and  discreet  perfann- 
ance  than  could  be  relied  upon  if  the  duty  were  devolved  upon  an  officer 
choeen  for  inferior  duties.  The  devolution  of  power,  authority,  and  duty  to 
the  governor,  is  cither  by  the  people  in  the  ooostitntion,  or  by  the  legislafeiira 
ia  making  laws  under  it.  The  courts  would  be  presumptnons  if  they  should 
assume  to  declare  that  a  particular  duty  assigned  to  the  governor  is  not  essen- 
tially executive.  There  is,  as  to  all  authority  speciaUy  confided  to  the  gqiv- 
emor,  whether  by  the  constitution  or  by  the  laws,  no  safe  or  logical  doctrine 
but  this:  that  reasons  of-  a  conclusive  nature  must  be  presumed  to  have  been 
found,  requiring  the  particular  authority  to  be  confided  to  fche  chief  executive 
as  one  properly  and  peculiarly,  if  not  exclusively,  pertaining  to  the  depart- 
ment which  he  represents. 

Following  the  reasoning  on  which  this  line  of  authorities  proceeds,  it  baa 
been  held  that  the  supreme  court  has  no  jurisdiction  to  issue  a  mandamus 
against  the  governor  to  compel  him  to  grant  a  conmussion  to  an  officer:  SiaJU 
V.  Governor,  8  Mo.  39;  In  the  tneUter  qf  Inquiries  Submitted  by  the  Oavemar, 
SS  Id.  369;  StaU  v.  Governor,  1  Dutch.  331.  Nor  to  direct  him  as  to  duties 
imposed  upon  him  by  statute,  as  commander-in-chief  of  the  state  militia: 
Mauran  v.  SmUh,  8  B..  1. 192.  Nor  to  compel  him  tq  issue  bonds  of  the  state 
to  a  turnpike  company:  Turnpike  Co.  v.  Broum,  8  Baxter,  490.  The 
weight  of  judicial  authority,  it  will  be  seen  from  the  foregoing  citations, 
is  adverse  to  the  jurisdiction  of  the  courts,  in  any  case,  to  issue  man- 
damus against  the  governor.  The  conflict  of  the  authorities  is  such,  that  no 
uniform  role  can  be  drawn  from  them.  A  learned  commentator  has  declared 
his  belief  that  the  rule  which  makes  the  governor  amenable  to  the  law  for  the 
perfovmance  of  ministerial  acta,  and  therefore  subject  to  process  of  manda- 
mus, is  the  safest,  wisest,  and  most  reasonable:  High  on  Extraordinary  Bern- 
edies,  sec.  118.  A  recent  authority  upon  the  subject  also  remarks,  that  the 
better  doctrine  seems  to  be,  that  the  governor  is  not  an  exception  to  the  general 
rule,  that  all  public  officers  may,  by  mandamus,  be  compelled  to  perform  an 
act  clearly  defined  and  enjoined  by  the  law,  and  which  is  merely  ministerial 
in  its  nature,  and  neither  involves  any  discretion,  nor  leaves  any  alternative: 
Moses  on  Mandamus,  82. 

In  those  courts  in  which  the  power  to  issuo  mandamus  is  questioned,  it  is 
held  that  the  voluntary  appearance  of  the  governor  in  the  action  does  not 
confer  any  jurisdiction:  Suiherland  v.  Governor,  29  Mich.  320.  It  is  not 
proper  therefore  for  thd  court  to  give  an  opinion  in  response  to  the  governor 
as  to  the  constitutionality  of  an  act  which  is  already  upon  the  statute  books: 
Iwiuiries  Svhmitted  by  the  Governor,  58  Mo.  369. 

The  principal  case,  being  a  very  early  authority  upon  this  question,  is 
referred  to  in  most  of  the  cases  involving  the  point  in  which  the  dedaion  ia 
adverse  to  the  power  to  issue  the  writ.  These  cases  are  dted  in  loll  in  the 
foregoing  note. 


AuDiTOB  V.  Woodbuff. 

[3  ABXAnAS,  79.] 

Obuoation  or  Subxtizs  on  an  Official  Bond  ih  not  Ddsoltsd  1^  fsUnze 

of  the  governor  to  approve  and  indorse  it,  although  a  statute  of  the  state 
providing  for  such  bonds  requires  the  approval  and  indorsement  to  be 
made. 
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Plbadino  a  Dxbd  with  Pboixbt  of  thx  Obioinal,  and,  vpoti  oyer  being 
demaaded,  filing  a  copy,  is  not  an  objeetxon  of  which  adyantage  can  be 
taken  by  demorrer. 

PtMA  TO  THB  Acnov  WITHOUT  Otxr,  Is  equivalent  to  a  waiver  of  every  objec- 
tion to  the  form  of  the  oyer  granted,  or  its  anfficiency. 

Action  mat  bb  PBoaionTKD  on  a  Joint  Oblioation  in  the  same  manner  as  if 
it  were  joint  and  several,  under  the  laws  of  Arkansaw. 

Action  mat  bk  Maihtainxd  by  thb  Auditob,  upon  a  Bond  Patablb  to  thb 
GoTKKNOB,  under  a  statute  authorizing  actions  for  the  ooUeotion  of  money 
due  the  state  to  be  brought  in  his  name. 

Obligation  of  a  Contbact  is  not  fMramitP  by  an  act  authorizing  the  au- 
ditor to  sue  for  a  demand  due  the  people  of  the  state,  upon  a  bond  pre- 
'  vionaly  given  and  made  payable  to  the  governor  uid  his  successors. 

Dbclaration  which  Cuabgjes  that  a  Bond  Svbd  upon  is  the  Wbitino 
Obuoatoby  of  defendant,  need  not  allege  a  delivery  by  express  averment. 

Dbmubkxr  Pbiob  to  Passaob  of  thb  Bbvisxd  Statutes,  enabled  the  par^ 
to  avail  himself  of  any  defect  in  his  adversary's  pleading,  which  would 
have  been  fatal  to  it  on  a  general  demurrer  at  common  law,  without 
specially  alleging  the  grounds. 

AoTAiTTAOE  MAY  BE  Taken  BY  GENERAL  Demurbeb  of  a  material  variance 
between  an  instrument  pleaded  with  prof ert  as  a  deed  or  writing  obliga- 
tory, and  a  copy  thereof  filed  as  oyer,  when  the  latter  shows  simply  a 
mere  oontract  signed  with  the  names  of  defendants,  but  having  no  seal 


Avpbixatb  Coubt  can  Take  JtroioiAL  Coonizance  only  of  what  appears  on 
the  transcript,  where  no  diminution  has  been  suggested. 

GftBTiOBABi  to  Cobbect  A  Transobipt  Is  nevcr  awarded  to  supply  matter 
which  would  enable  the  court  to  reverse  a  judgment^  unless  the  diminu- 
tion can  be  discovered  from  the  transcript  itself. 

Ebsoe.  Action  of  debt  upon  an  official  bond.  Defendant 
demuiredy  and  demtmer  was  sustained.  The  opinion  states  the 
facts. 

F.  W.  IhipnaU,  for  the  plaintiff  in  error. 

Ashley  and  WaOeins,  for  the  defendant. 

By  Court,  Binoo,  C.  J.  This  is  an  action  of  debt,  founded 
on  tiie  official  bond  of  the  defendant,  William  E.  Woodruff,  as 
the  treasurer  of  this  state,  and  his  securities,  against  all  of  whom 
the  plaintiff  in  error,  who  was  also  plaintiff  in  the  circuit  court, 
in  his  official  character  as  auditor  of  public  accounts,  declares 
for  the  penalty  of  said  bond,  with  a  profert,  but  without  setting 
forth  the  conditions  thereof;  and  describes  the  same  as  a  writing 
obligatory  of  the  defendants,  made  by  them  on  the  twenty-sev- 
enth day  of  October,  1886,  bearing  date  on  the  same  day,  and 
**  sealed  with  their,  and  each  of  their,  respective  seals,"  whereby 
they ''acknowledge  themselves  jointly  and  severally  held  and 
firmly  bound  unto  James  S.  Conway,  then  and  now  governor  of 
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the  state  of  Arkanaafl,  and  his  saccessors  in  offioe»  in  the  just  and 
fall  sum  of  three  hundred  thousand  dollars,  above  demanded,  to 
be  paid  unto  the  said  James  S.  Conway,  governor  of  the  state 
of  Arkansas,  and  his  successors  in  office;  which  said  writing 
obligatory  was  and  still  is,  subject  to  certain  conditions  there- 
under written."    The  plaintiff  avers,  ''  that  he  is  auditor  of  the 
state  of  Arkansas,  duly  elected,  commissioned,  and  qualified,  as 
the  law  prescribes,  by  means  whereof,  and  by  force  of  the  stat- 
ute in  such  case  made  and  provided,  the  right  of  action  hath 
accrued  to  himself,  the  said  Elias  N.  Conway,  auditor  of  public 
accounts  of  the  state  of  Arkansas,  who  sues  for  the  use  and  ben- 
efit of  the  state  of  Arkansas,  as  auditor,  as  aforesaid,  to  have, 
demand  of,  and  sue  the  said  defendants,  for  the  use  and  benefit 
of  the  state  of  Arkansas,  for  the  sum  of  three  hundred  thousand 
dollars,  above  demanded;"  and  assigns  as  a  breach,  that  the 
"  defendants  did  not,  nor  did  either  of  them,  pay  unto  the  said 
James  S.  Conway,  who  is  governor  of  the  state  of  Arkansas,  the 
said  sum  of  three  hundred  thousand  dollars,  demanded  as  afore- 
said, or  any  part  thereof;  nor  have  they,  the  said  defendants,  or 
either  of  them,  although  often  requested  so  to  do,  paid  unto  the 
said  Elias  N.  Conway,  auditor  of  public  accounts,  who  sues  for 
the  use  and  benefit  of  the  state  of  Arkansas,  as  auditor  as  afore- 
said, since  the  right  of  action  (by  force  of  the  statute  in  such 
case  made  and  provided)  hath  accrued,  as  aforesaid,  said  sum 
of  three  hundred  thousand  dollars,  demanded  as  aforesaid,  or 
any  part  thereof.     But  this  to  do,  they,  the  said  defendants 
have,  and  each  of  them  hath,  hitherto  wholly  refused,  and  still 
doth  refuse,  and  fail  to  pay  the  said  sum  of  three  hundred  thou- 
sand dollars  demanded  as  aforesaid,  or  any  part  thereof,  to  the 
damage  of  the  said  plaintiff,  for  the  use  and  benefit  of  the  state 
of  Arkansas,  five  thousand  dollars;  and,  therefore,  for  the  use 
and  benefit  of  the  state  of  Arkansas  aforesaid,  he  brings  his 
suit,"  etc. 

AU  of  the  defendants  named  in  the  declaration,  except  Cross 
and  Boane,  who  were  not  found,  and  did  not  appear,  entered 
their  apx>earance;  and  at  the  term  at  which  the  writ  was  return- 
able, prayed  oyer  of  the  writing  obligatory  mentioned  in  the 
declaration  which  was  granted,  as  appears  by  the  record,  firsts 
by  filing  the  original  bond.  But  this  grant  of  oyer  was  after- 
wards set  aside  on  motion,  and  oyer  granted,  "  by  filing  a  copy 
of  the  original  bond,"  to  which  there  does  not  appear  to  have 
been  any  objection  made;  and  the  copy  so  filed,  containing  the 
condition  thereunder  written,  is  contedned  in  the  transcript  of 
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the  record  retomed  to  this  court  with  the  writ  of  joot.  Oyer 
being  thus  granted,  the  defendant  who  had  been  thus  serred 
with  process,  and  had  appeared,  filed  a  demnrrer  to  the  declar- 
ation, to  which  the  plaintiff  filed  a  joinder.  TTpon  which,  final 
judgment  was  given  against  the  plaintiff,  on  the  eighteenth  day 
of  March,  1839,  to  reverse  which  he  has  brought  the  case  before 
this  court  by  writ  of  error. 

The  propriety  of  the  judgment  given  upon  the  demurrer,  is 
the  ouly  question  presented  by  the  record  and  assignment  of 
errors,  to  which  there  is  a  joinder.  In  the  demurrer  several 
causes  of  demurrer  are  specially  stated,  which  have  been  urged 
by  the  defendants  in  error  upon  the  argument  in  this  court,  and 
are  relied  upon  as  justifying  the  judgment  thereupon  given 
in  their  favor.  They  are  in  substance:  1.  That  it  does  not  ap- 
pear that  the  governor's  approval  of  the  bond  is  indorsed  thereon, 
as  is  required  by  law;  2.  That  profert  is  made  of  the  original 
bond,  whereas  it  is  required  by  law  to  be  delivered  to  the  secre- 
tary of  state,  and  to  be  by  him  filed  among  the  records  of  his 
of&ce;  3.  That  the  oyer  granted  is  not  of  the  original  writing 
obligatory,  mentioned  in  the  declaration,  or  a  certified  copy 
thereof;  4.  The  obligation  sued  on  is  described  as  being  joint 
and  several,  and  the  writing  given  on  oyer  is  joint,  but  not  sev- 
ctelI;  5.  Upon  an  obligation  to  the  governor,  and  his  successors 
in  office,  suit  should  be  instituted  in  the  name  of  the  governor; 
and  6.  There  is  no  allegation  that  the  defendants  delivered  the 
writing  obligatory  sued  on  to  the  governor,  or  the  plaintiff. 

On  the  part  of  the  plaintiffs  it  is  insisted,  that  neither  of  the 
grounds  of  demurrer  specially  assigned,  is  available  on  general 
demurrer  at  common  law;  and  under  our  statute,  no  special  de- 
murrer can  be  filed,  or  causes  which  are  only  grounds  of  s})ecial 
demurrer  at  common  law  be  regarded.  The  omission  of  the 
averment,  that  the  governor  has  approved  the  bond  and  indorsed 
his  approval  upon  it,  is  not,  in  our  opinion,  fatal  to  the  declara- 
tion, for  ex  vi  termini  it  neither  creates  nor  destroys,  increases  nor 
diminishes  the  obligation  of  the  contract,  which,  if  it  has  been 
in  every  other  respect  legally  executed,  is  perfect.  The  statute 
requiring  the  approval  of  the  governor  to  be  indorsed  on  the  bond, 
implicitly  imposes  on  the  person  whose  bond  is  required  to  be  thus 
approved,  the  duty  of  submitting  it  to  the  executive  for  his  ap- 
proval, and  casts  upon  this  high  functionary  the  duty  of  exer- 
cising his  judgment  as  to  its  sufficiency,  in  form  and  substance, 
as  well  as  the  ability  of  the  obligors  to  pay  the  amount,  for  the 
payment  of  which  they  have  thereby  stipulated  and  bound  them- 
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selveSy  fuid  of  indorsing  his  opinion  thereupon,  whether  he  ap- 
proves ihe  same.  The  design  of  ihis  provision  was,  as  we 
apprehend,  to  provide  for  the  public,  as  well  as  individuals,  an 
undoubted  assurance  that  the  security  furnished  by  the  officer, 
for  the  faithful  performance  of  his  official  duties,  is  perfect,  and 
amply  sufficient  to  indemnify  them  for  any  loss  or  injury  which 
ihey  may  siiffer,  by  reason  of  any  failure  on  his  part,  to  perform 
his  official  duties,  as  enjoined  and  prescribed  by  law;  but  if  any 
person,  notwithstanding  a  dereliction  of  the  duty  in  this  particu- 
lar, should  obtain  a  commission  from  the  executive,  or  qualify 
in  other  respects,  and  proceed  to  act,  and  assume  to  himBeU  the 
authority  and  privileges  appertaining  to  such  office,  although  he 
might  and  probably  would  subject  himself  thereby  to  a  removal 
from  office,  if  the  fault  was  his,  yet  to  admit  the  principle  that 
he,  or  lus  sureties,  are  discharged,  or  never  were  liable  on  this 
contract,  for  any  official  non-feasance,  misfeasance,  or  mal- 
feasance, of  which  he  is  guilty,  whereby  the  public  or  any  indi- 
vidual is  injured,  would,  in  our  opinion,  be  against  every  prin- 
ciple of  reason,  of  ^ound  morals,  and  of  legal  justice,  as  well  as 
in  violation  of  the  salutaiy  and  universally  admitted  principle  of 
the  common  law,  that  no  man  shall  be  suffered  to  take  advan- 
tage of  his  own  wrong;  and  notwithstanding  the  statute  requires 
tlie  bond  to  be  approved,  and  the  approval  indorsed  thereon, 
before  the  commission  issues,  or  the  person  qualifies,  or  pro- 
ceeds to  discharge  the  duties  of  the  office,  it  does  not,  in  our 
opinion,  create  a  condition  precedent,  until  the  happening  of 
which  the  obligation  of  the  contract  remains,  as  it  were,  sus- 
pended, and  does  not  attach  upon  the  obligors.  Such  construc- 
tion would  be  opposed  to  the  principle  of  the  common  law, 
which  holds  the  obligation  perfect  so  soon  as  it  is  executed  and 
delivered;  and,  in  our  judgment,  this  provision  of  the  statute 
leaves  these  principles  of  the  common  law  unchanged. 

Nor  does  the  law  imply,  that  the  omission  or  refusal  of  the 
governor  to  indorse  such  approval  on  the  bond,  shall  operate  aa 
a  defeasance  or  release,  whereby  the  obligation  of  the  contract 
is  ipso  facto  dissolved.  Such  doubtless  was  not  the  intention  of 
the  law,  nor  are  such  consequences  comprehended  within  its 
legitimate  operation.  It  was,  as  before  remarked,  intended  not 
to  lessen  or  destroy  the  security  of  the  public  or  individuals,  in 
respect  of  any  act  of  the  officer  done  or  omitted,  by  which  they 
are  or  may  be  injured,  but  to  guarantee  to  them  a  more  perfect 
and  ample  security;  and  here  we  may  be  permitted  to  remark, 
that  the  construction  which  we  have  considered  it  our  duty  to 
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giTe  to  this  prcxvisioii  of  the  statute,  does  not  impose  any  hard- 
ship on  the  officer  or  his  secniity,  as  they  never  can  be  preju- 
diced thereby,  if  he  does  not,  in  violation  of  the  law,  and  con- 
trary to  his  dutf ,  take  upon  himflelf  the  execution  of  the  duties 
of  the  office,  and  therein  do  something  prohibited,  or  omit  to 
do  something  enjoined,  by  law,  while,  on  the  contrary,  the  in- 
terests of  individuals  and  of  the  public  are  preserved  and  en- 
forced; and  we  conceive  a  principle  so  immoral  and  so  unjust, 
as  to  suffer  the  officer  and  his  securities  to  escape  merited  respon- 
sibiliiy  incurred  in  the  course  of  his  official  business,  simply  be- 
cause he  has,  in  violation  of  his  duty,  omitted  to  obtain  the 
neoessaiy  indorsement  of  the  governor's  approval  on  the  bond, 
when  he  has  received  the  full  consideration  for  which  the  obli- 
gation was  given,  in  the  enjoyment  of  the  office,  and  the  pow- 
ers, principles,  perquisites,  and  honors,  incident  thereto,  can 
not  be  maintained.  If  it  could,  the  person  who  has  thus  ille- 
gally intruded  himself  into  office,  would  be  virtually  justified 
in  sporting  away  the  sacred  rights  of  others.  Therefore,  in  our 
opinion,  no  averment  that  the  governor  had  indorsed  his  ap- 
proval on  the  bond,  is  necessary. 

The  second  and  third  grounds  of  demurrer  specially  set 
forth,  are,  in  our  opinion,  clearly  untenable;  for,  although 
the  plaintiff,  by  making  prof ert  of  the  original  writing  obliga- 
toiy,  instead  of  excusing  the  profert  thereof,  by  showing* 
that  the  bond  was  on  file  of  record  in  the  office  of  the  sec- 
retary of  state,  and  therefore  not  in  his  possession,  or  sub* 
jeet  to  his  control,  so  that  he  could  not  produce  it  in. 
court;  or  making  profert  of  an  attested  copy  thereof,  as  he 
might  and  perhaps  ought  to  have  done,  gave  to  his  adversaries 
an  advantage,  of  which  they  could  have  availed  themselves  by 
refusing  to  accept  a  copy  as  oyer,  or  dispense  with  the  produc- 
tion of  the  original,  or  plead  to  the  action  until  it  was  produced, 
on  their  prayer  of  oyer;  yet  we  are  unable  to  discover  the  prin- 
ciple upon  which  the  profert  can  be  considered  as  a  defect  in  the 
proceedings  of  which  they  can  take  advantage  upon  their  de- 
murrer to  the  declaration,  which  admits  the  facts  as  stated 
therein,  so  fiur  as  they  are  well  pleaded;  and  certainly  pleading 
the  deed  with  a  profert,  in  strict  technical  form,  notwithstanding 
it  may  not  be  in  the  power  of  the  plaintiff  to  produce  it,  as  he 
is  bound  to  do,  when  it  is  so  pleaded,  can  not,  by  any  rule  of 
law  or  practice  known  to  us,  be  considered  as  prejudicial  to,  or 
in  any  manner  endangering  the  rights  of,  the  defendants,  and, 
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ftherefore,  it  is  not  an  objection  of  which  thej  can  ayail  them- 
selves by  demurrer;  and  there  is  no  rule  of  law  or  piactioe  more 
clearly  and  folly  established  by  authority,  than  that  by  pleading 
to  the  action  (and  a  demurrer  is  regarded  as  a  plea  to  the  action), 
without  oyer,  every  objection  to  the  oyer,  as  that  it  has  not  been 
granted  at  aU,  or  has  been  irregularly,  improperly,  or  insuffi- 
ciently granted,  is  waived;  and,  tiierefore,  the  second  and  third 
special  causes  stated  as  grounds  of  demurrer  are  insufficient,  and 
do  not  in  law  constitute  such  an  objection  to  the  proceedings, 
as  can  be  taken  advantage  of  by  demurrer  to  the  declaration. 

Under  the  provisions  of  the  statute  passed  first  of  January, 
1816,  Ark.  Dig.  312,  which  were  in  force  when  this  suit  was  in- 
stituted, and  also  at  the  date  of  the  obligation  sued  on,  suits 
may  be  brought  and  prosecuted  on  joint  obligations,  in  the  same 
manner  as  if  such  obligations  were  joint  and  several;  and,  there- 
fore, the  fourth  cause  specially  assigned  as  ground  of  demurrer, 
is  untenable. 

The  fifth  objection  specially  stated,  rests  upon  the  assumption 
that  the  suit  must  be  prosecuted  in  the  name  of  the  governor,  to 
whom,  and  his  successors  in  office,  the  obligation  is  expressly 
taken  and  made  payable;  instead  of  the  auditor  of  public  ac- 
counts, in  whose  name  the  suit  is  instituted.    According  to  the 
principles  of  the  common  law,  eveiy  action  at  law  must  be  pros- 
^ecuted  in  the  name  of  the  party  in  whom  the  legal  interest  in  the 
contract  is  vested;  but  this,  like  every  other  principle  of  the 
.common  law,  is  under  the  control  of  the  legislative  authority, 
;and  may  be  modified,  changed,  or  abrogated,  by  the  legislature, 
l^t  will,  unless  their  power  is  restrained  by  the  constitution.     In 
the  exercise  of  these  constitutional  powers,  the  legislature  of 
this  state,  by  statute  approved  November  8,  1836,  has  author- 
ized suit  to  be  brought  "  in  the  name  of  the  auditor  of  publio 
accounts  for  the  state  of  Arkansas,  in  the  circuit  court,  for  any 
demand  which  the  people  of  the  state  may  have  a  right  to  claim. " 
This  amounts  to  nothing  more  than  a  modification  of  the  legal 
remedy  by  suit,  in  cases  where  the  money  claimed  would,  if  re- 
covered, belong  to  the  state.    It  does  not  in  the  slightest  possi- 
ble degree  impair,  or  in  any  way  afifect  the  legal  obligation  of  the 
contract,  or  the  respective  rights  or  liabilities  of  the  parties  to  it. 
The  remedy  only  is  modified,  and  so  far  as  we  know,  the  authority 
of  the  legidature  to  prescribe  the  form  and  direct  the  order  of  the 
proceeding  in  the  courts  of  justice,  under  the  constitntion  of  the 
United  States,  or  of  any  state,  has  never  been  questioned  or 
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denied;  presided,  always,  that  the  obligation  of  the  eontraot  is 
not  thereby  impaired.  In  the  ease  before  us,  the  averments  in 
the  declaration  show  conclnsiyely,  that  the  suit  is  by,  and  in  the 
name  of,  the  auditor  of  public  accounts  for  the  state  of  Arkansas, 
in  his  official  character,  and  not  in  his  private  or  individual  right 
for  a  demand  claimed  for  the  state;  and,  therefore,  the  fifth  ob- 
jection is  not,  in  our  opinion,  fatal  to  the  action.  The  sixth  ob- 
jection ia  futile.  The  plaintiff  in  this  declaration,  expressly 
charges  the  writing  sued  on  to  be  the  writing  obligatory  of  the 
defendants  named  in  the  declaration.  Technically  speaking,  no 
instrunient  in  writing  ever  becomes  the  deed,  obligation,  bond, 
or  writing  obligatory  of  the  obligor  or  maker,  until  he  delivers 
it  as  such;  and,  therefore,  the  aU^ation,  that  the  instrument 
sued  on  is  the  writing  obligatory  of  the  defendants,  implies  the 
delivery,  and  is  regarded  l^  the  law  as  equivalent  to  an  express 
averment  of  the  delivery  thereof  by  the  defendants,  and  it  is  not 
usual  in  pleading  such  instruments,  to  allege  the  delivery  by  a 
distinct  averment. 

Having  thus  briefly  noticed  and  disposed  of  the  causes  of  de- 
murrer specially  assigned,  it  becomes  our  duty  to  consider 
whether  there  are  other  defects,  for  which  the  plaintiff's  plead- 
ing should  be  adjudged  insufficient  on  the  demurrer  thereto; 
and  here  we  will  remark,  that  the  judgment  upon  the  demurrer 
was  given  prior  to  the  taking  effect  of  the  revised  statutes,  and 
the  propriety  thereof  must  therefore  be  determined  by  the  pre- 
existing laws,  which  were  in  force  at  the  date  of  the  judgment, 
and  permitted  the  pariy  demurring  to  avail  himself  of  any  objec- 
tion to  his  adversary's  pleading,  which  would  be  fatal  to  it  on 
general  demurrer  at  common  law,  though  not  set  down  specially 
as  the  ground  of  demtmrer;  and  this  was  the  uniform  practice, 
notwithstanding  the  causes  specially  assigned  were  insufficient. 
And,  therefore,  if  there  is  any  fatal  defect  apparent  upon  the 
face  of  the  proceeding,  which  would  be  reached  by  general  de- 
murrer, and  this  can  not  be  regarded  as  anything  different, 
because  the  law  then  in  force  prohibited  the  filing  of  any  special 
demurrer,  the  judgment  must  be  affirmed. 

The  record  shows  that  oyer  was  granted  by  filing  a  copy  of 
the  original  bond;  and  the  oyer  thus  granted  is  to  be  regarded  as 
a  part  of  the  previous  pleading,  and  the  plaintiff  is  bound  by  it 
as  long  as  it  remains  of  record  in  the  case,  and  even  though  it 
may  have  been  unnecessarily  or  improperly  granted,  and  the 
defendants  are  at  liberty  to  avail  themselves  of  any  defect  or  ob* 
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jeotion  manifest  upon  or  produoed  by  it.  In  this  case,  the  copy 
filed  as  oyer,  as  it  appears  in  the  transcript  of  the  record  certi- 
fied to  this  court  on  the  writ  of  error,  shows  a  contract  simply 
signed  with  the  names  of  the  defendants  mentioned  in  the  dec- 
laration, but  without  any  seal,  or  scrawl  by  way  of  seal,  affixed 
thereto,  which  can  not,  therefore,  be  considered  a  writing  obliga- 
tory; and  for  this  reason,  it  appears  to  be  a  different  instrument 
from  that  sued  on  and  described  in  the  declaration;  and  this  is 
a  material  variance,  of  which  advantage  may  be  taken  by  gen- 
eitd  demurrer.  Nor  is  this  discrepancy  in  the  least  obviated  or 
aided  by  this  statement,  over  the  signatures  of  the  defendants, 
**  witness  our  hands  and  seals,"  because  it  is  the  act  of  the  party 
afiSzing  the  seal,  or  scrawl  by  way  of  seal,  and  not  the  assertion 
that  it  is  affixed  thereto  (which  appears  upon  an  inspection  of 
the  writing  to  be  untrue),  that  characterizes  the  instniment,  and 
constitutes  it  a  writing  obligatoiy  or  deed. 

This  discrepancy  may  have  originated  with  the  copyist,  who 
transcribed  from  the  original  the  copy  given  as  oyer,  or  the 
clerk  who  transcribed  the  same  into  the  transcript  of  the  copy 
before  us.  But  however  this  may  be,  we  can  not  judicially 
know,  nor  do  we  in  fact  know  anything  about  it  more  than 
appears  by  this  transcript,  in  which  no  diminution  has  been  sug- 
gested by  either  party,  and  there  is  no  law  or  rule  of  practice 
to  justify  us  in  presuming  a  diminution,  and  awarding  a  certiorari 
to  supply  it.  A  certiorari  is  sometimes  awarded  by  the  court  ex 
officio  for  their  own  satisfaction,  or  to  enable  them  to  affirm,  but 
so  far  as  we  know,  it  has  never  been  done  with  a  view  to  supply 
matter,  which  would  enable  them  to  reverse  the  judgment;  and 
it  is  never  so  awarded  by  the  court,  unless  the  diminution 
appears  from  an  inspection  of  the  transcript  itself,  which  is  not 
the  case  here.  We  are  therefore  bound  to  regard  the  transcript 
before  us  as  perfect,  and  adjudicate  the  case  upon  the  record  as 
shown  by  it,  upon  which  it  appears  manifestly,  that  there  is  no 
error  in  the  judgment. 

Wherefore,  the  judgment  of  the  circuit  court  of  Pulaski  county, 
given  in  this  case  upon  the  demurrer  of  the  defendants  to  tiie 
declaration  of  the  plaintiff,  ought  to  be,  and  is  hereby,  in  all 
things  affirmed,  with  costs. 

Objection  that  Otfioial  Bond  doss  hot  Oonvorm  to  Statutb  can  nol 
be  taken  by  the  officer  or  his  Boretiet  to  impeach  it,  when  they  are  not  inja- 
riously  affected  thereby:  Kincannon  v.  CarroUt  30  Am.  Dec.  391.  Fkilnro  to 
record  an  official  bond  does  not  invalidate  it:  Whitehurst  v.  Hichey,  15  Id.  167, 
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ud  note,  in  whioh  the  qoe0ti(m  of  infonnalittes  afieoting  the  ipsliditj  of  ott* 
cial  bonds  ia  diacnsaed  at  length. 

GKBnoRABi  TO  CoMrLiTs  DKncTiTB  TRAmoRiPT  voBj  be  gnu&ted  npoo 
•oggestion  of  diminution  of  the  record  by  either  party;  and  it  may  inae  aa 
often  aa  it  ia  made  to  appear  that  a  record  is  imperfect,  until  a  perfect  record 
is  obtained:  State  ▼.  BM^  28  Am.  Dec.  672,  in  the  note  to  which  the  cases  in 
this  series,  bearing  npon  the  power  of  amendment  of  a  record  pending  an  ap- 
peal, ai^  stated. 

Variance  betweex  Bond  or  Hecobd  Declared  upon,  and  that  given 
i  1  evidence,  is  fatal,  'ivhen:  DihreU  v.  Miller,  29  Am.  Dec.  126;  Bom  v. 
Ortrton,  2  Id.  352. 
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Goodman  v.  Newell. 

(18  OoRmonouT,  79.] 

A  Pabtt  Ousted  oould  hot  at  Common  Law  Traksfkb  his  Trlb;  and  ow 

stetate  declaring  deeds  attempting  the  transfer  of  lands  from  which  the 
grantor  has  been  onsted  void,  is  but  declaratory  of  the  oomm<m  law. 

COHTXTANCB  OF  SSVEIUL  DISTINCT  PaBCELS,   FROM    OnB  OF  WHICH  THXBA 

HAS  BEEN  AN  OusTEB,  wiU  be  inoperative  bat  in  so  far  as  relates  to  tins 
latter  tract;  as  to  the  other  tracts,  it  will  pass  the  title. 

Ejbotxent,  for  three  distinct  parcels  of  land.  Plaintiff  de- 
rived under  a  deed  executed  by  defendant  in  1828,  to  the  admin- 
istrators of  Abel  Lems,  conveying  the  land  in  dispute.  The 
defense  relied  upon  was,  that  at  the  date  of  the  execution  of  that 
deed,  defendant  had  been  and  continued  to  be  ousted  from  one 
of  the  tracts  conveyed,  and  that  this  transfer  being  in  contra- 
vention of  the  statute,  avoided  the  deed,  not  only  as  to  the  tract 
from  which  there  had  been  an  ouster,  but  also  as  to  the  other 
two  tracts.  Plaintiff,  upon  the  other  hand,  contended  that 
though  such  a  transfer  would  be  void  as  to  the  tract  from  which 
there  had  been  an  ouster,  yet  it  would  be  valid  as  to  the  other 
tracts  conveyed.  The  jury  was  instructed  in  accordance  with 
the  plaintiff's  claim,  and  accordingly  returned  a  verdict  in  his 
favor.    Defendant  now  moved  for  a  new  trial. 

ffungerford  and  Toucey,  for  the  defendant. 

W,  W.  Ettswarth  and  Parsons,  contra, 

Chitbgh,  J.  Whether  the  deeds  in  question,  by  reason  of  the 
ouster  and  adverse  possession  of  Noah  Lewis,  are  void  in  Mo^  or 
good  for  BO  much  of  the  land  described  in  them  as  was  in  the 
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actual  poaaession  of  the  grantors^  at  the  time  of  oonTeyanoey  is 
Uie  question  to  be  reviewed. 

The  twelfth  section  of  our  statute  regarding  lands,  enacta^ 
"  that  all  deeds  of  bargain  and  sale,  eto.,  of  lands  or  tenements, 
of  which  the  grantor  is  ousted,  by  the  entry  and  possession  of 
some  other  person,  unless  made  to  the  person  in  actual  posses- 
aion,  shall  be  void.    And  any  person  who  shall  attempt,  by  an 
instnunent  in  writing  under  his  hand,  to  alien  any  lands  or 
tenements,  of  whibh  he  is  ouisted,  and  every  person  who  shall 
receive  such  conveyance,  not  being  in  the  actual  possession  of 
the  lands  or  tenements  attempted  to  be  conveyed,  shall  forfeit 
one  half  of  the  value  thereof,"  etc.    We  think  a  reasonable  con- 
struction of  this  section  of  the  statute  will  fully  warrant  the 
plaintifT  in  the  recovery  of  the  two  parcels  of  land  of  which  there 
was  no  ouster.    The  only  purpose  of  the  legislature  in  this  en- 
actment, was,  to  prevent  the  traffic  in,  and  transfer  of,  disputed 
titles  to  land,  and  thus,  in  this  particular,  to  prevent  mainte- 
nance.   The  provision  in  this  statute,  that  the  deed  shall  be  voic"., 
is  only  in  affirmance  of  the  common  law,  which  disabled  a 
grantor  thus  ousted,  from  transferring  his  title  to  another:  Co. 
lit.  265  a,  note  1;  2  £1.  Com.  290.     Those  deeds,  therefore, 
are  only  so  far  void  or  inoperative,  as  they  are  found  opposed  V) 
this  principle  of  the  common  law,  and  prohibited  by  the  affirm- 
atory  provisions  of  the  statute.     The  word  "  deed,"  in  this  sec- 
tion, was  not  used  as  signifying  technically  a  sealed  instrument, 
but  only  as  equivalent  to  the  words  conveyance,  transfer,  sale, 
etc.     Nothing  more  was  meant  than,  that  an  ousted  owner  of 
land  should  not  convey  it.    A  similar  construction  by  the  court 
of  king's  bench  was  put  upon  the  statute  26  Geo.  III.,  c.  60. 
There  had  been  an  a;&signment,  by  way  of  mortgage,  of  certain 
ships;  but  it  did  not  contain  recitals  of  the  certificates  of  regis- 
try, as  required  by  the  seventeenth  section  of  that  act,  which 
declared,  that  for  want  of  such  recitals,  sugh  bill  of  sale  should 
be  utterly  void,  to  all  intents  and  purposes.   It  was  holden,  not- 
withstanding this  omission,  that  a  personal  covenant  of  the  mort- 
gagor contained  in  the  bill  of  sale  or  assignment  was  good;  and 
that  the  mortgagor  was  liable  to  be  sued  upon  it  as  a  valid  covenant 
for  money  lent:  Kerrison  v.  Cole,  8  East,  231.    And  Le  Blanc, 
J.,  in  conformity  to  the  views  expressed  by  the  other  judges, 
says:  *'  Where,  therefore,  the  act  says,  that  for  want  of  certaip. 
requisites,  such  bill  of  sale  shall  be  void,  it  means  only,  that 
such  transfer  of  the  property  shall  be  void." 
The  propriety  of  this  construction,  we  think,  is  confirmed,  by 


380  Goodman  v.  Newell.  [Oomu 

a  recurrence  to  other  provisions  and  language  of  Quo  seciion  un- 
der our  consideration.  In  a  subsequent  part  of  it,  the  word 
conveyance  is  substituted  for  the  word  deed.  So,  too,  the 
amount  of  the  penalty  or  forfeiture  is  made  to  depend,  not  upon 
the  value  of  the  whole  land  embraced  in  the  description  of  the 
lands  attempted  to  be  conveyed,  but  upon  the  value  only  of  the 
lands  of  which  the  grantor  is  ousted.  In  the  case  of  Van  Dyck 
T.  Van  Beuren  et  al.,  1  Johns.  344,  the  question  here  considered 
was  suggested,  and  Thompson,  J*.,  said,  thal^the  judgment  of 
law  upon  such  a  case,  as  he  apprehended,  would  be  to  pronounce 
the  deed  inoperative  as  to  the  land  held  adversely,  and  good  as 
to  the  residue.  Tompkins,  J.,  concurred  in  this  opinion;  and 
Kent,  C.  J.,  without  denying  the  position,  supposed  the  convey* 
ance  then  under  consideration  could  be  supported  for  other  rear 
sons:  13  Yin.  Abr.  58;  WUliams  v.  Jackson,  5  Johns.  500. 

But  here  we  are  met,  as  the  defendant  believes,  with  a  role  ot 
law  too  well  settled  and  imperative  to  admit  the  construction 
we  have  put  upon  this  statute.  It  is  contended,  that,  as  the  act 
of  giving  and  receiving  the  conveyance  of  that  parcel  of  land, 
of  which  the  grantors  were  ousted,  is  made  illegal  and  void,  by 
statute,  and  is  punished  by  forfeiture  or  penalty,  the  entire  con- 
veyance is  void,  and  no  effect  can  be  given  to  the  deed.  And  in 
support  of  this  position,  we  are  referred  to  a  principle  frequently 
found  in  elementary  writers,  and  sometimes  recognized  in  ad- 
judged cases,  "  that  if  any  part  or  subject-matter  of  a  contract 
be  contrary  to  a  statute,  the  whole  shall  be  invalid;  for  a  statute 
is  like  a  tyrant;  where  he  comes  he  makes  all  void;  but  the  com- 
mon law  is  like  a  nursing  father;  it  makes  void  only  that  part 
where  the  fault  is,  and  preserves  the  rest:"  1  Mod.  35;^  11  Id. 
94;'  Hob.  14;»  1  Vent.  237;*  2  Wils.  351,-»  1  Saund.  66,^  note 
1;  Pow.  on  Con.  199;  Chit,  on  Con.  228.  The  frequency  with 
which  this  position  has  been  repeated,  and  the  not  unfrequent 
misapplication  of  it,  may  justify  a  brief  examination  of  its  his- 
toiy  and  character. 

It  is  admitted,  and  indeed  it  is  a  part  of  the  doctrine  itself, 
that  if  part  only  of  a  divisible  contract  be  illegal  and  void  at  the 
common  law,  such  part  only  is  void.  Now  we  think  it  will  be  found 
difficult  to  suggest  any  very  sensible  reason,  why  the  operation 
of  a  statute  upon  the  same  contract,  should  be  so  essentially  dif- 
ferent, as  to  make  it  entirely  void.  If  part  or  the  whole  of  a 
contract  be  illegal,  can  it  make,  in  this  respect,  any 


1.  MaUvtrer  y.  Btdthaw,  8.  Norton  y.  8imme»,  6.  ColUmM  y.  Bland 

9.  HaOui  y.  IVKy.  4.  Jfocdel  y.  JTidcMeton.  e.  BvOtr  y.  Wi99%, 
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difiereiioe»  bj  what  law  it  becomes  so  ?  Is  it  not  as  essentially 
illegal  and  Toid,  if  illegal  at  aU,  when  so  declared  by  common 
law,  as  when  so  pronounced  by  statate  ?  If  it  is  not,  it  must  be 
because  the  common  law,  when  well  known  and  established,  is 
not  of  imperative  obligation.  We  first  find  this  distinction 
alluded  to  in  the  case  of  Lee  et  Ux.  y.  ColeshiU,  Cro.  Eliz.  529,  in 
which,  under  a  statute  prohibiting  the  sale  of  offices,  a  bond  had 
been  given  to  perform  certain  covenants,  some  of  which,  by  that 
statute,  were  void.  In  an  action  on  the  bond,  the  whole  was 
adjudged  void;  and  yet  the  defendant's  counsel  admitted,  that 
in  suit  on  the  covenants,  such  as  were  good  would  have  been 
sustained. 

Most  of  the  early  cases,  in  which  the  distinction  was  taken 
between  the  operation  of  the  statute  law,  and  the  common  law, 
upon  divisible  contracts,  were  upon  official  bonds,  taken  in  part, 
contrary  to  the  provisions  of  the  statute  23  Hen.  YI. ;  and  it  has 
been  in  reference  to  the  special  provisions  and  language  of  that 
statute,  that  it  has  been  likened  to  a  tyrant.    That  statute  pre- 
scribed the  form  of  a  bond  to  be  taken  by  the  sheriff,  of  aperson 
arrested,  and  declared  all  others  to  be  void.    It  is  believed,  that 
the  assertion,  that,  if  a  part  of  a  divisible  contract  be  declared 
illegal,  and  made  void  by  statute,  the  whole  is  void,  was  first 
distincUy  made  by  Lord  Hobart,  in  the  strong  language  before 
recited,  in  the  case  of  Norton  v.  Symmes,  reported  in  Hobart, 
14;  and  yet  no  such  principle  governed  the  decision  of  that  case; 
for  that  was  an  action  on  a  bond  conditioned  for  the  perform- 
ance of  covenants,  some  of  which,  if  illegal  at  all,  were  made  so 
by  the  common  law;  and  there  was,  in  that  case,  a  recovery  upon 
the  good  covenants.    This  case  of  Norton  v.  Symmes  is  referred 
to  in  Bac.  Abr.,  tit.  Sheriff,  H,  2;  and  the  author  of  that  work 
does  not  understand  the  language  of  the  chief  justice  there,  as 
applicable  to  statutes  generally,  but  only  to  the  statute  Hen. 
TL,  which  only  was  under  his  consideration;  for  he  says:  "  For 
upon  the  statute  23  Hen.  YI.,  c.  9,  if  a  sheriff  will  take  a  bond 
for  a  point  against  that  law  and  also  for  a  due  debt,  the  whole 
bond  is  void;  for  the  letter  of  the  statute  is  so."    Lawrence,  J. , 
in  the  case  of  Kerrison  v.  Cole,  views  the  matter  in  the  same 
light,  and  in  reference  to  it  says:  "  There  is  indeed  a  distinction 
taken  in  Hob.  14,  between  an  avoidance  of  an  instrument  by  the 
common  law,  or  by  the  statute  law,  that  if  it  be  void  in  part  by 
the  statute  law,  it  is  void  for  the  whole,  but  that  the  common 
law  only  avoids  so  much  of  it  as  is  bad,  leaving  t&e  rest  which  is 
good;  which  distinction  was  alluded  to,  by  Lord  Chief  Justice 
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Wilmot,  in  CMins  y.  Blaniem,  2  Wils.  251.  But  these  cases, 
when  examined,  are  easily  reconcilable/ as  in  the  case  of  shetifib* 
bonds;  which  are  only  authorized  to  be  taken  with  a  certain  con* 
dition,  and  therefore,  if  they  be  taken  with  any  other  condition, 
they  are  void  in  totOy  and  can  not  stand  good  in  part  only;  bat 
that  does  not  apply  to  different  and  independent  covenants  in 
the  same  instrument,  which  may  be  good  in  part,  and  bad  in  port: 
Kerrison  v.  Cole,  8  East,  235. 

And  of  the  same  import  is  the  language  of  Sutherland,  J.,  in 
the  case  of  Mackie  y.  Caima^  5  Cow.  564  [15  Am.  Dec.  477]. 
He  says :  ' '  Now  I  apprehend  if  a  bond  contains  proyisions  whicJi 
are  declared  illegal  or  yoid  by  statute,  and  other  provisions 
which  are  legal,  the  whole  bond  will  not  be  void  unless  the  stat- 
ute expressly  provides  that  these  illegal  provisions  shall  render 
the  whole  bond  void."  We  think  this  is  the  true  principle;  and 
that  the  general  expressions  to  be  found  in  the  books  apparently 
of  a  different  import,  should  be  understood  and  the  doctrine  of 
the  cases  confined  to  this  explanation  of  the  rule.  And  we  un- 
/lerstand  nothing  more  than  this  was  intended  by  the  late  chief 
justice  of  this  court  in  giving  our  opinion  in  the  case  of  Weeden 
v.  Hawea,  10  Conn.  50.  And  so  Mr.  Chitty,  in  his  treatise  on 
contracts,  evidently  understands  the  principle;  for  after  giving 
the  rule  'in  the  supposed  language  of  Lord  Hobart,  he  con- 
tinues: ''But  there  are  instances  in  which  the  invalidity  of  a 
part  of  a  deed,  by  virtue  of  a  statute,  shall  not  destroy  the 
whole;  and  the  remainder  being  legal  and  distinct,  shall  stand, 
there  being  no  express  words  in  the  act  to  render  the  whole 
void:"  Chit,  on  Con.  228.  The  modem  cases  in  the  English 
courts,  we  think,  have  been  determined  in  conformity  with  this 
principle,  regardless  of  the  unexplained  distinction  so  loosely 
laid  down  by  Lord  Hobart.  The  case  of  Oaskell  v.  King,  11 
East,  165,  was  an  action  of  covenant,  brought  upon  the  cove- 
nants in  a  lease  whereby  the  tenant  bound  himself  to  pay  the 
property  tax,  and  all  other  taxes  imposed  on  the  premises  or  on 
the  landlord  in  respect  thereof.  This  was  illegal  and  void  by 
stat.  46  Geo.  III.,  c.  65;  and  yet  it  was  holden  that  this  would 
not  avoid  a  separate  covenant  in  the  same  lease  for  the  payment 
of  rent,  clear  of  all  parliamentary  taxes  generally,  which  was  a 
good  covenant.  So,  too,  in  the  case  of  Thompson  v.  Pitcher,  6 
Taunt.  359,  it  was  held  that  if  there  be  in  a  deed  one  limitation 
to  a  charitable  use,  illegal  and  void  by  stat.  9  Geo.  11.,  c.  36, 
yet  this  would  not  avoid  other  limitations  in  the  same  deed  which 
were  good:  Doe  d.  Thompson  v.  Pitcher  etal.,^  Mau.  &  Sel.  407; 
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Wigg  T.  ShuiOetoorCh,  13  East,  87;  Hotoe  y.  Synge^  16  Id.  440; 
Beadshaw  y.  Solders,  4  Taunt.  57;  FuUer  y.  Abbott,  Id.  106; 
Tinckler  y.  Prentice,  Id.  549. 

In  cases  aiising  under  the  statute  of  frauds  and  perjuries,  aa 
well  as  under  other  statutes,  it  has  been  often  holden,  that  if 
one  part  of  an  entire  and  indiyisible  contract  be  yoid,  it  is  yoid 
in  toto;  recognizing  certainly  a  different  doctrine  as  being  appli- 
cable to  cases  of  contracts,  like  the  one  under  consideration, 
yeiy  distinctly  diyisible  in  its  character:  Chater  y.  Beckett,  7 
T.  R.  197;'  Crawford  y.  MoreU,  8  Johns  253;  Maxfield  y.  Wada- 
ley,  3  Bam.  &  Cress.  357;'  Blinn  y.  Ne^ua*  8  Mass.  46;  Beach  y. 
Walker,  6  Conn.  190. 

The  defendant  seemed  to  place  some  reliance  upon  the  drcum** 
stance  that  the  statute  under  consideration  affixes  a  penalty  or 
forfeiture  to  the  act  of  buying  and  selling  pretended  titles. 
This  does  not  add  to  the  illegality  of  the  act;  it  is  intended  only 
to  preyent  its  commission.     Here  is  nothing  malum  in  se;  but 
only  a  regulation  suggested  by  motiyes  of  policy;  and  super- 
adding the  forfeiture  does  not  render  the  act  more  inyalid. 
Cases  of  fraud  and  usury  are  yeiy  clearly  distinguishable  from 
the  present.     Actual  fraud  yitiates  all  contracts  in  which  it  is 
found.    This  has  been  settled,  as  much,  perhaps,  for  reasons  of 
pubhc  policy  peculiarly  applicable  to  cases  of  fraud,  as  from  re- 
gard to  other  considerations  deriyed  from  the  principles  of  the 
common  law.     In  Fermor's  case,  3  Co.  78,  it  is  said:  "  The  com- 
mon law  doth  so  abhor  fraud  and  coyin,  that  all  acts,  as  well 
judicial  as  others,  and  which  of  themselyes  are  just  and  lawful, 
yet  being  mixed  with  fraud  and  deceit,  are,  in  judgment  of  law, 
wrongful  and  unlawful."    Contracts  infected  with  usury  stand 
yery  much  upon  the  same  ground;   and  for  good  reasons,  it 
haa  been  supposed  necessary  to  tear  away  all  disguises  from  the 
iiifinitely  yarious  deyices  to  which  resort  has  been  had  to  coyer 
up  usury  and  giye  effect  to  fraud.    And  this  could  in  no  more 
effectnal  way  be  done  than  by  declaring  contracts  to  be  entirely 
void  in  which  such  illegality  has  been  discoyered :  Eyalop  y .  Clark, 
14  Johns.  458;  Austin  y.  Bell,  20  Id.  447;  Mackie  y.  Cairns,  Hop. 
Ch.  373;  Weeden  y.  Hawea,  10  Conn.  50.    And  many  of  the  stat- 
utes on  these  subjects  haye  in  terms  so  proyided. 

We  think,  therefore,  that  there  is  no  principle  of  the  common 
law  applicable  to  this  case  which  ought  to  persuade  us  to  giye  a 
different  effect  to  these  deeds  from  that  given  to  them  by  the 
saperior  court;  and  we  can  not  adyise  a  new  trial. 

1.  T  T.  a.  Ml.  2.  MaufiM  ▼.  Wad$ui^.  8.  BUur.Ktim, 
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In  this  opimon  HuimHOTON  and  Waitb,  JJ.,  oanooznd. 
WxLUAMs,  O.  J.y  haTing  been  of  oounsel  in  some  part  of  Qua 


oontroTer^,  declined  giving  any  opinion. 
New  tajal  not  to  be  granted. 

Whxbb  Past  of  ah  UMDKBTAKnro  n  TT.T.aoATi»  tfaa  vemaiadflr  will  Ml  be 
viiutod  if  the  Illegal  part  can  be  aepamted:  Olmrb$T.  Mkf,  150oob.  1681 
oltlng  the  principal 
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V.  Baldwin. 

pS  OoniBoxiouT,  IML  ] 
A  Pabtt  oah  hot  Ck>ifrLAiH  of  a  Cuabos  which  was  givm  al  hia 
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bar,  though  it  ia  not  sealed. 
A  Wbittbh  Ebobipt  Ezpbs8ed  to  bb  xh  Full  of  all  DBMAHBa  magr  al 

law  be  shown  not  to  have  been  intended  to  release  the  particular  denuuid 

sued  upon. 

Tbespabb  quare  dausumfregU,  The  action  was  oziginally  in- 
stituted in  a  justice's  court  l^  defendant  in  error.  Three  pleas 
were  pleaded  by  defendants:  1.  The  general  issue;  2.  A  special 
plea  in  bar,  which  alleged  that  the  trespass,  if  committed,  was 
the  joint  act  of  the  defendants,  and  that  after  the  date  of  its 
commission,  plaintiff  released  defendant  Tucker  from  all  de> 
mands  that  he  might  have  against  him,  by  a  certain  writing,  in 
words  and  figures  as  follows: 

"  Received  of  Leonard  Tucker,  this  22d  day  of  September, 
1834,  one  dollar,  in  full  of  all  demands  to  this  date. 

**  Signed,  Chauncbt  Baldwdt." 

The  last  plea  alleged  that  on  the  twenty-second  day  of  Septem- 
ber, 1834,  plaintiff  received  from  defendant  Tucker  one  dollar, 
in  full  of  all  demands  that  he  had  against  him.  Plaintiff  took 
issue  on  the  first  and  third  pleas.  As  to  the  second,  he  fileda 
replication,  in  which,  admitting  his  execution  of  the  release  or 
writing  set  out  in  the  plea,  he  alleged  that  the  instrument  was 
executed  as  part  of  a  settiement  that  took  place  between  himself 
and  Tucker  of  an  action  of  trespass  brought  by  the  latter  against 
him,  and  that  the  release  or  writing  was  not  intended  to  apply 
to  any  cause  of  action  that  he  might  have  against  Tucker.  Issue 
was  joined  on  the  replication.  It  was  proved  that  prior  to  Sep- 
tember 22, 1834,  Tucker  had  instituted  an  action  of  trespass 
against  Baldwin,  and  that  on  that  day  the  action  was  com« 
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promised,  upon  payment  by  Baldwin  to  Tacker  of  fifteen  dol- 
laiB,  at  the  same  time  the  xeleaae  set  out  in  the  plea  was  eze- 
cated  by  Baldwin.  It  was  matter  of  contention,  howeyer, 
between  the  parties,  whether  the  instrument  was  intended  to 
operate  npon  any  other  oanse  of  action  than  that  compromised 
on  that  day.  Plaintiff  insisted  that  it  was  not  intended  to  so 
operate,  and  that  at  the  time  of  its  exeoation  he  did  not  know 
that  Tucker  was  concerned  in  the  trespass  now  sued  upon.  The 
shaiige  to  the  jury  appears  from  the  opinion.  Plaintiff  had  a 
ferdict  on  all  the  issues. 

T.  SndOi  and  Cqffmg,  for  the  plaintiflh  in  error. 

L.  Church  and  Holabird,  cotUto. 

Chuboh,  J.  The  plaintiffs  in  error  except  to  the  charge  of  the 
oounly  court,  because,  as  they  belieye,  the  true  doctrine  regazd- 
ing  the  nature  and  effect  of  receipts  was  not  stated  to  the  jury. 
But  if  we  believe,  that  the  charge  was  in  effect  such  as  the  de- 
fendants in  the  court  below  requested,  we  must  say,  that  they 
haye  no  right  to  demand  a  reyisal  of  the  judgment  for  any  mis- 
take in  the  charge.  It  apx>ears  by  the  bill  of  exceptions,  that 
the  defendants  below  claimed,  on  the  trial:  1.  That  the  receipt 
in  question  was  given  to  extinguish  aU  controversies  which  the 
parties  to  it  then  had  against  each  other.  2.  That  neither  of 
the  parties  practiced  any  fraud.  8.  That  Chauncey  Baldwin 
executed  the  receipt  in  question  without  any  mistake  or  surprise, 
and  with  an  intent  that  it  should  operate  according  to  the  true 
import  and  meaning  of  its  language.  And  they  requested  the 
court,  if  these  facts  were  proved,  to  direct  the  jury  to  find  the 
second  and  third  issues  for  them,  the  defendants;  and  also,  that 
the  second  issue  must  be  found  for  the  defendants,  unless  the 
juiy  found  that  the  receipt  aforesaid  was  not  executed  to  release 
or  discharge  the  present  cause  of  action. 

Now  what  was  the  charge  ?  It  was:  1.  That  the  receipt  was  a 
valid  defense,  if  executed  with  an  intent  to  settle  all  controver- 
sies between  the  parties  known  and  unknown.  This  was  a  lit- 
eral compliance  with  the  first  claim  of  the  defendants.  2.  That 
if  the  receipt  was  executed  by  the  fraud  of  the  defendants,  or 
by  a  surprise,  or  through  any  mistake  or  misapprehension  of  its 
effects;  or  if  it  was  intended  only  to  operate  to  settle  the  action 
of  trespass  then  pending,  as  referred  to  in  the  bill  of  exceptions; 
then  it  should  be  laid  out  of  the  consideration  of  the  jury. 
This  very  clearly  and  substantially  embraced  the  second  and 
third  claims  of  the  defendants. 
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The  pleadings  in  the  case  suggest  more  material  questions. 
The  plaintiffs  in  error  claim,  that  the  replication  to  their  first 
special  plea  is  insufficient,  and  is  not  cured  by  the  Terdict,  on 
the  ground  that  it  does  not  set  forth  such  facts  as  will  legally  ayoid 
the  effect  of  the  receipt  pleaded.  The  first  answer  given,  by  the 
defendant  in  error,  to  this,  is,  that  the  plea  itself  is  insufficient, 
because  by  it  a  mere  simple  contract  or  receipt  in  full  is  pleaded 
as  a  release;  or  if  this  be  not  so,  the  instrument  set  forth  in  the 
plea  boing  nothing  more  than  a  matter  of  parol  evidence  of  ac- 
cord and  satisfaction  or  payment,  can  not  be  pleaded  in  bar. 
We  do. not  consider  the  receipt  or  instrument  recited  and  set 
forth  in  this  plea,  as  a  release;  nor  that  the  pleader  intended  so 
to  plead  it.  It  does  not  purport  to  be  a  sealed  instrument;  and 
when  it  is  spread  upon  the  record  as  a  part  of  the  plea,  we  see 
that  it  is  not.  That  we  may  understand  the  meaning  of  the  lan- 
guage used  in  this  plea,  and  the  intent  of  the  pleader,  we  must 
look  to  the  whole  of  it;  and  if  we  do  so,  we  see  that  the  pleader 
refers  to  the  instrument  he  has  recited,  as  being  the  only  release 
he  intends  by  his  averment;  and  although  he  employs  the  words 
"  release"  and  "  discharge,"  yet  when  he  so  connects  them  with 
a  writing  as  explanatory  of  his  meaning,  which  we  know  is  only 
an  ordinary  receipt,  how  can  we  believe  a  sealed  instrument  or 
technical  release  is  pleaded  ?  If  instead  of  making  a  prof ert  of 
the  instrument,  he  had  pleaded  it  according  to  the  usual  and 
approved  forms  of  pleading  a  release,  as  ''  a  certain  writing  of 
release,  sealed  with  his  seal,"  etc.,  we  should  have  understood 
this  plea  differently;  and  so  perhaps  if  he  had  made  no  prof  ert, 
as  then  there  would  have  been  nothing  on  the  plea  itself  indi- 
cating a  different  meaning  from  the  technical  and  legal  signifi- 
cation of  the  term  release. 

We  do  not,  therefore,  consider  this  second  plea,  as  the  de- 
fendant in  error  does,  a  plea  of  release:  on  the  contraiy,  it  is  a 
receipt  in  full  pleaded  in  bar.  And  such  a  plea,  by  our  law,  ia 
good,  and  requires  a  sufficient  replication  to  avoid  it.  If  re- 
ceipts of  this  character,  as  well  as  promissory  notes  and  other 
unsealed  papers,  had  not  formerly  in  this  state  been  treated  in 
some  measure  as  specialties,  this  mode  of  pleading  perhaps  would 
never  have  been  sanctioned  by  our  coiuis;  but  now,  after  a  prac- 
tice approving  pleas  of  this  character,  coeval  with  our  jurispru- 
dence, and  from  which  no  evils  have  been  experienced,  we  da 
not  feci  authorized  to  say,  that  receipts  in  full  can  not,  in  this 
state,  be  pleaded  in  bar.  Thus  to  plead  them  has  been  our  uni« 
form  practice;  as  may  be  seen  by  numerous  reported  cases,  even 
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doT?n  to  a  rerj  recent  period,  confirmed  by  the  experience  and 
recollection  of  the  oldest  members  of  our  bar:  Carter  y.  Belr 
lamy,  Kirby,  291;  Andnts  v.  Andrus,  1  Root,  72;  Palmer  v.  Cor- 
bin.  Id.  271;  SmUh  v.  SmUh,  Id.  235;  Spalding  v.  FUch,ld.  319; 
EaweU  v.  Seaman,  Id.  383;  Casey  v.  Casey,  2  Id.  269;  Brace  v. 
Catlin,  1  Day,  275;  Henderson  v.  Henshaw,  2  Id.  272;  Fuller  v. 
CriUenden,  9  Conn.  401  [23  Am.  Dec.  364]. 

The  remaining  question,  and  the  most  important  one,  is, 
whether  the  replication  to  the  second  plea  is  sufficient?  Does 
it  allege  such  facts  as  would,  in  a  court  of  chancery,  be  suffi- 
cient, if  true,  to  avoid  the  operation  of  this  receipt  upon  this 
cause  of  action  ?  If  it  does,  we  must  adjudge  it  to  be  sufficient, 
within  the  principles  settled  by  this  court,  in  the  case  of  Fuller 
y.  C\  Utenden,  9  Conn.  401  [23  Am.  Dec.  364].  The  replication 
avers,  that  this  receipt  was  given  for  the  sole  purpose  of  effect- 
ing a  settlement  of  a  different  action  and  controversy  from  this, 
to  wit,  an  action  of  trespass  then  pending  in  the  cotmty  court 
for  the  county  of  Litchfield,  in  favor  of  Leonard  Tucker  alone, 
one  of  the  defendants  in  this  suit,  against  the  said  Chauncey 
Baldwin,  and  the  costs  of  that  action;  and  that  it  was  not  exe- 
cuted and  delivered  for  the  purpose  of  releasing  or  discharging 
the  present  cause  of  action. 

If  a  receipt  or  other  written  instrument  is  executed  for  one 
specific  purpose,  and  then,  in  violation  of  that  object,  and  of 
the  intention  of  the  parties,  it  is,  by  one  of  the  parties,  used  for 
a  different  purpose,  in  fraud  or  violation  of  the  rights  of  the 
other,  will  not  a  comrt  of  equity,  by  injtmction  or  otherwise,, 
interfere  to  protect  the  injured  x)ariy?  It  seems  to  us  that  a 
court  of  equity  can,  in  no  more  legitimate  manner,  exercise  its 
peculiar  powers  of  protection.  The  general  principle  on  this 
subject,  and  which  controls  our  opinion  in  regard  to  it,  is  well 
stated  by  Judge  Story  in  his  commentaries  upon  equity  juris- 
prudence. "In  all  cases  where  by  accident,  mistake,  fraud,  or 
otherwise,  a  party  has  an  unfair  advantage  in  proceeding  in  a 
court  of  law,  which  must  necessarily  make  that  court  an  instru- 
ment of  injustice,  and  it  is,  therefore,  against  conscience  that 
he  should  use  that  advantage,  a  court  of  equity  will  interfere, 
and  restrain  him  from  using  the  advantage  which  he  has  thus 
improperly  gained:"  2  Stoi/s  Eq.  172;  Bowles  v.  Stewart,  1  Sch. 
&  Lef.  209;  CoU  v.  CornweU,  2  Root,  109;  1  Madd.  111. 

We  think,  therefore,  that  the  replication  to  the  second  plea 
is  sufficient;  and  that  there  is  no  error  in  the  judgments  com« 
plained  of. 
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In  this  opinion  Willzaxs,  0.  J.,  and  HrHTiHOTOH,  J.,  oon- 
cuxred. 

SHEBMANy  J.  I  concur  with  the  court  aa  to  the  effect  which  is 
given,  by  the  kws  of  this  state,  to  the  instrument  recited  in  the 
plea.  It  may  be  pleaded;  and  differs  from  a  similar  instrument 
under  seal  in  this  only,  that  a  court  of  law  can  administer  the 
relief  in  this  case,  which,  in  the  other,  must  be  sought  in  a  court 
of  equity.  But  in  both  cases,  it  is  necessary  that  sufficient 
reasons  be  shown  to  repel  the  legal  effect  of  the  instrument. 
This  receipt  imports  absolute  yerify,  and  can  not  be  controlled 
except  on  the  ground  of  those  causes  which  have  been  judicially 
recognized,  as  fraud,  mistake,  accident,  etc.  This  replication 
admits  the  execution  of  the  instrument,  but  avers  that  a  certain 
action  was  pending  in  the  county  court,  which  the  parties  set- 
tled on  the  twenty-second  of  September,  1834  [the  date  of  the 
instrument],  '*  and  discharged  each  other  from  said  action,  and 
the  cause  thereof,  and  the  costs  which  had  accrued  on  the  same; 
and  then,  in  pursuance  of  said  settlement,  the  plaintiff  executed 
;and  delivered  to  said  Leonard  Tucker  the  said  writing,"  etc.» 
'*'  and  that  the  same  was  not  executed  to  said  Leonard  Tucker  to 
release  and  discharge  the  defendants,  or  either  of  them,  from 
the  cause  of  action  mentioned  in  the  plaintiff's  declaration,  or 
from  any  cause  of  action  or  demand,  which  the  plaintiff  then 
bad  against  the  defendants."  These  are  the  only  averments  on 
which  the  plaintiff  relies  as  the  basis  of  relief.  If  these  reasons, 
presented  on  a  bill  in  equity  for  relief  against  a  specialty,  would 
vbe  held  sufficient,  on  a  demurrer,  they  will  sustain  the  replica- 
tion. The  only  averment  to  avoid  the  receipt  is,  "  that  it  was 
not  executed  to  release  or  discharge  the  defendants  from  the 
cause  of  action  mentioned  in  the  declaration" — ^that  is,  not  with 

ihat  intent. 

Every  plea  is  to  be  taken  most  strongly  i^gainst  the  pleader. 
'He  is  presumed  to  present  a  case  as  favorable  to  himself  as  facta 
will  admit.  He  does  not  here  aver  that  he  was  ignorant  of  any 
fact,  deceived  by  fraud,  or  surprised  by  accident.  He  does  not 
deny  that  he  perfectly  imderstood  the  meaning,  and  even  the 
legal  effect  of  tiie  instrument.  It  is  in  full  of  all  demands ;  and  its 
language  includes,  most  explicitly,  the  demand  in  the  dedara- 
tion.  Can  he,  then,  be  received  to  say,  that  he  gave  the  receipt 
with  full  knowledge  of  its  legal  effect,  but  not  intending  it 
should  have  that  effect  ?  If  a  grantor,  who  had  executed  a  deed 
in  fee  simple,  in  common  form,  should  ask  relief  of  a  court  of 
equity  on  no  other  ground  than  that  he  did  not  intend,  when  he 
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gave  the  deed,  to  convey  any  estate  in  the  land,  or  more  than  a 
life  estate,  would  not  his  faill  be  bad  on  demnrrer  ?  A  party  can 
not  avoid  his  own  deed,  in  a  conrt  of  hiw  or  equity,  except  on 
some  of  those  grounds,  which  have  long  been  held  snfficient  to 
absolve  him  from  its  obligation.  I  can  discern  no  one  of  them 
in  this  replication;  and  therefore,  I  consider  it  insniBcient. 

Waftb,  J. ,  was  of  the  same  opinion. 

Judgment  to  be  affirmed. 

ABicxEPTDr  Full  WILL  Operats  in  CoDiiectient  as  a  dJaohargo  of  any  fur- 
ther daim  of  the  party  by  whom  it  was  given:  Hvrd  v.  J^fadbnon,  19  Cosul. 
181;  Bean  v.  Bamum^  21  Id.  204;  BoKtuU  y.  Chamherlmy  26  Id.  402;  Roae^. 
Pertse  €md  Brooka  Paper  Works,  29  Id.  267;  unless  it  was  ezeeated  under 
eireamstancea  of  mistake,  accident,  or  soiprise,  or  is  founded  in  fraud:  Sea 
cases  mipra.  It  may  even  be  shown  that  it  was  not  intended  at  the  time  that 
the  receipt  was  given  that  it  should  apply  to  a  certain  demand:  BUhop  v.  Per* 
itbUt  19  Id.  312;  citing  the  principal  case.  The  note  to  the  parallftl  ease  of 
JUfer  V.  OriUenden,  23  Am.  Dec.  364,  reviews  the  oases  on  the  subjeot  of  the 
•pamtion  of  a  receipt  and  the  manner  in  which  it  may  be  explained. 


Sanfobd  V.  WhKETiER, 

[18  OomacncuT,  165.] 

MoBxiAas  MUST  ExFBESB  THE  RsAL  Natitbs  of  the  liability  which  It  is  in* 
tended  to  secure.  A  mortgage,  as  if  for  an  absolute  indebtedness,  will 
not^  as  against  other  creditors,  though  it  was  intended  for  that  purpose^ 
secure  the  amounts  for  which  the  mortgagee  is  responsible  in  his  charao- 
ter  of  surety  to  the  mortgagor. 

Past  of  a  Mortoaob  Debt  beikq  AmcrxD  bt  a  Legal  iNFiBMnr,  and 
the  other  part  free  therefrom,  equity  will  uphold  the  mortgage  as  seen* 
rity  for  this  latter  portion,  in  the  absence  of  actual  fraud. 

Bill  in  equity.  In  1834,  Stephen  Wheeler,  in  contemplation 
of  insolvency,  executed  to  his  son,  George  Wheeler,  an  uncon- 
ditional note  for  two  thousand  six  hundred  and  one  dollars  and 
sixteen  cents,  payable  on  demand,  and  secured  the  amount  by  a 
mortgage  executed  at  the  same  time.  At  the  time,  he  owed  to 
his  son  one  thousand  four  hundred  and  eighteen  dollars  and 
thirty-six  cents,  and  the  latter  was  liable  as  his  surety  to  various 
persons  to  .the  amount  of  one  thousand  one  hundred  and  eighty- 
two  dollars  and  eighty  cents.  The  amount  of  the  note  was 
composed  of  these  aggregate  amounts.  Soon  after  the  execu- 
tion of  this  mortgage,  Stephen  Wheeler  assigned  to  plaintiflb  in 
trust  for  his  creditors.  The  object  of  this  action  was  to  set  aside 
the  mortgage  executed  to  George  Wheeler  in  favor  of  the  other 
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orediton.    The  oaae  was  leserved  for  the  consideration  of  thia 
oouit. 

Bi88di  and  BoUh,  for  the  plaintifb. 

Sunfi  and  DiUion,  contra, 

Gkuboe,  J.  The  trasiees  under  the  assignment  daim,  that  tlid 
mortgage  of  Stephen  Wheeler,  as  against  his  creditors,  is  either 
totallj  or  partially  fraudulent  and  void:  and  whether  it  is  either 
the  one  or  the  other,  or  whether  it  is  good  for  the  whole  amonni 
of  the  note  described  in  its  condition,  are  the  questions  reserred 
for  ouradTice. 

1.  We  think  this  mortgage  can  not  be  sustained  for  the  whole 
amount  pretended  to  be  secured  by  it,  against  the  creditors  of 
Stephen  Wheeler,  but  must  be  set  aside  for  so  much  as  embraces 
the  debts  for  which  the  defendant  was  only  a  surety.  It  is  cer- 
tain that  Stephen  Wheeler  did  not  owe  this  money  to  G^ige: 
he  owed  it  only  to  the  original  creditors,  who  were  still  unpaid. 
George  had  not  paid  it;  nor  was  it  certain  he  ever  would;  not 
had  he  done  any  act,  by  which  Stephen  had  become  discharged 
from  his  obligation  to  pay.  The  estate  of  Stephen  was  still  re- 
sponsible for  these  debts:  and  the  case  even  states,  that  they 
were  in  fact  presented  to  the  commissioners  upon  his  estate  and 
allowed;  and  the  original  creditors  were  entitled  to  receiye  their 
dividend.  Now,  to  permit  Q^orge,  under  this  mortgage,  to  re- 
cover the  whole  amount  of  this  note,  would  be  to  permit  him  to 
take  from  the  other  creditors  of  Stephen  Wheeler,  at  least  the 
amount  of  the  dividends  for  which  he  has  paid  nothing. 

George  Wheeler  may  have  been  entitled  from  his  father  to  se- 
curity for  his  liabilities  for  these  debts,  and  could  have  been 
made  secure,  by  a  proper  mortgage  deed;  but  for  some  cause 
unknown  to  us,  the  parties  preferred  a  di£Eerent  course.  To 
have  effected  this  purpose,  the  mortgage  should  have  disclosed 
the  nature  of  the  transaction;  and  the  subject-matter  of  the 
mortgage  should  at  least  have  appeared  with  reasonable  cer- 
tainty; although  the  details  and  particulars  need  not  be  set  forth. 
But  what  have  we  here?  A  mortgage  given  to  secure  the  pay- 
ment of  a  note  of  two  thousand  six  hundred  and  one  dollars  and 
sixteen  cents,  due  from  the  mortgagor  to  the  mortgagee,  payable 
absolutely  and  unconditionally,  and  on  demand;  and  without 
any  intimation  that  any  other  than  an  absolute  and  bona  fide 
debt  of  the  description  mentioned  was  in  the  contemplation  of 
the  parties.  The  superior  court  has  found  that  no  such  debt  as 
this  ever  existed  or  was  ever  due.    The  infirmity  in  this  mort« 
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gage  is  not  thai  the  true  amoiint  of  the  debt  is  not  set  forth, 
bat  that  a  daim  altogether  different  in  its  nature,  character,  and 
amount  from  the  one  referred  to  in  the  condition  of  the  mort- 
gage deed,  is  attempted  to  be  snbetitated  for  the  debt  described 
— ^the  daim  of  a  surety,  and  not  of  a  creditor.  And  however 
equitable  as  between  the  parties  to  the  mortgage  it  may  be  that 
it  should  stand  as  security  not  only  for  the  debt  really  due,  but 
as  an  indemnity  also  for  the  liabilities  of  the  mortgagee,  yet  as 
against  third  i>ersons  interested,  it  can  no  more  be  made  to  do 
this,  than  a  mortgage  given  to  secure  a  bond  debt  of  a  speci- 
fied description,  can  be  made  to  remain  as  security  for  the  pay- 
ment of  a  book  debt:  FeUibone  t.  Griswdd,  4  Conn.  158  [10 
Am.  Dec.  106];  SUmghJUm  t.  Pobco,  5  Id.  442  [13  Am.  Dec.  72]; 
Hvhbard  v.  Savage,  8  Id.  215;  Crane  v.  Deming,  7  Id.  387;  Booth 
V.  Bamum,  9  Id.  286  [23  Am.  Dec.  339]. 

2.  Bnt  for  so  much  of  the  consideration  of  the  note  described 
in  the  condition  of  this  mortgage  deed  as  consists  of  the  actual 
debt  due  from  Stephen  Wheeler  to  Q^orge  Wheeler,  this  mortgage 
must  be  supported.  It  is  true,  that  it  has  been  holden,  that  if  there 
has  been  actual  fraud,  even  in  respect  to  a  part  only  of  the  debts 
attempted  to  be  secured  by  mortgage,  a  court  of  equity,  and  upon 
the  application  too  of  him  who  comes  to  seek  equity,  will  set  aside 
the  entire  mortgage,  and  forbid  that  it  shall  stand  good  for  such 
part  as  may  be  bona  fide:  Boyd  et  al,  y.  Dunlap,  1  Johns.  Ch. 
478;  Sands  et  al.  v.  Oodwiae,  4  Johns.  536,  599  [4  Am.  Dec.  305]; 
Weeden  y.  HdioeSy  10  Oonn.  50.  But  such  is  not  the  present 
case.  The  superior  court  has  found,  that  there  was  no  actual 
fiaud  in  this  transaction.  The  consideration  of  this  note  is  Yerjr 
distinctly  divisible;  in  part  and  to  an  ascertained  amount,  it  con- 
sists of  a  boTia  fide  debt,  and  in  part,  of  mere  liabilities.  The 
present  applicant  appeals  to  a  court  of  equity  against  this  mort- 
gage. He  must  come,  then,  as  one  disposed  to  do  that  justice 
to  his  adverBaxy,  which  he  demands  from  him;  and  this  he  can 
not  do,  while  he  seeks  to  deprive  him  of  a  security  for  an  honest 
debt;  and  this  court,  in  the  exercise  of  equitable  powers,  can 
give  aid  to  no  such  attempt.  If  the  facts  found  in  the  present 
case,  are  only  such  as  have  a  probable  tendency  to  deceive  or 
mislead,  without  the  mah  animo  necessary  to  constitute  actual 
fraud,  they  may  constitute  what  is  sometimes  termed  a  construct- 
ive fraud;  and  then  a  court  of  equity  will,  if  it  be  practicable, 
give  effect  to  the  security,  so  far  as  to  permit  it  to  stand  in  favor 
of  such  part  of  the  debt  intended  to  be  secured  by  it,  as  is  unaf- 
fected by  fraud,  or  other  legal  infirmity.     [See  the  authorities 
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died  above.  ]  The  present  ease  dearly  falls  within  ihe  operation 
of  this  prindple;  and  we  must,  therefore,  advise  the  saperior 
court,  that  this  mortgage  deed  be  permitted  to  remain  a  valid 
seourity  for  so  much  of  the  note  described,  as  is  the  amount  of 
the  real  debt  due  from  Stephen  Wheder  to  George  Wheeler,  the 
defendant,  and  the  interest  thereon;  and  that  it  be  declared  Toid 
as  to  the  residue. 

The  other  judges  were  of  the  same  opinion,  except  Ritkrwu» 
J.,  who  gave  no  opinion,  having  been  of  counsd  in  the  cause. 

I>ecree  for  the  plaintiff  in  part. 


A  DsBD  WILL  NOT  u  Tbxatbd  AS  VoiD  in  its  entirety  becanae  it  ia  gLtea 
to  aecnre  debts  of  which  some  are  legally  void  as  to  other  creditorB,  if  then 
be  no  aotaal  fraad  in  the  tranaaotion:  North  v.  Bdden^  13  Conn.  883;  Mix  ▼. 
CwdUb,  20  Id.  426. 

An  Absoluts  Nora  whose  Amoitnt  Rbfrbsents  both  the  debt  of  the 
maker  to  the  payee  and  the  amount  of  the  contingent  liability  of  the  latter  for 
the  former,  will  be  void  as  to  creditom  as  to  this  latter  portion:  Aifm  ▼. 
ffusUd,  15  Conn.  512. 

In  the  same  manner,  a  mortgage  given  to  secare  each  note  would  be  void: 
but  in  the  case  of  the  mortgage,  besides  the  equitable  principle  that  would 
apply  in  the  case  of  the  note,  it  would  be  void  as  in  contravention  of  the  record 
ing  laws,  which  were  intended  to  afford  the  public  an  opportunity  of  obtain* 
ing  oorrect  information  of  the  liens  on  property:  Bramhall  v.  Floods  41  Conn. 
71;  and  the  policy  of  which  in  consequence  demands  that  a  mortgai^  should 
give  reasonable  notice  of  the  debt  it  is  intended  to  secure;  but  in  MerrUU  v. 
Sto{ft,  18  Id.  257,  a  divided  court  held,  that  a  description  in  the  mortgage  of 
the  indebtednesses  "one  thousand  five  hundred  dollars,  which  I  am  indebted 
to  6.,  on  book  and  by  several  notes,  the  exact  date  and  amount  not  recollected, 
but  amounting  in  the  whole  to  the  sum  of  one  thousand  five  hundred  dollars 
or  thereabouts,"  was  sufficient  where  it  was  shown  that  the  actual  indebted- 
ness to  B.  was  over  one  thousand  five  hundred  dollars.  The  principle  which 
will  allow  a  deed  to  stand  as  security  for  one  part  of  a  demand  and  reject  it 
as  to  another,  is  of  exclusive  equitable  cognisance.  In  law,  the  deed  would 
be  rejected  or  sustained  as  a  whole.  Thus  where  property  was  assigned  to  A. 
by  B.,  to  be  disposed  of  by  him,  nusing  a  fund  wherewitii  to  protect  himself 
against  liability  on  certain  claiais  on  which  he  was  B.*s  surety,  and  also  to  dis- 
charge R's  indebtedness  to  him,  any  surplus  remaining  over  to  be  paid  to  B., 
an  action  of  replevm  brought  by  A.  against  R's  creditors,  iHio  had  attached 
the  property,  was  sustained:  8t.  John  t.  Camp,  17  Conn.  230,  citing  the  prin- 
eipal  case.  The  case  is  also  cited  in  Harvey  v.  iftas,  24  Id.  425;  BUhop  v. 
Warner,  19  Id.  466. 

Whzbb  Tbansfeb  is  Mads  nr  Disohabob  of  a  debt  of  property  of  much 
greater  value  than  the  amount  of  the  debt»  the  oonveyance  will  be  avoided  ia 
favor  of  other  creditors,  to  the  extent  of  this  excess  in  value:  BaSqf  t.  Kei^ 
ntdy,  20  Am.  Dec.  351. 
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Tale  v.  Yale. 

[13  CknnraonovT,  188.] 

TkAHBRE  OF  Parixkbship  Pbopertt  IX  SATnvAcrnoN  of  ft  prlTftte  debt  of 
ooe  of  th«  firm,  after  the  failure  of  the  partnership.  Is  fxandalfliit  and 
void  aa  to  the  partnership  creditors. 

Tboveb  for  conyersiozi  of  a  horse.  Plaintiff  claimed  the  horsi 
by  Tirtae  of  a  bill  of  sale  executed  to  her  by  her  son,  Ed^win 
Tale,  of  the  firm  of  Yale  &  Henshaw.  This  bill  of  sale  was  ex- 
ecuted after  the  fiiilure  of  the  firm,  which  was  much  in  debt, 
amongst  others,  to  defendant.  The  transfer  was  intended  by 
Yale  in  part  payment  of  a  note,  held  by  his  mother  against  him. 
It  clearly  appenared,  however,  from  the  evidence,  that  plaintiff 
nfused  to  indorse  the  consideration  expressed  in  the  bill  of  sale 
upon  the  note,  and  that  though  she  had  taken  the  horse,  she 
constantly  repudiated  the  idea  that  she  had  bought  him,  at  the 
same  time  expressing  her  willingness  to  take  another  horse  that 
belonged  to  the  partnership.  On  acooimt  of  this  repudiation  of 
the  sale,  on  the  part  of  plaintiff,  the  horse  was  finally  transferred 
to  defendant,  to  whom  the  firm  was,  as  we  have  said,  heavily  in- 
debted. The  horse  having  subsequently  come  into  defendant's 
possession,  this  action  was  brought. 

Baldunn  and  Kimberly,  in  support  of  the  motion. 

B.  Beach  and  B.  L  IngenoUy  contra. 

SaxsKAir,  «r.  This  court  wUl  not  set  aside  a  verdict  as  against 
evidence,  unless  the  mistake  of  the  jury  is  very  manifest.  In 
this  case,  the  judge  charged,  correctly,  that,  on  failure  of  the 
firm,  an  appropriation  of  the  joint  properly,  by  one  partner,  to 
pay  his  individual  debt,  would  be  fraudulent  and  void  as  against 
the  partnership  creditors.  That  the  horse  in  question  was  the 
property  of  the  firm,  and  that  they  had  become  insolvent,  was 
admitted.  Whether  the  sale  claimed  by  the  plaintiff,  if  made  at 
aU,  was  void  as  being  within  this  rule,  was  submitted,  as  a  ques- 
tion of  fact,  to  the  jury.  As  the  only  evidence  that  any  debt  at 
all  was  due  to  the  plaintiff,  proved  it  to  be  the  debt  of  Edwin 
B.  Yale,  and  not  of  the  copartnership;  and  as  the  testimony 
that  the  defendant  was  the  creditor  of  the  firm,  and,  as  such, 
took  a  bill  of  sale  of  the  horse,  seems  not  to  be  questioned,  it 
was  the  duty  of  the  jury  to  return  a  verdict  for  the  defendant, 
unless  they  found  that  he  had  assented  to  the  sale  to  the  plaint- 
iff, with  knowledge  that  she  was  to  apply  it  on  a  claim  against 
one  partner  only.    Of  such  knowledge  there  is  no  evidence.    Hf 
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knew  that  ahe  reodyed  the  horse  to  be  applied  npon  a  debt;  baft 
there  is  no  testimonj  conducing  to  prove,  that  he  knew  it  ms  a 
debt  against  one  only  of  the  firm.  There  was,  therefore,  no  teo- 
timony  to  show,  that  he  had  waived  his  right,  as  a  creditor,  to 
avoid  the  sale.  On  this  ground,  the  jury  should  have  retomed 
a  verdict  for  the  defendant. 

But  did  the  plaintiff  ever  agree  to  the  terms  of  the  contract, 
or  accept  the  bill  of  sale?  She  said  nothing  when  it  was  left  at 
her  house.  She  took  the  horse  into  her  possession  and  used 
him  occasionally.  This  act  was  equivocal;  but  would  seem,  if 
unaccompanied  by  other  circumstances,  to  show  her  assent  to  tiia 
contract.  Her  possession,  however,  was  attended  with  declar- 
ations from  time  to  time,  showing  that  she  took  the  horse  on 
trial,  and  not  as  her  properly.  Soon  after  he  was  left  with  her, 
instead  of  consenting  to  keep  him,  and  indorse  the  price  upon 
her  note,  she  repeatedly  declared  that  she  had  not  made  the 
indorsement,  and  never  would;  and  expressed  her  determination 
not  to  take  either  horse,  unless  she  could  have  the  other,  which 
she  preferred.  This  refusal  to  accept  the  horse  she  continued 
to  repeat,  from  time  to  time,  until  the  sale  was  made  to  the 
defendant.  The  testimony  of  Edwin  B.  Yale  and  William  G. 
Boon  is  not  contradicted,  but  corroborated  by  other  witnesses. 
They  fully  prove  that  the  plaintiff  never  consented  to  receive  the 
horse  at  the  price  required,  but  perseveringly  rejected  the  pro- 
posal. 

On  both  these  grounds  we  consider  the  verdict  as  against  Oib 
evidence,  and  would  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 

New  trial  to  be  granted. 

Ak  Aitbopbiation  of  Pabtnbbship  Pbopebtt  to  pay  an  indiTidnal  debt 
withoat  the  knowledge  or  consent  of  the  other  partners  ia  a  fraud  npon  tiian: 
FUley  y.  PhelpSf  18  Conn.  801,  citing  the  principal  caae. 

A  New  Trial  will  bb  Gbamtkd  npon  the  ground  that  the  vordiet  ia 
against  evidence  only  where  manifest  injustice  is  done  thereby,  and  the  wnag 
IB  so  plain  and  palpable  as  to  exclude  all  reasonable  doubt  of  its  existence: 
Waters  v.  Bristol,  26  Conn.  405,  citing  the  principal  case. 

PARTyKRSHiP  £ff£CT8  Constitotb  A  FuND  that  is  first  applicable  in  dis- 
charge of  the  partnership  debts;  and  therefore,  though  a  partner^  interest  in 
goods  can  be  sold,  the  goods  themselves  can  not  be,  under  an  execution  issued 
against  him:  Morrison  v.  BlodgeUy  20  Am.  Dec.  653.  E  eowoerso^  in  the  case 
of  the  insolvency  of  a  firm,  the  separate  creditors  of  the  indidivual  partnen 
will  be  entitled  to  the  separate  effects  in  advance  of  partnership  oreditorst 
Bailey  v.  Kennedy,  Id.  351. 
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Wood  v.  Haetpord  Fire  Ins.  Co. 

[13  Gomnoxionr,  202.] 

OoBFORATiON  CAV  HAVE  NO  RESIDENCE  in  any  particabur  locality  within  the 

utMMmtug  of  the  statnte,  determining  the  venue  of  certain  aotiona  by 

reference  to  the  residence  of  the  parties. 
CoBFOBATOBS  ARX  CONSIDERED  Detendants  to  an  aotlon  against  the  oor- 

poration,  where  it  becomes  neoeaaary  to  pass  upon  the  proper  yenne  ci 

the  action. 

AcnoN  on  a  policy  of  insuiance.  Defendants  pleaded  in 
abatement  that  the  plaintiffs  were  inhabitants  and  residents  of 
the  state  of  New  York,  and  that  they  themselves  were  a  corpora- 
tion required  by  their  charter  to  keep  their  office  in  the  city  of 
Hartfordy  and  that  they  were  located  in  that  dty,  transacted 
their  business,  and  kept  their  office  there;  and  that,  therefore, 
this  canse  of  action  should  have  been  prosecuted  in  Hartford 
county.  The  plaintiffs  replied  alleging  that  defendants  carried 
on  their  business  in  New  Haven  couniy,  and  not  in  Hartford 
county.  They  further  aUeged  that  at  the  time  this  action  was 
commenced,  some  of  the  members  of  the  corporation,  naming 
them,  were  inhabitants  of  New  Haven  couniy.  A  demurrer  was 
interposed  to  this  last  pleading,  and  the  case  was  reserved  for 
the  advice  of  this  court. 

BisseU  and  C.  A.  IngersoU,  in  support  of  the  demurrer. 
Baldwin  and  Kimberly,  contra. 

Chubgh,  J.  Our  statute  regulating  venue,  except  in  cases 
where  the  title  to  lands  is  to  be  tried,  and  in  actions  of  trespass 
quare  clauswm  fregii,  and  cases  where  estate  is  attached,  pro- 
vides **  that  all  actions  brought  before  the  county  and  superior 
courts,  shall  be  brought  and  tried  in  that  county  where  the 
plaintiff  or  defendant  dwells,  if  either  of  them  are  inhabitants 
of  this  state;  but  if  neither  the  plaintiff  nor  defendant  are  in- 
habitants of  this  state,  then  the  suit  shall  be  brought  and  tried 
in  the  county  where  the  defendant  is  when  the  suit  is  com- 
menced:'' Stat.  41,  tit.  2,  sec.  21. 

1.  The  present  plaintiffs  are  not  inhabitants  of  this  state;  and 
this  makes  it  necessary  to  inquire  whether  the  defendant  was,  or 
what  is  essentially  the  same  thing,  whether  this  corporation, 
in  its  corporate  character  and  capacity,  dwelt  in  the  county  of 
New  Haven,  or  indeed  in  any  other  county,  or  was  in  any  county 
in  this  state  when  this  suit  was  brought.  This  is  an  all-import- 
ant inquiry;  because  it  is  certain  that  if  this  corporation  defend- 
ant has  no  local  existence  in  this  state,  the  plaintiffs,  being  non- 
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residents,  can  sustain  no  action  here,  for  "want  of  jurisdiction  in 
our  courts,  however  perfect  their  right  of  action  may  be,  unless 
the  stockholders  of  the  company  maj  be  regarded  as  in  truth  tlis 
defendants.  An  aggregate  corporation  has  sometimes  been  con- 
sidered and  treated  as  a  local  inhabitant,  both  in  England  and 
in  some  of  our  sister  states;  especially  within  the  equitable  pro- 
visions of  certain  statute  laws  regulating  the  levying  and  col- 
lection of  taxes:  2  Mod.  185;'  1  Vent.  311;'  Bex  v.  Oardner^ 
Cowp.  79;  The  People  v.  Vtica  Ins.  Co,,  15  Johns.  368  [8  Am. 
Dec.  243];  Ontario  Banky.  BunneU,  10  Wend.  186.  And  that  cor- 
porations may  be  considered  as  occupiers  of  land  so  as  to  be 
taxed  for  it  in  particular  places  in  the  same  manner  as  natural 
persons  may  be  taxed  in  respect  of  real  estate  owned  by  them, 
we  are  not  disposed  to  deny.  But  this  court,  in  a  case  in  which 
this  very  corporation  was  a  "poxij  on  a  former  occasion,  has 
already  settied  the  question  of  its  inhabitancy,  and  has  said  that 
it  was  not  an  inhabitant  of  the  town  of  Hartford,  even  for  the 
pur2>oses  of  taxation:  Hartford  Fire  Ins,  Co.  v.  Town  of  HarU' 
fordy  3  Conn.  15. 

A  corporation  is  a  mere  ideal  existence,  subsisting  only  in  con« 
templation  of  law;  an  invisible  being  which  can  have,  in  &ct, 
no  locality  and  can  occupy  no  space;  and  therefore  can  not  have 
a  dwelling-place.  This  view  of  the  nature  of  a  corporation  in- 
duced the  supreme  court  of  the  United  States  to  say,  that  under 
the  national  constitution  regulating  the  jurisdiction  of  courts, 
a  cori>oration  can  not,  in  its  corporate  character,  be  considered 
as  a  citizen:  Bank  of  Uniied  States  v.  Deveaux,  5  Cranch,  61; 
Hope  Ins,  Co.  v.  Boardman  et  al..  Id.  57;  Cooper^ s  Lessee  v.  Oair 
braith*  cited  in  Cox's  Dig.  433. 

But  this  court  has  very  explicitiy  settied  this  point,  in  the  case 
of  Hartford  Fire  Ins.  Co.  v.  Ibum  of  Hartford,  before  cited.  In 
that  case,  the  authorities  of  the  town  of  Hartford  had  levied  and 
collected  a  tax  upon  thirty  thousand  dollars  of  the  stock  of  the 
Hartford  Bank,  which  was  owned  by  the  Hartford  fire  insurance 
company,  and  the  suit  was  brought  to  recover  back  the  amount  of 
the  tax  thus  collected,  on  the  ground  that  this  corporation  was 
not  an  inhabitant  of  the  town  of  Hartford  within  the  meaning  of 
the  statute  then  in  force,  requiring  the  inhabitants  of  the  several 
towns  to  give  in  their  lists  of  taxable  estate  to  the  listers,  that  the 
same  might  be  taxed.  And  the  chief  justice,  in  giving  the  opin- 
ion of  the  court,  says:  '^  The  popular  sense  of  the  term  is  the 
same  as  resident,  or  one  who  lives  in,  a  place.    An  inhabitant 

1.  Company  0/  InmmfmgerB  t.  Naylor,  2  Mod.  18C.       2.  Sum  cue.       3.  8  WMh.  O.  C.  641. 
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neceesarily  implies  an  inhabitation.  It  requires  no  reflection  to 
detennine,  that  in  this  sense  a  corporation  resides  nowhere." 
We  do  not  deny  that  the  power  which  can  give  existence  and  a 
name  to  a  corporation  can  also  give  to  it  a  local  habitation ,  by  law, 
U  not  in  fact.  And  our  legislature,  perhaps,  has  done  so,  in  all 
instances,  where,  in  express  terms,  or  in  some  other  equivalent 
manner,  it  has  located  and  established  a  corporation  in  a  par- 
ticular place;  as  in  the  case  of  the  Ikist  Hdddam  Bank,  Exchange 
Bank,  Farmers  and  Mechanical  Bank,  Hartford  Orphan  Asylum, 
etc.  But  the  legislature  has  not  done  this,  in  the  case  of  this 
corporation.  The  Hartford  fire  insurance  company,  by  its  char- 
ter, is  required  to  keep  an  office  in  the  city  of  Hartford;  but 
the  artificial  person,  the  corporation,  is  not  located  there:  it  may 
and  does  keep  offices  elsewhere;  and  indeed,  at  the  commence- 
ment of  this  suit,  had  one  in  the  city  of  New  Haven,  within  the 
county  where  this  action  was  brought.  That  this  requirement 
of  the  charter  did  not  give  locality  or  a  residence  to  the  com- 
pany in  Hartford,  was  one  of  the  points  made  and  decided  in 
the  aforesaid  case  of  the  Hartford  Fire  Ins.  Co.  y.  The  Town  of 
Hartford,  and  the  court  say:  "  This  office  need  not  be  the  pro})- 
eriy  of  the  corporation,  and  its  contracts  are  valid,  if  made  in 
any  other  town:  it  is  merely  a  place  prescribed,  to  which  persons 
desirous  to  obtain  insurance  may  apply.  Now,  I  am  at  loss  to 
conceive  by  what  analogy  or  figure  of  speech,  in  the  absence  of  all 
usage,  an  invisible,  incorporeal  entity  may  be  said  to  reside  in  a 
place,  on  the  slight  ground  contended  for.''  We  can  not,  there- 
fore, in  face  of  the  principles  adverted  to,  and  especially  in  face 
of  a  decision  of  this  court  upon  this  veiy  matter,  now  hold,  that 
this  company  in  its  corporate  character,  lived  or  resided  in  the 
county  of  Hartford,  or  was  there  when  this  suit  was  com- 
menced. 

2.  Another  question  is  necessarily  suggested,  by  the  foregoing 
opcoion;  and  that  is,  whether  for  the  purpose  of  sustaining 
jurisdiction,  we  may  regard  the  stockholders  in  this  institution, 
as  the  real  party  defendants,  and  consider  their  places  of  resi- 
dence as  material,  so  that  within  the  operation  of  our  statute,  we 
may  say,  where  these  stockholders  are,  there  are  the  defendants  ? 
If  we  can  not  do  this,  we  see  not  any  remedy  for  the  plaintiffs 
in  the  oourte  of  this  state.  We  believe  we  can  sustain  the 
jurisdiction  of  the  court  in  this  case,  without  any  departure 
from  principle,  and  in  conformity  with  well-established  prece- 
dents. In  saying  this,  we  do  not  dispute  the  general  principle, 
that  the  corporation,  in  its  corporate  capacity,  is  the  responsi- 
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ble  and  actual  party,  and  bo  to  be  regarded  and  treated,  in  all 
cases  where  no  actual  necessity  exists  of  looking  beyond  the  form 
of  its  being;  and  therefore,  we  admit,  with  the  defendants,  that 
a  corporator  can  not  control  an  action  in  which  the  corporation 
is  the  x>arty;  that  his  confessions  can  not  affect  the  corporate  in- 
terests; and  indeed,  that  he  may  even  prosecute  an  action  against 
the  corporation  of  which  he  is  a  member. 

The  courts  of  this  state  have,  in  several  instances,  regarded 
the  individual  members  of  a  corporation  as  being  essentially  the 
parties.  Our  statute  defining  the  disqualification  of  judges, 
provides,  that  whenever  there  shall  be  so  near  a  relationship 
between  any  judge  and  any  party  in  a  civil  action,  as  between 
&ther  and  son,  etc.,  such  judge  shall  be  disqualified  to  acL 
Under  this  statute,  the  practice  has  been  invariable,  in  cases  of 
private  corporations  especially,  for  judges  to  decline  judging,  if 
they  stood  within  the  prohibited  degrees  of  relationship  to  any 
stockholder  in  such  corporation.  And  that  such  a  relationship 
is  a  legal  disqualification,  seemed  to  be  conceded,  by  this  court, 
in  the  case  of  Winohester  v.  Hinsdale^  12  Conn.  88.  In  the  case 
of  public  corporations  such  as  towns,  etc. ,  the  individual  inhab- 
itants have  been,  in  this  state,  so  far  considered  as  the  parties  to 
suits  against  such  towns,  as  that  executions  against  the  corpora- 
tions can  be  levied  upon  the  property  and  collected  of  such  in- 
dividuals: AiwaJter  v.  Woodbridge,  6  Id.  223;  McLoud  ei  al.  v. 
Selby,  10  Id.  390.  And  it  is  now  well  settled,  that  in  cases, 
where,  in  suits  against  corporations,  a  disclosure  from  such  cor- 
poration becomes  necessaiy,  the  corporators  can  be  required  to 
make  such  disclosure:  Knox  v.  Protection  Ins,  Co,,  9  Id.  430 
[25  Am.  Dec.  33];  Dummer  v.  Chippenham,  14  Ves.  245;  Bnimly 
V.  Wenfchester  County  Manufacturing  Society,  1  Johns.  Ch.  366. 

If  this  company  was  a  copartnership  without  incorporation, 
and  some  of  its  members  dwelt  in  the  county  of  New  Haven,  no 
objection  to  the  jurisdiction  of  the  courts  of  that  county  could 
have  existed:  the  individual  stockholders  or  copartners  would 
then  have  been  literally,  as  well  as  essentially,  defendants.  An 
act  of  incorporation  does  not  materially  change  either  the  char- 
acter or  interests  of  a  solvent  company;  it  modifies  them  for  the 
convenience  and  benefit  of  the  individual  members,  and  thereby 
confers  upon  them  an  important  privilege;  but  not  such  a  privi- 
lege as  to  afford  them  an  exemption  from  legal  responsibilities. 
This  mibject  received  an  early  judicial  notice  in  England,  in  the 
case  of  the  Mayor  and  Commonalty  of  London  v.  Wood,  12  Mod. 
669.    A  suit  was  brought  by  the  mayor  and  commonalty  of  Lon* 
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don,  before  the  court  of  the  major  and  aldermen  of  tho  same 
city,  and  a  judgment  rendered  for  the  plaintifiB,  which  was  after- 
wards reversed,  by  the  court  of  king's  bench,  on  the  groimd 
that  the  real  plaintiffs  in  that  case  being  the  citizens  of  London, 
the  mayor's  court  had  no  jurisdiction.  In  the  supreme  court  of 
the  United  States,  and  in  the  circuit  courts,  this  question  has 
been  very  fully  considered,  and,  we  suppose,  has  been  settled. 
In  the  case  of  Hope  Insurance  Company  y.  Boardmanei  al.,  5 
Cianch,  57,  and  in  the  case  of  Tfie  Bank  of  the  United  States 
T.  Deveaux  et  al..  Id.  61,  it  was  holden,  as  has  been  before 
stated,  that  an  aggregate  corporation,  in  its  corporate  capacity, 
could  not  be  a  citizen;  and  also,  that  on  a  question  of  jurisdic- 
tion, the  character  and  places  of  residence  of  the  individuals 
composing  such  a  corporation,  are  to  be  regarded,  inasmuch  as 
these  individuals  are,  substantially  and  essentially,  the  parties. 

And  indeed,  it  is  now  said  that  on  points  of  jurisdiction,  this 
pnndplo  forms  one  of  the  canons  of  the  national  courts:  Bank 
of  UnUed  States  v.  Planters^  Bank,  9  Wheat.  904;  Society  for  the 
Propagation  of  the  Ooapet  v.  Wheeler,  2  Gall.  106;  Kirkpatrick 
V.  Lehigh  Coal  and  Navigation  Co.,^  4  Wash.  0.  0.  696;  Lexington 
Manufacturing  Co.  v.  Dorr,  2  Litt.  256;  3  Mason,  158.*  And  if 
any  doubt  has  remained  on  this  question  since  the  cases  before 
cited,  it  should  no  longer  exist,  since  the  very  recent  case  of  the 
Bank  of  Augusta  v.  Earle,  18  Pet.  521,  in  which  the  doctrine 
before  stated  is  very  distinctly  alluded  to,  and  recognized  by  the 
court. 

We  conclude,  therefore,  as  the  plaintnfffl  are  non-residents, 
and  as  some  of  the  stockholders  in  this  corporation  lived  and 
resided  in  the  county  of  New  Haven  when  this  suit  was  brought, 
that  the  courts  of  New  Haven  county  had  jurisdiction  of  the 
caose;  and  the  superior  court  will  be  advised  that  the  replication 
to  the  plea  in  abatement  is  sufficient. 

In  this  opinion  the  other  judges  concurred. 

Beplication  sufficient.        

For  Jurisdictional  Pvrfosxs,  thb  Residbnob  of  a  CoRPORATioir  is  ftl 
its  chief  place  of  bnsinees:  Bristol  v.  Chicago  and  Aurora  B,  B,  Co.,  15  Dl. 
436;  SottUi  WeaUm  B.  B,  Co.  v.  Panlk,  21  Ga.  356;  CerOral  Bank  v.  Oibaon^ 
11  Id.  455;  Jenkins  v.  CaHfomia  Stage  Co.,  22  Gal.  537;  Thorn  v.  Central  B. 
R.  Co.,  26  N.  J.  L.  121;  Bdwards  v.  Union  Bank,  I  Fla.  136.  The  principle 
U  even  extended  bo  far  as  to  consider  a  foreign  corporation  a  resident  of  the 
*tate  if  it  has  removed  its  principal  place  of  business  to  within  its  limits: 
Penmglwma  Co.  v.  Sloan,  1  IlL  App.  364. 
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The  MM  of  raflroad  oorporattons  hu  afforded  ground  for  a  aomewiiat  dif- 
ferent oottetraotioa.  The  residence  of  a  oorporaUon  is  the  looattoo  of  iti 
ehief  pkoe  of  biuineBs,  for  the  reason  that  in  that  place  may  it  be  said  with 
the  most  propriety  to  exercise  its  corporate  franchises,  perform  its  oorporafce 
functions,  and  live  its  corporate  existence;  but  in  the  case  of  railroads  these 
franchises  are  exercised  and  theee  functions  performed  wherever  their  lines 
reach.  It  has  therefore  been  sometimes  held  with  respect  to  them,  that  if 
their  lines  extended  through  more  than  one  county  of  a  state  they  should  be 
regarded  as  residents  of  each  of  those  couuties:  Baldmnv.  JUtsB,  and  Mo.  R. 
S.  Co.f  5  Iowa,  518;  Richardson  v.  BurlingtOH  and  Mo,  B.  R.  Co,^  S  LL 
260;  Sherwood  t.  Saratov  and  Wash,  R.  R,  Co.,  15  Barb.  650;  Briatol  ▼.  CM- 
cdgo  and  Aurora R.  R.  Co.,  15  lU.  496.  Thislatter  case  makes  of  such  a  cor- 
poration a  particularly  ubiquitous  resident;  for  it  holds  that  the  oorporatioo 
is  a  resident  of  each  county  through  which  its  line  passes,  and  besides  of  the 
county  wherein  is  situated  its  chief  place  of  business;  though  this  be  entirely 
off  of  the  line  of  its  road. 

The  views  of  the  oasee  that  we  have  last  cited  are  opposed  by  Conneetiad 
Pass.  R.  R.  Co.  V.  Cooper,  90  Vt.  482;  Thorn  v.  CaUral  R.  R.  Co.,  26  N.  J. 
L.  121,  which  restrict  the  residence  of  these  bodies  to  the  location  of  their 
chief  place  of  business.  The  former  of  theee  cases,  however,  requires  that 
their  chief  place  of  business  be  on  the  line  of  road;  for  as  it  is  only  on  thai 
line  that  the  company  is  authorized  to  exercise  its  franchise  and  perform 
business,  it  should  be  there  that  it  should  reside. 

The  questions  which  arise  in  a  consideration  of  the  jurisdictioin  of  the 
United  States  courts  in  cases  which  affect  corporations  are  of  more  interest. 
The  early  case  of  Sirawbridffe  v.  Cttrtiss,  3  Crsknch,  267.  decided  that  where 
there  were  two  or  more  plaintiffs,  or  two  or  more  defendants,  each  of  the 
plaintifib  must  be  capable  of  suing  each  of  the  def enda&ts  in  the  United  States 
courts,  in  order  to  support  the  jurisdiction.     Soon  after  this  decision  the  caae 
of  Bank  of  tite  United  States  v.  Devecuue,  5  Cranch,  61,  arose.    One  of  the 
points  there  discussed  was  respecting  the  i-ight  of  a  corporation  to  sue  in  the 
federal  courts.    The  jurisdiction  of  those  courts  extending  to  "controversies 
between  citizens  of  different  states,"  it  became  a  question  whether  a  corpo- 
ration could  be  termed  a  citizen  of  any  particular  state.    The  court  said: 
*'That  invisible,  iutangible,  and  artificial  being,  that  mere  legal  enti^,  acor> 
poration  aggregate,  is  certainly  not  a  citizen;  and  consequently  can  not  sae 
or  be  sued  in  the  courts  of  the  United  States,  unless  the  rights  of  the  mem- 
bers in  this  respect  can  be  exercised  in  their  corporate  name.    If  the  corpo- 
ration be  considered  as  a  mere  faculty,  and  not  as  a  company  of  individuals, 
who,  in  transacting  their  joint  concerns,  may  use  a  legal  name,  they  must  be 
excluded  from  the  courts  of  the  uuion."    The  court  were  of  opinion  that  to 
determine  whether  a  corporation  was  entitled  to  sue  in  the  federal  courts,  the 
character  of  the  individuals  composing  the  corporation  must  be  inquired  into^ 
and  if  it  should  be  found  upon  such  examination,  in  the  instance  of  a  corpo- 
ration plaintiff  for  example,  that  all  of  its  members  were  citizens  of  another 
state  than  the  defendant,  then  the  jurisdiction  should  be  maintained;  other- 
wise not.    In  Commercial  etc.  Bank  of  Vicksburg  v.  Shcomb,  14  Pet.  60,  a 
case  was  presented  for  the  application  of  these  principles.    There  a  corpora- 
tion created  under  the  laws  of  Mississippi,  beiug  sued  Ir^  citizens  of  Louisiana^ 
pleaded  in  abatement  that  two  of  its  corporators  were  citizens  of  Louisiana. 
If  the  character  of  the  individual  members  of  the  corporation  was  to  guide 
the  court  in  its  determination  as  to  whether  jurisdiction  had  attached  or  not, 
the  doctrine  of  Stravohrldge  v.  Curtiss,  supra,  would  have  determined  there- 
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i^gunot.  The  conri  took  tfak  riew,  and  adhering  to  its  former  declaration 
tibat  a  oorpontnn  ooold  not  be  a  '*  citizen"  of  a  state,  held  the  plea  in  abate- 
ment good. 

Bat  thofogh  this  doctrine  seemed  firmly  established,  it  was  soon  destined  to 
be  Ofverthrown.  In  LomsviUe  R.  R.  Oo.  v.  LeUon,  2  How.  (U.  S.)  560,  the 
eorpOTfttaon  defendant  being  sned  in  the  oirenit  ooort  for  South  Carolina, 
pleaded  in  abatement^  amongst  other  things,  that  two  of  its  members  were 
citizisns  of  North  Carolina.  The  plea  was  held  bad,  the  court  expressly 
o^erroling  BaaikY,  Slocomb,  supm^  and  Bank  v.  Deveavx,  Id.,  in  so  far  as  it 
held  that  a  corporation  coold  not  be  a  oitisen.  The  conrt  said:  "  Bat  there  ia 
a  broader  ground  npon  which  we  desire  to  be  understood,  upon  which  we 
altogether  rest  our  present  judgment,  although  it  might  be  maintained  upon 
the  narrower  ground  already  suggested.  It  is,  that  a  corporation  created  by 
and  doing  business  in  a  particular  state,  is  to  be  deemed,  to  all  intents  and 
poxpoees,  as  a  person,  although  an  artificiai  person,  an  inhabitant  of  the  same 
atato,  for  the  purposes  of  its  incorporation,  capable  of  being  treated  as  a  citi- 
nan  of  that  state,  as  much  as  a  natural  person.  like  a  citizen,  it  may  make 
contncts,  and  though  in  regard  to  what  it  may  do  in  some  particulars  it  dif- 
fers from  a  natural  person,  and  in  this  especially,  the  manner  in  which  it  can 
ana  and  be  sued,  it  is  substantially,  within  the  meaning  of  the  law,  a  citizen 
of  the  state  which  created  it,  and  where  its  business  is  done,  for  all  the  pur- 
of  suing  and  being  sued.*'  To  the  same  effect  as  the  case  last  cited 
CinnUs  y.  Mercer  Co.,  7  WalL  121,  and  BMroad  Co.  v.  WhxUon,  13  Id.  270. 

RKLATfONSHiP  TO  A  Stogkholdsb  IN  A  CoBPOBATiOK  wlU  have  the  same 
affect  in  disqualifying  a  party  from  acting  as  judge  in  an  action  to  which  the 
corporation  is  a  party,  as  it  would  have  were  the  stockholder  himself  the 
party:  EtigUtk  v.  Smiik,  13  C<mn.  227.  Notwithstanding  the  principal  caae, 
it  is  held  in  this  state,  that  a  foreign  corporation  can  not  be  sued  Within  the 
state  merely  beoause  some  of  its  corporators  reside  there:  Middkbrooh  v. 
SjprwgMdFirelnM,  Co,,  U  Id.  309,  citing  the  principal  case.  It  is  alaocited 
in  Wmdham  CoUon  Mfg,  Co.  t.  H.  P.  is  F.  R.  R.  (7e.,  23  Id.  383. 


Gbafman  v.  Thames  Mamufaotdbino  Go. 

(13  Oomuoi'iuUT,  209.] 

Ofnut'iiOMB  nr  an  Abtificial  Channel  through  which  there  exists  a  pre- 
scriptive right  to  flow  the  waters  of  a  lake,  though  oocasitmed  by  natural 
oanaes,  may  be  removed  by  the  persona  whose  lands  are  overflowed  by 
the  rise  in  the  lake  incident  to  the  diminished  capacity  of  its  channel 
of  discharge,  without  there  being  any  right  on  the  part  of  the  owner  of 
the  channel  to  object. 

IiOBiiroxiaQiT  OF  A  LiOAL  Eight,  which,  if  continued  for  sufficient  length 
of  time,  would  form  basis  of  a  prescriptive  right,  will  constitute  a  cause 
of  action,  without  its  being  required  that  any  other  damage  be  shown. 

OBflXBOonoNS  OAN  NOT  BB  PLACED  IN  A  Watsbodubsi,  oveu  if  it  is  already  so 
obstructed  that  its  use  is  prevented. 

Case  to  recover  for  damages  occasioned  "bj  the  raising  of  a 
dam  at  the  outlet  of  Gardner's  lake,  causing  a  rise  in  the  waters 
of  the  lake  that  overflowed  part  of  plaintiff's  land.    It  appeared 
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on  ihe  trial  that  defendant  was  the  proprietor  of  a  mill  below 
the  lake,  which  enjoyed  an  ancient  right  to  divert  the  water  of  the 
lake  into  its  mill-pond.  This  mill-pond  was  at  the  northern  end 
of  the  lake.  But  between  it  and  the  lake  there  was  a  sand-bar, 
which  necessitated  the  use  of  artificial  means  to  bring  the  water 
of  the  lake  into  the  pond.  Prior  to  defendant's  purchase  of  the 
mill,  the  water  was  brought  by  means  of  a  ditch  cut  through 
this  sand-bar;  but  owing  to  the  same  causes  that  created  the 
sand-bar,  this  ditch  would  occasionally  choke  with  sand,  re- 
quiring it  to  be  cleared  by  its  owners.  After  defendant's  pur> 
chase,  however,  which  was  in  1824,  he  constructed  a  flume  and 
conduit  through  the  sand-bar,  and  so  far  into  the  lake  that  the 
danger  of  its  filling  with  sand  was  obviated.  FLuntiff  claimed 
to  have  proved  that  the  dam  of  defendant's  mill-pond  had  been 
raised  by  him  subsequent  to  his  purchase,  and  that  the  overflow 
of  plaintiff's  land  had  resulted  in  consequence.  Defendant 
claimed  that  the  sand-bar  would,  if  left  alone,  have  so  increased 
in  height  that  it  would  have  increased  the  height  of  the  waters 
to  the  same  extent  that  did  his  dam,  and  so  caused  the  same 
overflow.  Upon  this  pretension,  he  asked  the  court  to  instnict 
the  juzy  to  the  effect  that  appears  in  the  opinion.  This  instruc- 
tion the  court  refused.  Verdict  v^as  for  plaintiff,  whereupon 
defendant  moved  for  a  new  trial. 

Strong  and  Ghildf*  in  support  of  the  motion. 

Isham  and  Cleaveland,jun,,  contra, 

Shebman,  J.  It  is  assumed  in  the  motion,  that  the  natural 
sand-bar  would  raise  the  lake  as  high  as  the  present  dam,  and 
cause  the  water  to  overflow  the  plaintiff's  land  to  the  same  ex- 
tent. But  the  mills  and  artificial  channel  are  ancient;  and 
therefore  the  plaintiff  and  those  under  whom  he  holds  had  be- 
come entitled,  by  length  of  time,  to  have  the  water  kept  down 
to  the  level  to  which  ib  had  been  accustomed  to  flow  since  their 
establishment.  This  the  motion  admits,  but  resists  the  claim 
which  the  plaintiiT  makes  on  that  principle,  ux>on  the  ground, 
that  he  has,  in  fact,  sustained  no  injury  by  the  dam,  inasmuch 
as  natural  causes  would  have  occasioned  an  equal  obstruction, 
had  the  defendants  erected  no  dam,  but  abandoned  the  lake  alto- 
gether. To  this  effect  the  defendants  requested  the  court  to 
charge  the  jury;  but  the  request  was  denied.  Upon  this  ground 
only  a  new  trial  is  now  sought.  This  exception  taken  to  the  ad- 
mission of  evidence  is  properly  waived;  and  in  the  motion  there 
is  no  objection  to  the  charge,  but  for  its  variance  from  that  re- 
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qaested,  although  others  have  been  suggested  in  argument.  The 
only  point,  therefore,  for  our  consideration,  is,  whether  the  su- 
perior court  erred  in  not  giTing  the  charge  requested  hy  the  de- 
fendants. 

The  pl^ntiff  and  those  under  whom  he  holds,  having  acqtiired 
the  light  to  have  the  water  kept  down  to  the  level  to  which  it 
was  accustomed  to  flow  after  the  removal  of  the  sand-bar,  they 
might  lawfully  enforce  that  right,,  if  the  water,  even  hy  natural 
causes,  became  obstructed.  They  might  enter  on  the  place  and 
clear  the  channel,  causing  as  little  damage  as  possible  to  others^ 
No  proprietor  of  the  place  where  the  obstructions  might  accu- 
mulate could  lawfully  object  to  their  removal,  whenever  they 
should  become  an  annoyance  to  the  land  in  question.  Had  the 
sand-bar,  by  the  natural  operation  of  the  water,  become  already 
raised  to  its  original  height,  and  the  plaintiff's  land  so  far  over- 
flowed, that  the  dam  of  the  defendants,  at  the  time  of  its  ereo- 
tion  or  since,  would  have  added  nothing  to  the  actual  injury^ 
still,  the  erection  of  the  dam  would,  upon  well-established  prin- 
ciples, have  entitled  th^  plaintiff  to  this  action. 

Thus,  in  the  case  of  Bower  v.  Hill,  1  Bing.  New  Gas.  649,  the 
plaintiff  had  the  right  of  passing  from  his  close  to  the  river 
Nene,  in  Warwickshire,  through  a  navigable  channel  over  the 
lands  of  the  defendants  and  others,  which  lay  between  the  plaint- 
iff's close  and  the  river.  This  channel  had  been  gradually  filled 
up  between  the  plaintiff's  land  and  that  of  the  defendants,  by  the 
operation  of  natural  causes,  so  as  to  be  unnavigable.  Under 
these  drcmnstances,  the  defendants  made  a  bridge  or  tunnel 
between  their  own  land  and  the  river,  that  would  have  destroyed 
the  navigation,  had  those  obstructions  been  removed.  But  they 
were  still  in  existence,  and  the  jury  foimd  specially, ''  that  before 
the  erection  of  the  bridge  by  the  defendants,  the  passage  was 
obstructed,  so  that  the  plaintiff  could  not  have  the  use  of  it." 
The  judge  at  nisi  prius  thereupon  directed  a  verdict  to  be  taken 
for  the  defendants.  But  on  a  rule  to  show  cause,  <the  court  of 
common  pleas  granted  a  new  trial.  Tindall,  C.  J.,  in  giving 
their  opinion,  says:  "  It  is  no  excuse  to  the  defendants  that  the 
plaintiff  has  voluntarily  suffered  an  accretion  of  the  mud,  which 
he  might  remove  at  any  time  when  he  thought  fit.  The  volun- 
tary suspension,  by  the  plaintiff,  of  his  exercise  and  enjoyment 
of  a  right,  can  form  no  justification  to  the  defendants  for  pre- 
venting him  from  the  possibility  of  enjoying  it. "  "If  acquiesced 
in  for  twenty  years,  it  would  become  evidence  of  a  renunciation 
and  abandonment  of  the  right  of  way." 
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In  the  case  now  under  consideiation,  there  has  been,  as  yet» 
no  such  aoeumiilation.  But  had  there  been,  the  plaintiff  might 
have  remoTed  it.  While  the  plaintiff's  rights  were  thus  unim- 
paired, they  were  directly  Tiolated,  by  the  erection  of  the  defend- 
ant's dam. 

But  the  defendants  requested  the  court  to  charge  the  jury 
<«  that  if  they  should  find  that  without  such  flume  or  conduit, 
and  from  the  operation  of  natural  causes  over  which  the  defend- 
ants had  no  control,  the  lands  of  the  plaintiff  would  havo  been 
flowed  to  as  great  an  extent  as  they  had  been  by  the  defendants' 
dam,  the  plaintiff  would  not  be  entitled  to  recoyer  for  such  in- 
juiy."  This  instruction  would  have  been  erroneous  for  several 
reasons:  1.  It  would  have  presented  an  inadmissible  hypothesis, 
as  the  defendants  had  a  complete  control  of  these  natural  causes 
by  the  exercise  of  their  right  to  remove  the  obstructions  tbna 
occasioned,  as  the  owners  of  the  mills  had  ever  done.  2.  It 
would  have  erroneously  assumed  that  the  plaintiff  might  not 
lawfully  clear  the  ditcH  when  necessary  for  the  enjoyment  of 
those  rights  with  which  time  had  invested  him.  3.  It  would 
have  contravened  the  salutary  principle  recognized  in  the  case 
referred  to  above,  and  in  many  others,  that  an  act  which  occa- 
sions no  other  damage  than  putting  at  hazard  those  rights  which, 
if  the  act  were  acquiesced  in,  would  be  lost  by  lapse  of  time,  is 
a  sufficient  ground  of  action.  Upon  this  principle,  the  drawing 
of  a  seine  in  the  several  fishery  of  another,  although  no  fish  are 
taken,  entitles  the  latter  to  damages,  merely  on  the  ground  that 
a  repetition  of  such  acts,  if  acquiesced  in  for  fifteen  years,  would 
divest  the  proprietor  of  his  rights.  Lastly,  such  a  charge  would 
have  involved  the  erroneous  assumption  that  if  such  obstruc- 
tions already  exist  in  a  way  or  watercourse  as  utterly  to  prevent 
its  present  use,  others  of  a  permanent  nature  may  be  added  with 
impimity. 

For  these  reasons  a  compliance  with  the  request  of  the  de- 
fendant was  properly  declined  by  the  superior  ooort;  and  we 
should,  therefore,  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 

New  trial  not  to  be  granted. 


The  principal  case  is  cited  in  WadaworOi  v.  TUlotBon,  15  Conn.  S72; 
Parker  v.  Oriswold,  17  Id.  306. 


July,  1839.]  Johnson  v.  Lewis.  406 


Johnson  v.  Lewis. 

(13  OonmcnouT.  80S.] 
Fahjvo  to  Objxct  to  thx  Ebection  of  a  Dam,  and  eiran  ezpraasingoBd^  mU 
imtiiififtil  witii  the  use  about  to  be  made  of  the  water,  is  only  evidence  el 
a  lioenaey  not  a  lioense  in  itself. 

PlTBCBASER  IS  NOT  LlABLS  TOR  THX  Ck)NTINUA170X  OF  A  NuiSANOI  On  the 

property  parchaBod  until  after  he  has  been  asked  to  remove  it. 

Casb.  Plaintiff  complained  of  the  dam  of  defendant  on  Okse- 
boksee  creek,  for  the  use  of  his  mill,  whereby  the  waters  of  the 
creek  were  diverted  to  the  injury  of  plaintiff's  mill  situate  below. 
It  appeared  that  the  dam  was  erected  by  defendant's  grantor, 
upon  the  site  of  an  old  dam  which  was  used  for  a  grist-mill,  but 
much  higher  than  this  old  dam.  At  the  time  of  its  erection, 
plaintiff's  grantor  was  several  times  present,  and  was  either 
silent  or  expressed  himself  as  of  the  opinion  that  the  erection  of 
the  dam  would  prove  beneficial  to  him,  and  once  said  that  he  was 
satisfied  with  the  use  being  made  of  the  water.  Defendant 
contended  that  these  declarations  amounted  to  a  license.  He> 
further  contended,  that  as  at  the  time  his  dam  was  erected,  the- 
mill  owned  by  plaintiff's  grantor  was  a  carding-mill,  which  needed 
much  less  force  to  turn  than  the  present  mill  erected  on  its  site, 
he  was  entitled  to  a  verdict,  if  the  power  yet  enjoyed  by  plaintiff^ 
was  sufiicient  to  have  operated  the  original  mill.  No  demand 
was  made  upon  defendant,  prior  to  the  institution  of  this  suit,  to 
discontinue  his  dam.  This,  defendant  contended,  should  have 
been  done.  Defendant  asked  of  the  court  instructions  in  accord- 
ance with  these  claims.  These  instructions  were  refused,  where* 
upon  verdict  was  given  for  plaintiff.  This  was  a  motion  for  a 
new  trial. 

Ooddard  and  Oleaveland^jun.y  in  support  of  the  motion. 

Strong  and  Foster,  contra. 

Shebuah,  J.  This  motion  complains  of  the  ohaige  as  errone* 
ous,  in  three  particulars:  1.  In  not  directing  the  juiy  that  cer- 
tain facts,  which  the  defendant  adduced  testimony  to  prove,  on 
the  trial,  amounted  to  a  license.  The  silence  of  Nathan  Com- 
stock,  under  whom  the  plaintiff  claims,  when  he  was  present, 
during  ihe  erection  of  the  dam,  and  the  opinion  he  is  said  to 
have  expressed,  that  the  dam  would  be  beneficial  to  his  mill,  are, 
at  most,  but  evidence  of  a  license  to  erect  the  dam.  The  same 
may  be  said  of  the  declaration  of  the  plaintiff  himself,  that  he 
was  satisfied  with  the  manner  in  which  the  defendant  then  used 
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the  water.  These  acts  and  declarations  were  propezly  left  to  ths 
jury  as  evidence  of  a  license,  and  were  accompanied  with  instmc- 
tions  from  the  court,. which  are  unobjectionable.  The  court 
could  not  regard  them  as  a  license,  if  stated  in  a  plea,  or  found 
hy  a  special  verdict.  The  inference  to  be  made  from  them,  ma 
within  the  peculiar  province  of  the  jury. 

2.  The  defendant,  at  the  trial,  insisted,  and  requested  the 
court  to  charge  the  jury,  that  this  action  could  not  be  main- 
tained, unless  the  plidntiff  proved,  that  before  the  occurrence  of 
the  injuries  for  which  he  sought  redress,  he  had  made  a  special 
request  of  the  defendant  to  remove  the  obstruction;  but  on  tUs 
point  the  court  gave  no  directions  to  the  jury. 

It  was  decided  in  Penruddock*8  case,  5  Co.  101,  that  without 
request  to  remove  the  nuisance  a  qnod  permiitai  would  not  he 
against  the  f eo£fee  of  him  who  erected  it.  That  was  for  an  injuiy 
occasioned  by  the  defendant's  roof  projecting  over  the  yard  of 
the  plaintiff.  In  1  Chit.  PI.  71,  it  is  said  that  every  occupier 
is  liable  for  the  continuance  of  a  nuisance  on  his  own  land, 
tthough  erected  by  another,  if  he  refused  to  remove  the  same, 
•-'after  notice.  And  in  2  Chit.  PL  333,  note  c,  the  author  adds, 
that  if  the  action  is  not  brought  against  the  original  erector  of 
the  nuisance,  but  against  his  feoffee,  lessee,  etc.,  it  is  necessary 
to  allege  a  special  request  to  the  defendant  to  remove  it.  An 
omission  of  this  allegation,  however,  is  cured  by  verdict;  other- 
wise the  remedy  would  be  by  motion  in  arrest.    Therefore,  in 

• 

Jlbrnlin  v.  Fuller,  1  Mod.  27,  although  the  court  were  unani- 
mously of  opinion,  that  an  allegation  of  a  request  was  in  that 
case  necessary,  and  that  the  declaration,  without  it,  was  bad  on 
demurrer;  yet,  on  motion  in  arrest,  they  gave  judgment  for  the 
plaintiff,  because  the  defect  was  cured  by  verdict. 

How  far  proof  of  knowledge  of  the  injury  resulting  from  a 
dam  or  other  nuisance,  made  by  the  defendant  on  his  own  prop- 
erty, may,  in  any  case,  be  requisite,  it  is  not  now  necessaiy  to 
determine;  but  the  law  is  well  settled  that  a  purchaser  of  the 
properly  on  which  a  nuisance  is  erected,  is  not  liable  for  its  con- 
tinuance, unless  he  has  been  requested  to  remove  it.  This  rule 
is  very  reasonable.  The  purchaser  of  property  might  be  sub- 
jected to  great  injustice  if  he  were  made  responsible  for  conse- 
quences of  which  he  was  ignorant,  and  for  damages  which  he 
never  intended  to  occasion.  They  are  often  such  as  can  not 
easily  be  known,  except  to  the  party  injured.  A  plaintiff  ought 
not  to  rest  in  silence,  and  finally  surprise  an  unsuspecting  pur* 
chaser  by  an  action  for  damages;  but  should  be  presumed  to 
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aoquiesce  nntdl  he  requests  a  remoTal  of  the  niiinaoe.  It  is 
viged  in  axgnment  that  the  defendant  himself  is  ihe  author 
of  the  injuries  which  the  plaintiff  has  sustained,  because  thej 
result  from  his  own  use  of  the  water,  and  not  from  the 
dam  which  was  erected  by  his  grantor.  This  position,  howerer, 
ifl  noTel,  and  unsustained  by  any  authority.  The  dam  was 
erected  for  the  purpose  of  retaining  the  water,  and  will  neces- 
sarily produce  that  effect,  unless  by  raising  the  gate  an  opening 
18  made  for  its  escape.  We  consider  the  court  as  haring  erred 
in  not  presenting  the  law  upon  this  point  to  the  jury. 

S.  The  court  was  requested,  hy  the  defendant,  to  charge  the  jury 
that  although  the  plaintiff  had  acquired  a  right  tq  the  limited  use 
of  water  necessary  for  the  ftftnling-TTiftnTiinA  formerly  established 
where  the  plaintiff's  works  are  now  located,  yet  he  ''  could  not 
xeeoYer  for  any  obstruction  of  water  by  the  defendant,  provided 
enough  still  flowed  to  the  plaintiff's  works  to  haye  carried  such 
carding-machine,  had  it  remained."  But  the  counsel  for  the 
defendant  haye  properly  waiyed  this  x>oint,  considering  it  as 
already  settled  by  the  court  in  the  case  of  Buddington  ei  oIt. 
Bradley,  10  Oonn.  213  [26  Am.  Dec.  386]. 

Upon  the  second  exception  only  we  would  adyise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 
New  trial  to  be  granted.      

A  Demaxd  that  a  NmsANOB  bb  DiaooNTiNiTED  U  not  necessary  before 
■n  action  is  bronght,  if  the  defendant  in  the  action  was  the  person  by  whom 
it  was  erected:  Brctnch  v.  Doane,  17  Conn.  418,  distingnishing  the  principal 
CMC.  The  sUenoe  of  a  party  who  sees  obstmctiona  placed  in  a  watercourse 
that  will  work  to  hia  damage,  will  be  evidence  of  a  license  by  him  to  so  place 
tliem,  but  will  not  in  itself  constitute  a  license  and  estop  him  from  objecting 
to  their  oontinnanoe:  Hiekox  v.  Partnelee,  21  Id.  100.  The  principal  case 
li  also  relied  upon  in  Occwn  Co,  v.  Sprague  Man.  Co,,  34  Id.  537,  as  au- 
thority to  the  point  that  it  is  not  necessary  to  the  validity  of  a  license  to 
erect  a  dam  that  it  be  executed  with  the  formalities  necessary  to  pass  real 


Request  to  Abate  NinsANOB  must  be  made  to  him  who  did  not  erect 
•Dch  nniaoDoe^  before  an  action  can  be  maintained  against  him  for  oontinning 
its  Piermm  ▼.  Okan,  26  Am.  Deo.  497,  and  note;  Plumer  v.  Hwrper^  14  Id.  838. 


Buddington  v.  Smuh. 

[13  CoinrsoTzotrr,  834.1 
Masteb  of  a  Vessel  can  not  Cause  the  Imprisonment  on  Shobe  of  a 
mariner,  when  his  vessel  is  lying  in  a  foreign  port,  as  a  punishment  for  a 
previooB  ofiense.    He  is  allowed  to  resort  to  this  in  cases  of  pressing 
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neoeasi^  only,  and  as  a  preoantioii  l^saiIlst  a  daager  that  may  tlureakB 
tha  vanel  or  orew  or  master  by  reason  of  the  mariner'a  praaaooe. 

JUBT  ABB  THB  JUBOES  OF  WHAT  GaMSnTOTSS  A  PBB9BINO   NlUIMaiTl    that 

will  jostify  a  master  in  imprisoning  a  mariner  on  shore. 

Tbbspass  for  assault  and  batteiy  and  false  imprisonment. 
Plaintiff^  who  was  a  fleaman  on  board  the  ship  Bingham,  whereof 
defendant  was  master,  proved  the  assault,  and  that  on  the  sob- 
sequent  day  defendant  went  on  shore,  the  vessel  then  lying 
%t  Tabb  Bay,  nrjar  the  Cape  of  Good  Hope,  and  procured  a 
police  officer  to  come  on  board  and  arrest  plaintiff  and  take  him 
on  shore,  where  he  was  imprisoned  for  several  days.  Defendant 
proved  that  immediately  after  the  assault  complained  of,  which 
was  a  chastisement  for  an  offense  committed  by  plaintiff,  the 
latter  armed  himself  with  a  handspike  and  threatened  de- 
fendant's life,  as  he  also  did  at  a  later  period  of  the  voyage. 
Plaintiff  therefore  caused  defendant's  arrest  and  imprisonment^ 
but  obtained  his  release  immediately  upon  his  promise  of  good 
behavior.  The  charge  to  the  juiy  appears  from  the  opinion. 
Verdict  was  for  plaintiff.  Defendant  now  moved  for  a  new  trial. 

Isham,  in  support  of  the  motion. 
Gteavdandfjun,,  contra. 

Williams,  C.  J.  The. objection  to  the  charge  of  the  court,  in 
this  case,  is  directed  to  that  part  of  it  where  the  jury  were  told 
that  the  master  of  a  ship  in  a  foreign  port  hada  right  to  imprison 
a  mariner  on  shore,  but  that  such  right  could  be  exercised  onlj 
in  cases  of  flagrant  offenses,  and  where  there  is  a  positive  neces- 
sity of  removing  the  pariy  offending  from  the  ship  to  a  phuse  of 
confinement  on  shore.  The  defendant  objects  to  the  principle 
of  the  charge,  and  to  its  generality.  He  seems  to  suppose,  thai 
because  the  master  may  imprison  a  seaman  on  board,  he  maj 
also  confine  him  on  shore.  On  the  contrary,  we  believe  that 
very  reason  is  one  why  this  punishment  should  not  be  allowed. 

The  mariners  of  a  ship  at  sea  are  at  a  distance  from  all  the 
ordinary  restraints  of  government,  and  of  course  must  be  sub- 
jected to  other  rules  of  discipline  than  those  who  are  under 
more  immediate  accoimtabilify  to  law.  Thie  master,  therefore, 
is  invested  with  absolute  authority;  or,  at  least,  a  power  as  great 
as  that  of  a  master  over  his  apprentice,  or  a  parent  over  hi» 
child.  His  orders,  when  not  unlawful,  must  be  obeyed;  and  he 
has  a  right  to  compel  submission  to  all  reasonable  requirements 
by  any  punishment  not  unusual  or  dangerous;  and  of  these 
punishments  one  of  the  most  common  is  confinement  on  ship* 
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board:  The  Vniied  Stales  v.  SmiJQi,  3  Wash.  0.  0.  525;  MchaeU 
mi  T.  Denum  eial.y9  Day,  294;  3  Kent's  Com.  181;  The  UnSied 
States  T.  Dreemant  4  Mason,  412.  The  power  is  a  high  power, 
bat  seems  to  be  absolutely  necessary  for  the  protection  of  the 
lives  and  projierly  intrusted  to  the  master  of  a  vessel,  while  the 
mariners  are  removed  from  all  ordinary  restraiats.  But  when 
the  ship  is  in  port,  there  ia  much  less  necessiiy  for  the  exercise 
of  this  authority;  and  still  less  for  the  exercise  of  this  author* 
ity  on  shore,  especially  in  a  civilized  country.  The  master  of  a 
vessel  is,  and  must  be,  the  commander,  on  board;  but  on  shore 
he  becomes  weak  as  other  men.  The  discharge  of  seamen  from 
on  board  our  vessels,  in  foreign  ports,  is  viewed  by  our  law 
with  great  jealousy;  and  is  allowed  only  in  cases  of  extreme 
necessiiy.  The  putting  of  them  in  prison,  in  a  foreign  juris- 
diction, may  expose  them  to  the  danger  of  being  left  to  ill  treat- 
ment from  strangers,  and  endanger  their  lives  as  well  as  their 
healths.  And  it  has  been  held,  that  it  must  be  an  extreme  case, 
which  will  justify  a  master  in  confining  a  seaman  in  a  common 
jail  in  a  foreign  port.  This  he  can  never  do  as  a  punishment; 
but  he  may  do  it,  by  way  of  precaution  only:  The  United  States 
V.  Buggies,  5  Mason,  192;  8  Kent's  Com.  182. 

And  in  accordance  with  this  idea  is  the  recent  opinion  of 
Judge  Hopldnson,  in  the  case  of  Magee  et  al.  v.  The  Master  of  the 
Ship  Moss,  1  Oilp.  233.  "  I  have,"  says  he,  "  declared  that  I 
yfriH  not  countenance  the  practice  of  thrusting  our  seamen  into . 
foreign  jails,  by  the  captain,  through  the  influence  that  he 
may  have  with  our  consuls,  or  other  officers  in  a  foreign  port. 
It  is  always  a  most  severe  punishment,  and,  in  some  climates, 
dangerous  to  health  and  life.  The  punishment  which  the  law 
authorizes  the  master  to  inflict  on  board  of  his  vessel,  by  per- 
sonal correction,  by  imprisonment,  and  other  privations,  is  gen- 
erally sufficient  for  all  the  purposes  of  discipline.  It  should  be 
only  in  a  case  of  some  pressing  necessity — of  some  danger  to  the 
vessel,  or  her  master,  or  crew — ^that  the  men  should  be  impris- 
oned on  shore."  We  do  not,  therefore,  hesitate  in  saying,  that 
the  principle  recognized  by  the  court,  at  the  circuit,  was  correct. 

It  was  also  objected,  that  the  doctrine  was  laid  down  in  such 
general  terms  that  the  jury  might  misapply  it.  But  certainly 
the  jory  were  competent  to  judge  what  acts  on  board  a  vessel 
were  flagrant  offenses,  and  whether  from  the  temper  exhibited 
by  the  offender  and  his  conduct,  there  existed  a  pressing  neces- 
sity for  his  removal  from  the  ship.  This  was  to  be  determined 
by  a  review  of  his  dbnduct  during  the  voyage,  and  the  peculiar 
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disposition  he  manifested  at  the  time  of  the  ofEense 
complained  of.  HaTing  laid  down  the  general  pxinoiples  whieb 
zegnlate  the  conduct  of  the  master,  it  was  proper  to  leaTeto  the 
juxythe  qnestionwhether  the  defendant  had  confonned  to  them. 
Had  the  judge  gone  further,  the  objection  would  haTC  been,  that 
he  had  inyaded  the  proTince  of  the  juiy. 

We  are  satisfied  that  the  motion  for  a  new  trial  musk  hi 
denied. 

In  this  opinion  the  other  judges  concurred. 

New  trial  not  to  be  gxanted. 


GASES 

nr  THE 


COURT  OF  ERRORS  AND  APPEALS 


OF 

DBLAWABE. 


WhJTEDCAN'8    ExEOXTTBIX  V.  WlLMmOTOK  AND 

SUSQTTEHANNA  R.  R.  Go. 

[2  Habsihoxoh,  614.] 

TkuPASS  VI  KV  Asaaa  mat  bb  Maintained  agaioBt  a  corporation  aggregate. 

Pbivatb  Pbopebtt  mat  be  Appbopeiatkd  fob  a  Pubuo  Uu  whenever  the 
poUio  intereet  requires  it. 

laassLATVBX  HAS  AN  Inhxbent  Poweb  to  provide  for  sach  appropriation 
against  the  will  of  the  owner,  npon  the  single  condition  that  just  com- 
pensation is  made  to  him  whose  property  is  invaded. 

BiOHT  OF  Eminbnt  Domain  mat  bb  Exeboised  either  directly  by  the  agents 
of  the  government,  or  through  the  medium  of  corporate  bodies,  or  by 
means  of  individual  enterprise. 

Bailboads  Deszoned  fob  the  Use  of  the  Publio,  are  public  improvements, 
to  the  purposes  of  which  the  legislature  can  appropriate  private  property, 
or  may  authorize  an  individual  or  corporation  to  appropriate  it,  upon  just 
compensation  to  the  owner. 

Whebe  Pbivatb  Pbopebtt  is  Taken  for  the  purpose  of  building  a  railroad, 
the  advaatage  or  injury  resulting  to  the  owner  of  the  property  from  the 
oonstmotion  of  such  railroad,  is  to  be  taken  into  consideration  in  deter- 
mining what  compensation  he  is  entitled  to  for  the  property  taken. 

GovxBNOR  n  the  Sole  Judoe,  undeb  Abt.  3,  Sza  12  of  the  constitution, 
of  the  "  extraordinary  occasions''  for  convening  the  general  assembly;  and 
although  he  may  err,  the  judiciary  has  no  jurisdiction  to  review  his  de- 
cision or  coneot  his  error. 

QnisnoiiB  reserved  by  the  superior  court,  New  Castle  county, 
for  healing  before  all  the  judges.  On  the  questions  thus  re- 
served the  case  came  before  the  court  of  appeals,  and  there  being 
certain  legal  exceptions  to  the  chancellor  and  Judges  Clayton 
and  Black,  the  court,  on  motion,  certified  this  fact  to  the  gov« 
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emor,  who  appointed  and  commissioned  as  judges  ad  lUem,  Mar- 
tin W.  Bates  and  Robert  Frame.  The  &rcts  are  stated  in  the 
opinion. 

W.  H.  BogerSy  for  the  plaintiff. 

c/l  A,  Bayard^  for  the  defendants. 

By  Court,  Bates,  J.  This  is  an  action  of  trespass  quart 
clausumfregU,  brought  by  John  Whiteman  (now  deceased)  in  his 
life-time,  against  the  defendants,  a  corporation,  created  by  an 
act  of  the  general  assembly  of  this  state,  passed  the  eighteenth 
of  January,  1832,  and  continuing  and  now  in  operation  under . 
said  act  and  several  supplements,  passed  the  fourth  of  Febmaiy, 
1833,  the  twenty-sixth  of  January,  1835,  and  the  twenty-fourth 
of  July,  1835,  respectively.  The  injury  complained  of  in  the 
declaration  is,  in  substance,  that  the  defendants  tortiously  broke 
and  entered  the  plaintiff's  close,  and  laid  their  railway  through 
his  land,  without  his  consent  and  against  his  will,  doing  him 
great  damage,  by  excavating  his  high  and  filling  up  his  low  land. 
After  the  pleas  of  not  guilty  and  justification,  and  issues  on 
those  pleas,  the  questions  of  law  are  brought  before  the  court  in 
the  form  of  a  statement  of  facts  agreed  upon,  accompanied  by 
the  points  of  law  raised  by  each  party,  with  a  written  argument 
of  counsel  on  both  sides. 

The  material  facts  submitted  are,  that  at  the  time  of  the  sup- 
posed trespasses  mentioned  in  the  declaration,  the  plaintiff  was 
seised  in  fee  of  the  land  upon  which  they  are  alleged  to  have 
been  committed;  that  the  further  supplement  to  their  charter, 
under  which  the  defendants  justify,  was  passed  by  the  general 
assembly  (at  an  extra  session),  on  the  twenty-fourth  of  July, 
1835;  and  that  a  message  was  delivered  by  the  governor  to  the 
general  assembly  at  that  extra  session,  which  supplement  and 
message  are  referred  to,  and  make  parts  of  the  case.  By  this 
supplement  it  was  provided  that  whenever  it  should,  in  the 
opinion  of  the  directors  of  the  Wilmington  and  Susquehanna 
railroad  company,  be  necessary  for  the  company  to  enter  into 
and  upon,  and  occupy  any  lands  or  tenements,  they  should  sig- 
nify the  same  to  commissioners  named  in  the  act,  whose  duty  it 
should  be,  under  oath  or  affirmation,  fairly  to  estimate  the 
damages  that  might  be  done  to  said  lands  and  tenements  by 
such  entry  and  occupation,  and  to  examine  and  survey  the  land, 
and  report  tbeir  proceedings  to  the  prothonotary  of  the  superior 
oourt  for  New  Castle  county.  That  it  should  be  the  duty  of  tiie 
commissioners,  in  estimating  such  damage,  to  consider  the  ad- 
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▼antages  as  well  as  disadvantages  resulting  to  the  owner  or  owners 
of  &e  land  from  the  railroad;  and  that  upon  the  return  of  the  re- 
port of  the  commissioners  and  payment  by  the  company  of  the  sum 
therein  specified,  the  company  should  become  seised  of  the  same 
estate  in  the  lands  taken,  which  the  owner  or  owners  had  held 
in  the  same.  That  if  any  owner  should  refuse  to  accept  said 
sum,  or  be  a  minor,  feme-'caverty  or  absent  from  or  residing  out 
of  the  state,  the  company  might  cause  said  sum  to  be  deposited 
to  his  or  her  credit  in  the  Farmers'  bank  of  the  state  of  Dela- 
ware, or  in  the  Bank  of  Delaware,  in  the  city  of  Wilmington, 
and  that  such  deposit  should  operate  as  payment,  to  all  intents 
and  purposes.  But  that  any  owner  or  owners  dissatisfied  with 
any  such  report  might,  at  the  next  term  after  it  was  returned, 
apply  to  the  superior  court,  which  court  might  direct  a  writ  of 
ad  quod  damnum  to  be  issued  to  the  sheriff  of  the  county,  com- 
manding him  to  inquire  by  a  jury,  what  damages  would  be  sus- 
tained, and  make  return  to  the  court,  etc. 

It  is  agreed  that  after  the  passing  of  this  supplement,  the 
defendants  gave  notice  to  the  commissioners  named  in  the  sup- 
plement, signifying  that  in  the  opinion  of  the  directors  it  was 
necessary,  for  the  purpose  of  making  the  road,  to  enter  upon 
and  occupy  certain  lands  of  the  plaintiff  described  in  the  notice, 
and  that  the  commissioners,  on  the  eighth  of  August,  1835, 
made  and  returned  to  the  prothonotary  of  New  Castle  county, 
an  estimate  of  damage,  etc.,  which  the  said  prothonotaiy  filed 
in  his  office;  which  notice  and  report  are  also  refeired  to,  and 
taken  as  parts  of  the  statement.  That  the  defendants  tendered 
to  the  plaintiff  six  hundred  and  fifty  dollars,  being  the  amount 
of  damage  estimated  by  the  commissioners  and  mentioned  in 
their  report,  and  this  being  refused  by  him,  they  deposited  the 
same  to  his  credit  in  the  bonk  qf  Delaware.  That  after  the  said 
deposit  the  defendants,  by  one  Thomas  White,  their  agent,  did 
enter  into  that  part  of  the  plaintiff 's  land  described  in  said  report 
to  the  prothonotary,  and  did  therein  the  seyeral  acts  complained 
of,  and  -paid  the  said  Thomas  White  for  sundxy  exoayationa 
made  by  him  upon  said  land. 

The  defendants  insist  that  they  are  not  herein  trespassers: 
1.  Under  the  plea  of  not  guilfy  they  say  that  trespass  vi  et  armU 
does  not  lie  against  a  corporation  aggregate,  or  that  if  it  lie  at 
all,  it  is  only  where  the  acts  supposed  to  constitute  the  trespass 
are  authorized  by  the  corporation  under  its  seal;  2.  They  justify 
the  several  acts  complained  of,  insisting  that  by  the  supplement 
to  their  charter,  made  a  part  of  the  case  stated,  and  their  pro- 
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ceedings  under  it,  the  title  of  the  lands  on  which  the  trespass  is 
alleged  to  have  been  committed  became  vested  in  them,  and  that 
they  had  a  right  to  enter  upon  them  and  use  them  for  their  road. 

The  plaintiff  on  the  other  hand  insists  that,  in  this  countzy 
especially,  trespass  vi  ei  armis  does  lie  against  a  corporation; 
and  replies  to  the  defense  upon  the  merits:  1.  That  the  supple- 
ment of  July,  1835,  is  tmconstitutional;  and  2.  That  even  allow- 
ing its  constitutionality,  the  defendants  have  not  pursued  the 
provisions  and  complied  with  the  conditions  of  their  charter, 
and  are  therefore  none  the  less  trespassers. 

To  show  that  trespass  does  not  lie,  the  defendants  rely  upon 
Com.  Dig.,  tit.  Franchise,  F,  19, and  tit.  Pleader,  2  B,  13;  1  BL 
Com.,  tit  Corporation;  1  Saund.  PI.  and  £t.  386;  1  Salk.  193; 
8  East,  230;  1  Eyd's  Corp.  223,  225;  Beeves'  Eng.  Com.  L.  88; 
6  Vin.  Abr.  300;  and  F.  N.  B.,  F,  87. 

The  plaintiff  in  favor  of  trespass,  cites  among  other  authori- 
ties: 16  East,  6;*  Cowp.  86;"  14  Com.  L.  159;  4  Serg.  &  R.  6,^ 
Ang.  and  Ames,  224-226;  3  Pet.  400-409;*  Dig.  Del.  L.  97. 

In  all  the  authorities  cited  by  both  sides,  as  well  as  in  many 
not  referred  to  by  either,  we  have  looked  in  vain  for  a  direct 
decision  of  this  question.  The  opinions  of  eminent  judges, 
and  the  conclusions  of  elementary  writers  of  great  reputation, 
are  sufficiently  accessible,  and  stand  indirect  opposition  to  each 
other.  It  is  remarkable,  however,  that  a  question  which  seems 
to  have  been  agitated  for  centuries,  should  not,  to  the  present 
day,  have  been  made  the  subject  of  express  and  direct  judicial 
decision.  At  least  we  have  not  been  able  to  find  such  a  decision 
in  any  report  either  ancient  or  modem;  nor  do  we  decide  it  now, 
as  involved  in  our  own  view  of  this  case;  but  as  the  point  is 
made,  we  think  we  should  not  let  the  opportunity  to  settle  the 
question  in  this  state  pass  unimproved.  It  can  not  be  denied 
that  both  Yiner  and  Comyn  speak  of  the  law  as  settled;  that 
trespass  lies  not  against  a  corporation  aggregate.  They  both 
assign  the  same  reason,  viz.,  that  capias  and  exigent  do  not  lie, 
and  they  agree  in  citing  Brown  on  Corporations,  Theloal  and 
Thorpe's  Assizes.  Comyn  adds  in  the  next  sentence,  that  a 
subpoena  will  not  lie,  inasmuch  as  a  corporation  has  no  con* 
science.  Holt,  in  Salkeld,  192,  considers  a  corporation  inca- 
pable of  doing  an  act  in  pais  without  a  common  seal.  And 
Lawrence,  J.,  in  8  East,  230,  takes  for  granted  that  trespass 
does  not  lie  against  a  corporation.    And  still  more  recently,  Mr. 

1.  Tarbcrough  t.  Batik  qf  England,  9.  Mafw  t.  Atnicr. 

8.  Ckutniut  mu  T.  Co.  t.  Sutttr,  8  Am.  060. 076.  4.  FowU  r.  Mmandrim. 
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Saunders,  in  his  excellent  treatise  on  pleading  and  eridenoe^  in- 
tonus  us  that  though  trover  may  be  supported^  yet  that  it  has 
been  held  that  trespass  can  not,  and  he  cites  Lawrence. 

The  reasons  which  gaye  rise  to  this  mle  haye  certainly  long 
since  ceased  to  exist,  if  indeed  there  ever  was  anything  in  them. 
In  our  country,  neither  exigent  nor  capias  of  the  kind  intended, 
were  ever  used;  nor  is  it  easy  to  conceive  why  a  capias,  or  writ 
of  any  kind  to  hold  the  body,  should  be  deemed  essential  in  an 
action  of  trespass  more  than  in  any  other.  It  is  believed  to  be 
less  frequently  used,  and  in  some  cases  of  trespass,  as  replevin, 
is  not  even  allowable.  The  same  objection  moreover,  if  objec- 
tion it  be,  would  apply  with  equal  force  to  all  actions,  the  gen- 
eral issue  in  which  is  not  guiliy ;  for  in  all  such  actions  a  capiaiur 
is  a  part  of  the  judgment  at  common  law. 

The  defendants'  counsel  admits  that  no  good  reason  why  the 
action  should  not  lie,  can  be  found  in  common  sense;  but  he 
considers  the  law  as  settled,  and  submits  that  this  court  ought 
not  by  judicial  legislation  to  alter  the  rights  and  liabilities  of 
corporations,  merely  because  they  may  originally  have  been 
founded  in  forms  and  technicalities.  Could  we  be  persuaded 
that  the  law  is  so  settled,  we  certainly  should  shrink  from 
the  responsibility  of  attempting  to  repeal  or  even  modify  it 
by  judicial  legislation,  however  technical  and  insufiScient,  or 
even  ridiculous  to  our  apprehensions,  the  reason  of  the  law  might 
appear.  But  we  are  not  so  convinced.  The  case  of  Yarborough 
V.  The  Bank  ofEnglandy  16  East,  6,  was  decided  on  the  princi- 
ple, that  actions  for  torts,  without  distinction,  would  lie  against 
a  corporation;  and  Lord  Ellenborough,  delivering  the  opinion 
of  the  court  of  king's  benc}i,  cites  several  cases  in  which  trespass 
bad  been  maintained  in  very  early  times,  under  circumstances 
which  preclude  the  inference  that  an  objection  to  the  form  of 
action  was  then  considered  available.  His  own  opinion  was,  that 
trespass  had  been  and  still  might  be  maintained;  and  that  the 
want  of  authority  under  the  corporate  seal,  to  do  the  act  com- 
plained of,  was  not  material.  Lideed,  the  argument  of  the  opin- 
ion delivered  seems  to  be,  that  inasmuch  as  trespass  vi  et  armis 
(the  higher  grade  of  tort),  may  be  maintained,  therefore,  trover 
and  case  generally  will  also  lie.  In  Riddle  v.  The  Proprietors  c/ 
Locks  and  Canals  on  the  Merrimack  River,  7  Mass.  18&-188  [6 
Am.  Dec.  35],  although  an  action  for  non-feasance.  Parsons, 
chief  justice,  enters  fully  and  ably  into  this  question.  He  shows 
on  the  authority  of  Theloal  himself,  the  principal  reference  of 
Viner  and  Comyn,  that  Thorpe's  opinion,  so  much  relied  upon. 
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hftd  been  oveiraled  in  England  as  to  certain  tEQspas^ 
wliat  strikes  ns  as  a  most  sensible  distinction  between  ooipon- 
tions  of  a  public  nature,  called  quasi  corporations,  against  lAich 
trespass  may  not  lie,  and  proper  coxpotations  aggregate,  bj  wUch 
is  meant  money  and  business  corporations,  against  wbidi  Un 
action  may  well  be  maintained. 

80  in  a  Pennsylvania  case,  (TTi^s^u/ iSia  and  iSpKn^  ^ouse  2\e^ 
pike  Company  ▼.  Butler,  4  Serg.  &  B.  6  [8  Am.  Dec.  675],  Iiiga> 
soil,  for  the  corporation,  insists  that  no  distinction  can  be  taken 
between  a  misfeasance  where  the  injury  is  consequential,  and 
one  where  it  is  direct;  and  argues,  therefore,  that  because  (as 
he  takes  it  for  granted),  trepass  vi  ei  armia  can  not  be  main« 
tained,  an  action  on  the  case  for  a  misfeasance  will  not  lie;  in- 
directiy  admitting,  that  if  the  action  then  pending,  being  for  a 
misfeasance,  could  be  maintained,  so  might  trespass.  The 
court,  ncT^rtheless,  sustained  that  action;  and  Tilghman,  chief 
justice,  in  delivering  the  opinion,  speaking  of  the  subtilfy  and 
technicality  of  the  defense  set  up,  remarks  that ''  it  is  much  more 
reasonable  to  say  that  where  a  corporation  is  authorized  bj  law 
tomakearoad,if  any  injury  is  done  in  the  course  of  making  that 
road  by  the  persons  employed  under  its  authority,  it  shall  be  re- 
sponsible in  the  same  manner  that  an  individual  is  responsible  for 
the  acts  of  his  servants  touching  his  business,"  and  that "  there 
is  no  solid  ground  for  a  distinction  between  contracts  and  toris." 
Ang.  &  Ames  on  Corp.  224-226,  may  be  read  to  the  same  effect; 
and  Chief  Justice  Marshall,  in  a  case  cited  by  them,  8  Pei  409, 
lays  it  down  as  well  settied  that  money  corporations  and  those 
carrying  on  business  are  liable  for  torts,  not  of  a  particular 
description  only,  but  torts  generally,.committed  by  their  agents. 
It  is  also  remarkable  that  Bloodgood  v.  The  MMiwk  and  Hudson 
Sailroad  Company,  14  Wend.  51  [31  Am.  Dec.  313],  a  case  much 
relied  on  by  the  defendants  in  the  other  and  more  important 
branch  of  this  cause,  vvras  an  action  of  trespass,  and  that  no 
exception  seems  to  have  been  taken  on  this  ground. 
.  Other  cases  might  be  mentioned,  but  these  are  deemed  sofSi* 
dent  to  show  not  only  that  there  is  no  setUed  rule  of  law  in 
this  country  exempting  corporations  from  the  action  of  trespaaa, 
but,  as  we  think,  that  the  preponderance  of  authority  sustainfl 
the  action.  Even  should  there  be  more  of  soundness  than 
we  discover  in  these  technicalities,  behind  which  defendants  of 
this  class  have  so  often  sought  to  protect  themselves,  the  diffi- 
culty is  disposed  of  in  this  state  by  the  '^  act  for  expediting  suita 
against  corporations,"  which  provides  that  suits  may  be  broiigbt 
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against  them  at  law,  by  8iunmon8,.and  in  chancery  by  subpoena, 
and  that  if  they  &il  to  appear  by  attorney,  judgment  shall  be 
rendered  as  in  ordinary  cases  of  judgment  by  default.  There 
is  certainly  nothing  in  reason  or  justice  to  entitle  them  to  the 
exemption  claimed.  Numerous  as  they  have  become,  and  ^con- 
stantly multiplying  in  the  midst  of  us  as  they  are,  it  would  be 
unjust  to  [Society,  as  well  as  unreasonable  in  itself,  to  suffer  them 
to  escape  the  consequences  of  direct  injuries  inflicted  upon  cit- 
izens by  their  agents  in  the  prosecution  of  their  business.  We 
are,  therefore,  of  opinion  that  this  suit^  so  far  as  the  form  of 
action  is  oonoemed,  is  well  brought. 

We  next  consider  the  more  important  question,  whether  the 
provisions  of  the  supplement  of  the  tweniy-fourth  of  July,  1835, 
for  the  appropriation  of  the  property  of  individuals  to  this  rail- 
road, are  within  the  limits  of  the  constitutional  powers  of  the 
general  assembly.  On  the  one  hand,  it  is  not  pretended  that 
the  property  of  one  individual  can,  by  any  power  known  to  our 
institutions,  be  transferred  against  his  consent  to  another,  or  to 
any  number  of  individuals,  as  such;  or  even  to  the  public,  with- 
out a  just  compensation.  Two  considerations  or  inquiries  pre- 
sent themselves,  as  covering  this  part  of  the  case:  1.  Is  the  use 
to  which  the  legislature  has  attempted  to  appropriate  the  land 
of  Mr.  Whiteman,  a  public  use?  and  2.  If  so,  does  the  act 
secure  to  the  individual  owner  a  just  compensation  ? 

It  is  the  established  doctrine  of  this  country,  as  well  as  of 
England,  that  the  power  to  decide  when  the  public  interest  re- 
quires the  appropriation  of  private  property  to  public  use,  and 
the  right  to  provide  for  such  appropriation  against  the  will  of  the 
owner,  are,  with  the  single  restriction  of  just  compensation  to 
him  whose  individual  right  of  property  is  invaded,  inherent  in 
the  legislature.  It  f oUows  that  if  the  legislature  had  provided 
for  the  construction  of  this  railroad  from  the  Pennsylvania  to 
the  Maryland  line  by  the  agents  of  the  state  and  at  the  public 
expense,  the  right  to  appropriate  private  property  on  just  com- 
pensation would  not  have  been  debatable,  although  tolls  should 
have  been  reserved  to  the  state,  and  the  use  of  the  road  restrained 
to  particular  modes  of  traveling  and  transportation.  The  right 
to  use  it  by  all  upon  the  same  terms,  would  constitute  it  as 
essentially  a  public  use,  as  if  it  were  so  for  all  the  purposes  of  a 
common  road. 

But  it  is  said  that  the  Wilmington  and  Susquehanna  Kail- 
road  Company  is  a  private  corporation,  and  that  although  pri- 
vate property  may  be  taken  for  public  uses,  it  can  not  be 
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tranflfexxed  to  a  priyate  coipoiation.  So  are  all  tumpike  oom- 
panies  private  corpoiationSy  and  jet  the  roads  constmcted  by 
them  are  public  roads;  and  not  tiie  less  so  because  the  use  of 
them  may  be  regulated  by  law,  as  the  legislature  shall  deem 
on  the  whole  most  conducive  to  the  public  interest;  or  because 
of  the  obligation  to  pay  an  equivalent  for  the  use  of  them  to  a 
private  corporation.  It  is  sufficient  if  the  use  be  secured  to  the 
public  in  the  sense  intended  by  the  constitution.  This  union  of 
private  property  with  public  use  is  not  peculiar  to  tumpike 
roads.  Canals,  toll-bridges,  and  ferries,  constructed  and  kept 
up  by  corporations,  all  furnish  familiar  examples.  The  tolls  are 
the  property  of  the  corporations,  while  the  use  belongs  to  the 
public.  In  this  way  facilities  for  traveling  and  transportation 
of  the  highest  importance  are  secured  to  the  public,  which 
never  would  and  never  ought  to  be  attempted  at  the  puUio 
expense.  Bailroads  in  particular,  are  improvements  of  this 
character.  It  is  true  that  the  modes  of  using  them  are  circum- 
scribed within  very  narrow  limits;  yet  within  these  limits  their 
capacity  for  public  benefit  is  immense.  They  bring  the  north 
and  the  south,  the  east  and  the  west,  the  sea-board  and  the  in- 
terior within  a  few  hours  of  each  other,  producing  results  alike 
beneficial  to  all. 

Whatever  differences  of  opinion,  as  to  the  constitutionalify  of 
these  acts  of  incorporation,  might  exist  if  the  question  were 
new,  it  is  now  too  late  in  the  history  of  our  country  to  deny  to 
the  legislative  authority  the  right  to  take  private  property  for  the 
furtherance  of  such  work;  or,  in  this  respect,  to  make  a  distinc- 
tion between  those  constructed  and  kept  up  by  corporations  or  in- 
dividuals, and  those  made  and  maintained  directly  by  the  public. 
There  are  few,  if  any,  states  in  the  union  which  have  not  incor- 
porated more  or  less  companies  of  the  kind,  or  which  have  not 
(particularly  in  the  case  of  turnpikes  and  railroads)  appropri- 
ated to  the  improvements  constructed  by  them  private  properiy, 
as  freely  as  to  the  opening  of  common  highways.  Even  in  the 
absence  of  adjudged  cases,  the  practice  of  so  many  state  legis- 
latures, acquiesced  in  by  the  public  for  so  many  years,  has 
established  a  rule  of  construction  not  to  be  overlooked,  nor  tat 
slight  reasons  to  be  departed  from. 

But  this  practice  has  been  sanctioned,  and  the  right  asserted 
by  it  on  the  part  of  the  legiriature  recognized  as  legitimate 
by  many  of  the  most  respectable  state  courts,  and  nowhere  to 
our  knowledge  judicially  impugned.  In  the  case  Beekman  v. 
The  Saratoga  and  Schenectady  Railroad  Company y  3  Paige's  N. 
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T.  Ch.  45  [22  Am.  Dec.  679],  the  qxiestion  of  the  coiistitatlon- 
alitj  of  an  act  of  the  legislatoie  of  New  York,  authorizing  the 
defendants  (a  private  corporation)  to  take,  upon  just  compensa- 
ation,  privato  property  for  the  purposes  of  their  road,  without 
the  consent  of  the  owner,  was  the  principal  question  It  was 
aigued  at  length  and  with  much  ability  by  counsel,  and  elabo- 
rately and  ably  considered  by  Chancellor  Walworth,  whose  de- 
cision, among  other  things,  fully  sustains  these  positions:  1. 
That  the  eminent  domain  remains  in  the  aggregate  body  of  the 
people,  in  their  soTcreign  capacity;  and  that  possession  of  private 
property  may  be  resumed  by  them,  whenever  the  interest  or 
even  the  convenience  of  the  state  is  concerned;  as  where  thr 
land  is  wanted  for  a  road,  canal,  or  other  public  improvement. 

2.  That  the  only  restriction  upon  this  right  of  resumption  fo9 
public  use  is,  that  the  property  can  not  be  taken  without  just 
compensation  to  the  owner,  and  in  the  mode  prescribed  by  law. 

3.  That  in  cases  of  public  improvement,  from  which  a  benefit 
would  result  to  the  public,  this  right  of  eminent  domain  may  be 
exercised,  either  directly  by  the  agents  of  the  government,  or 
through  the  medium  of  corporate  bodies,  or  by  means  of  indi- 
vidual enterprise.  4.  That  railroads  designed  for  the  use  of  the 
public,  are  public  improvements,  to  the  purposes  of  which  the 
legislature  can  appropriate  private  property,  or  may  authorize  an 
individual  or  corporation  to  appropriate  it,  upon  just  compensa- 
tion to  the  owner.  5.  That  it  rests  in  the  wisdom  of  the  legis- 
lature to  determine  whether  the  benefit  to  the  public  be  of 
sufficient  importance  to  render  expedient  the  exercise  of  the 
right  of  eminent  domain,  and  to  authorize  an  interference  with 
the  private  property  of  individuals  for  that  purpose. 

In  the  subsequent  case  of  Bloodgood  v.  The  Mohawk  and  Hudr 
9on  Bailroad  Company,  in  the  supreme  court  of  the  state  of  New 
Tork,  16  Wend.  51,^  the  court  had  no  doubt  of  the  constitu- 
tional right  of  the  legislature  to  authorize  the  defendants  to 
take  the  land  necessary  for  the  construction  of  their  road,  with- 
out the  consent  and  against  the  will  of  the  owner.  And  in  the 
still  later  case  of  The  Tide  Water  Canal  Co,  v.  ArcJier,  in  the  state 
of  Maryland,  9  Gill  &  J.  479,  it  is  laid  down  as  well  settled  in 
that  state,  that  this  right  of  eminent  domain  may  be  exercised  for 
public  benefit  by  corporations  or  individuals  upon  whom  the 
legislature  has,  within  proper  limitations,  conferred  the  power. 
So,  according  to  the  opinion  of  Chief  Justice  Marshall,  in  WU» 
ion  V.  The  Blackbird  Creek  Company,  2  Pet.  251 ,  measures  cal- 

1.  14  Wend.  61;  S.  C.  81  Am.  Doo.  313. 


J 


420    Whtteman's  Ex'x  v.  WiL.  &  SusQ.  R  R  Co.  [Delai?vare. 

ciliated  to  produce  benefits  to  the  public,  thougli  effected 
through  the  medium  of  private  incoxpoiations,  are  idthin  the 
powers  reserved  to  the  states,  and  are  proper  subjects  for  ilie 
exercise  of  the  power  to  appropriate  private  property.  In  these 
views  we  concur.  The  Wilmington  and  Susquehanna  railroad 
is,  by  the  terms  of  its  charter,  made  a  public  highway  for  the 
<x>nveyance  of  passengers  and  the  transportation  of  merchandise 
and  commodities:  and  it  is  remarkable,  that  both  in  the  origi- 
nal act  and  in  the  supplement  authorizing  the  adverse  entry  into 
and  use  of  the  plaintiff's  land,  the  power  of  revocation  is  re- 
served to  the  legislature;  in  the  original  act  on  conviction  of 
the  company  of  any  (even  the  slightest)  abuse  or  misuse  of  the 
privileges  granted;  and  in  the  supplement  at  discretion. 

But  it  is  said,  that  even  if  the  property  has  been  applied  to 
public  use,  there  was  no  constitutional  compensation  to  the 
plaintiff  provided,  because  he  has  been  deprived  of  a  jury  trial, 
and  his  property  divested  without  judicial  action.  Tins  objec- 
tion mistakes  the  facts  of  the  case.  The  plaintiff  was  not 
deprived  of  a  trial  by  jury,  the  supplement  complained  of  pro- 
viding him  both  a  jury  trial  and  judicial  action  if  he  had  chosen 
to  resort  to  them.  Independently  of  this  consideration,  we  do 
not  see  why  the  legislature  may  not  constitutionally  provide  for 
ascertaining  the  amount  of  compensation  by  other  means  than 
by  the  intervention  of  a  court  or  jury. 

It  is  also  insisted  that  the  general  assembly  exceeded  its  con- 
stitutional powers  in  directing  that  the  conmussioners  for  ascer- 
taining the  amount  of  compensation,  should  take  into  consid- 
eration the  advantages,  as  well  as  disadvantages,  that  would 
result  from  the  railroad  to  persons  whose  lands  should  be 
taken.  We  are  not  of  this  opinion.  The  language  of  the  con- 
atitotion  of  the  United  States  is,  "  Nor  shall  private  property  be 
taken  for  public  use  without  just  compensation;"  that  of  the 
eonstitution  of  this  state,  **  without  the  consent  of  his  repre- 
sentatives, and  without  compensation  being  made."  What  is 
just  compensation?  Certainly  not  the  intrinsic  value  of  the 
land  taken.  Suppose  the  land  taken  to  be  in  itself  worth  one 
thousand  dollars,  but  that  the  improvement  to  which  it  is  ap- 
plied enhances  the  value  of  the  individual  owner's  other  prop- 
erty five  hundred  dollars.  It  is  manifest  that  a  sum  exceeding 
five  hundred  dollars  in  addition  to  this  enhanced  value,  would 
be  more  than  a  just  compensation  for  the  damage  sustained.  It 
might  also  happen,  that  the  amount  of  damage  received  would 
greatly  exceed  the  intrinsic  value  of  the  property  taken,  in 
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which  case  such  intrinsic  value  would  be  less  than  a  just  com- 
pensation. The  rule  which  should  assume  the  intrinsio  value  as 
the  measure  of  compensation  would  operate  very  unequally,  and 
sometimes  very  unjustly.  It  is  not  easy  to  perceive  any  other 
mode  of  arriving  at  a  just  compensation  than  by  considering  all 
the  consequences  of  the  act  complained  of;  whether  they  en- 
hance or  mitigate  the  injury. 

Another  objection  to  the  validity  of  this  supplement  is  founded 
upon  the  assumption  that  the  general  assembly  which  passed  it 
was  not  constitutionally  convened,  and  that  consequently  not 
only  this,  but  all  its  acts  at  that  session  are  absolutely  void.  In 
the  constitution  of  this  state  (art.  8,  sec.  12),  the  governor  is 
authorized  to  convene  the  general  assembly  on  extraordinary 
occasions.  This  is  a  power,  the  exercise  of  which  the  framers 
of  the  constitution  have  seen  fit  to  intrust  to  the  chief  executive 
officer  of  the  state  alone.  As  they  have  not  defined  what  shall 
be  deemed  an  extraordinary  occasion  for  this  purpose,  nor  re- 
ferred the  settlement  of  the  question  to  any  other  department  or 
power  of  the  government,  the  governor  must  necessarily  be 
himself  the  judge,  or  he  can  not  exercise  the  power.  He  may 
err,  but  this  court  has  no  jurisdiction  to  review  his  decision  or 
correct  his  error.  If  he  act  corruptly  he  is  liable  to  impeach- 
ment; but  the  doctrine  that  a  mistake  or  even  corruption  on  the 
part  of  the  governor  in  convening  the  general  assembly  invali- 
dates the  acts  of  that  body,  would  be  productive  of  incalculable 
mischief. 

Inasmuch,  therefore,  as  the  act  of  the  general  assembly  pro-^ 
viding  for  its  construction,  secures  to  this  railroad  when  com-^ 
pleted  the  essential  characteristics  of  a  public  highway,  and  also 
to  individuals  whose  property  may  be  taken,  a  just  compensa* 
tion,  we  have  no  doubt  of  the  constitutionality  of  the  provisions, 
appropriating  such  private  property  as  may  be  found  necessaiy 
for  the  completion  of  the  work. 

Another  and  distinct  ground  of  action  submitted  by  the 
plaintiff  is,  that  the  defendants  are  trespassers,  because  they 
have  not  pursued  the  powers  and  complied  with  the  conditions 
of  their  charter.  We  are  referred  to  the  direction  contained  in 
the  twelfth  section  of  the  original  act,  that  the  president  and 
directors  shall,  within  six  months  after  ascertaining  the  route  of 
the  railroad,  cause  an  accurate  survey  of  the  lines  of  the  said 
road  to  be  made,  a  map  or  plot  of  which  survey  they  shall  cause 
to  be  filed  in  the  secretary's  office  of  this  state,  etc.  It  is  urged 
that  the  filing  of  this  survey  is  a  condition  precedent  to  the  de« 
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f endauts'  right  of  entay  into  lands,  except  for  the  mere  porpoat 
of  locating  the  road;  and  that  having  occupied  the  land  in  ques- 
tion for  the  purpose  of  oonstructiony  without  the  perforiDanoo 
of  this  condition  they  are  still  trespassers.  Whatever  doobta 
may  have  arisen  in  the  construction  of  the  original  act  in  tlua 
respect,  we  are  united  in  the  opinion  that  the  supplement,  under 
which  the  defendants  justify,  authorizes  them  to  enter  for  con- 
struction without  the  performance  of  any  such  precedent  condi- 
tion. It  contains  its  own  conditions  upon  which  lands  may  be 
taken  and  occupied,  without  reference,  express  or  implied,  to 
those  in  the  original  act,  or  to  the  survey  there  mentioned.  And 
it  appearing,  by  the  case  stated,  that  the  defendants  had  complied 
with  these  conditions  before  their  entry  for  construction,  we 
think  that  entry  was  lawful. 

Judgment:  And  now  to  wit,  etc. ,  the  questions  of  law  reserved 
in  this  cause  coming  on  to  be  heard  in  the  court  of  errors  and 
appeals  of  the  state  of  Delaware;  and  the  court  having  con- 
sidered the  same,  and  the  written  arguments  submitted  by 
counsel  on  both  sides,  learned  in  the  law;  and  the  same  being 
fully  understood  by  the  said  judges;  it  is  considered  by  the 
court  that  the  action  of  trespass  is  sustainable  against  a  corpora- 
tion; but  that  the  matters  set  forth  in  the  case  stated  constitute 
in  law  a  good  and  sufficient  justification  on  the  part  of  the  de- 
fendants, for  the  acts  complained  of  in  the  plaintiff's  declaration. 

/And  it  is  ordered  by  the  court,  that  the  costs  in  this  court  be 
paid  by  the  said  plaintiff;  and  that  the  decision  of  this  court 

>4ipon  the  said  questions  of  law  be  certified  to  the  court  below; 

ijtnd  that  the  record  be  remanded  to  the  court  below. 


Eminent  Domain. — ^The  iiaes  which  justify  the  exercise  of  this  power,  aad 
the  ma^nnAF  in  wMoh  it  is  to  be  exercised,  are  fully  considered  in  the  note  to 
Beekman  v.  8.  db  S.  R.  R,  Co.,  22  Am.  Dec.  686-707.  See  also  Cooper  ▼. 
WilUafM,  22  Id.  745;  24  Id.  299;  Harding  v.  Chodleii,  24  Id.  546;  MaUerrf 
Albany  Street,  25  Id.  618;  WelUnffUm's  caae,  26  Id.  631,  644;  MengMt  t. 
Wright,  27  Id.  489;  Variek  v.  Smith,  28  Id.  417,  423;  Bloodgood  v.  M.  S  H. 
M.  R.  Co.,  31  W.  373. 

COMrXNgATIGN  WHXN  PbOPSBTT  IS  TaKXN  BT  THE  QOTSBNlfSHT  COUdd* 

««Md  in  the  note  to  Bloodgood  v.  M.  S  H.  R.  R.  Co.,  81  Am.  Deo.  873b 
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V.  HUGUNIN  AND  F&ABS01I& 


[1  BOMMMom,  891.] 

■uuuxiov  ITPOH  A  SATisnsD  JmMMSMT  and  a  sale  thereander  will  be  Ml 
M&de  on  motioii. 

Wbemm  H.y  WHO  HAD  Reootered  A  JuDQHXXT  agamst  R.  and  P.,  gave  B. 
an  order  on  Us  attomeyB  for  the  amotmt  thereof  when  ooUected,  and  P. 
afterwards  deposited  each  amount  with  B.,  and  obtained  a  memorandum 
to  that  effect  from  B.  to  H.*8  attorney,  who  was  also  the  general  attorney 
of  B.«  and  P.  stated  to  sach  attorney  that  he  did  not  wish  the  judgment 
satisfied,  bat  wished  to  use  it  to  protect  himself,  as  it  was  a  lien  upon 
R.'8  real  estate,  to  which  the  attorney  assented,  and  an  execution  waa 
ftnoed  and  R.'s  property  sold  and  purchased  by  P.,  who  gave  his  check 
on  B.  for  the  amount  of  the  judgment,  and  the  attorney  receipted  the 
cseeation  and  paid  the  check  to  B.,  which  was  credited  to  H.  on  B.'8 
books,  it  was  held  that  the  judgment  was  satisfied  by  the  arrangement 
made  with  B.  before  the  sale,  it  appearing  that  the  latter  so  understood 
tt»  and  that  P.  had  declared  that  he  had  paid  it,  and  so  represented  to  a 
person  of  whom  he  obtained  a  loan  of  money  on  mortgage;  also  that  H. 
or  P.  might  have  shown  that  the  payment  to  R  waa  not  in  extinguish* 
mentof  the  judgment. 

Dahixl  HuauNDT  recovered  a  judgment  in  the  municipal  court 
of  Chicago  against  BucNsell  and  Pearsons,  who  were  impleaded 
with  one  Faullmer,  upon  a  note  made  by  him  and  signed  by 
them  as  sureties.  Hugunin,  being  indebted  to  the  State  banlc 
of  Illinois^  gave  its  cashier  an  order  on  his  attorneys  for  the 
amount  of  the  judgment  when  collected.  Pearsons  paid  the 
amount  thereof  to  the  bank,  and  obtained  a  memorandum  from 
the  cashier  to  Hugunin's  attorney  that  ho  had  made  a  speciai 
deposit  of  that  amount,  and  that  he  did  not  wish  to  have  the 
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judgment  satisfied,  but  wanted  to  use  it  to  protect  himself,  aB  it 
was  a  lien  upon  his  co-defendant  Russell's  real  estate.  Ha- 
gunin's  attorney  consenting,  an  execution  was  issued  upon  the 
judgment,  and  Bussell's  land  sold.  After  the  sale  the  sheiifi 
reQeived  Pearsons'  check  in  payment,  and  deliyered  it  to  Ha- 
gunin's  attorney,  who  receipted  the  execution  and  paid  the 
check  to  the  bank,  which  credited  Hugunin  with  the  amount 
thereof.  Bussell  thereupon,  upon  proper  notice,  moved  to 
quash  the  execution  and  set  aside  the  sale  under  it.  The  cashier 
of  the  bank  testified  that  at  the  time  the  arrangement  was  made 
with  the  bank  by  Pearsons,  he  understood  it  to  be  in  payment 
of  the  judgment.  The  other  facts  are  stated  in  the  opinion  of 
the  coiurt. 

Jesse  B.  ThomaSy  lot  the  plaintiff  in  error. 
CHles  Spnng,  for  the  defendants  in  error. 

By  Court,  Smtth,  J.  The  plaintiff  in  error  prosecuted  a  mo* 
tion  to  set  aside  an  alias  writ  of  fieri  fcunaa  and  the  sale  under 
the  same,  of  certain  real  estate  of  the  plaintiff  in  error,  and  to 
compel  the  plaintiff,  in  the  original  action,  to  enter  satis&ction 
of  record,  on  the  ground  that  the  judgment  had  been  fully  paid 
and  satisfied  by  Pearsons,  who  was  a  co-defendant  with  Bussell 
before  the  suing  out  of  the  alias  writ  of  fieri  faciaSy  and  beforii 
sale  had  under  the  same.  The  municipal  court  overruled  and 
dismissed  the  motion;  to  which  opinion  and  order  of  the  mu- 
nicipal court,  the  plaintiff  in  error  excepted;  and  the  facts  on 
which  the  application  was  based  and  resisted,  appear  in  the  bill 
of  exceptions. 

From  an  attentive  consideration  of  the  evidence  contained  iu 
the  depositions,  we  have  concluded  that  this  evidence  estab- 
lishes: 1.  The  payment  of  the  full  amount  of  the  judgment  by 
Pearsons,  one  of  the  co-defendants,  to  the  agent  of  the  plaintiff 
in  the  original  judgment,  under  a  written  authority  from  Hu* 
guniQ,  the  plaintiff,  to  receive  the  same;  and  that  the  agent  ap- 
plied this  amount  so  received  on  the  judgment,  to  the  payment 
of  a  bill  of  exchange  due  by  Hugunin  to  the  branch  of  the 
State  bank  of  Illinois  at  Chicago,  of  which  Hugunin's  agent 
was  then  the  cashier,  the  bank  being  the  holder  of  the  bill.  2. 
That  after  this  payment  the  alias  writ  of  fieri  facias  was  issued, 
and  placed  in  the  hands  of  the  deputy  sheriff.  Smith,  who 
swears  that  Pearsons,  the  co-defendant  of  Bussell,  had  the  en- 
tire control  of  the  writ  of  execution.  That  he.  Smith,  acted 
under  his  oixiers,  and  not  the  plaintiff,  Hugunin's  (who  declared 
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he  Imd  no  longer  any  inteieBt  in  the  cause),  and  sold  the  real 
estate  named  in  his  retom,  by  the  directions  of  Pearsons,  who 
also  became  the  purchaser. 

There  are  other  facts  attending  the  transaction,  showing  clearly 
that  Pearsons,  after  the  payment,  represented  the  judgment  as 
discharged,  and  that  it  was  no  longer  a  lien  on  his  real  estate, 
and  that  he  did  actually  effect  loans  on  mortgage  of  his  real  estate 
under  such  representations.  We  can  not  doubt,  then,  that  the 
payment  extinguished  this  judgment,  and  that  the  parties  so 
intended  the  payment  should  be  applied.  It  does  not  appear 
that  Pearsons  owed  to  Hugunin  any  money  on  any  other  account, 
and  if  the  money  so  paid,  was  not  intended  to  be  so  applied,  to 
what  possible  object  was  it  to  be  carried?  Pearsons  would  not 
surely  make  it  a  gratuity;  and  the  only  rational  inference  to  be 
drawn  from  the  facts,  is,  that  as  it  was  paid  on  the  order  to  Brown, 
the  cashier  of  the  bank,  and  corresponded  with  the  amoimt  of 
the  judgment  and  interest  thereon  up  to  the  day  of  payment,  it 
was  paid  in  extinguishment  thereof.  Brown  so  considered  it, 
and  all  the  parties  at  the  time.  The  subsequent  application  of 
Pearsons  to  Brown,  to  alter  the  entries  on  the  books  of  the  bank, 
shows  that  it  was  an  afterthought  of  Pearsons,  to  change  the 
application  for  the  purposes  of  using  the  execution  to  enforce  the 
payment  of  the  judgment  by  Bussell;  and  it  appears  that  the  real 
estate  of  Bussell  was  sold  to  the  amount  of  the  whole  judgment, 
not  for  a  moiety,  which  in  equity  each  party  might  be  liable  only 
to  pay,  as  between  them.  There  is  one  circumstance  which  it 
seems  to  us  is  conclusiye  in  this  question.  It  was  competent  for 
Pearsons  or  Hugunin  to  have  shown,  on  the  hearing,  that  the 
payment  to  Brown  was  not  in  extinguishment  of  the  judgment; 
not  haying  done  so,  the  conclusion  is  irresistible,  that  the  pay- 
ment was  made  on  the  judgment,  and  if  so,  then  it  was  in  satis- 
faction thereof.  Considering  that  the  judgment  was  fully  satis- 
fied by  the  payment  to  Brown,  we  are  of  opinion  that  the 
judgment  of  the  municipal  court  was  erroneous,  and  should  be 
reversed. 

It  is  therefore  ordered  that  the  judgment  of  that  court  overrul- 
ing the  motion,  and  diflTniHsing  the  same,  be  reversed;  and  this 
court  proceeding  to  render  such  judgment  as  the  municipal 
court  ought  to  have  done,  do  order  and  adjudge,  that  the  said 
writ  of  cUias  fieri  faciaa,  and  the  sale,  and  eJl  other  proceedings 
founded  thereon,  be  set  aside  and  annulled,  and  for  nothing 
esteemed,  and  that  the  plaintiff,  Hugunin,  enter  satisfaction  of 
record  on  said  judgment  in  the  circuit  court  of  the  county  of 
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Ooclk,  and  that  the  plaintiff  in  error  recoTer  his  oosis  in  this 
court  and  the  court  below.  And  it  is  further  ordered,  that  the 
clerk  of  this  court  certify  this  judgment  to  the  clerk  of  the 
circuit  court  of  the  county  of  Cook,  where  the  records  and  pro- 
ceedings of  the  said  municipal  court  have  been  transferred  by 
the  law  abolishing  the  said  municipal  court,  in  order  that  the 
said  circuit  court  shall  do  what  of  right  ought  to  be  done  in 
the  premises,  to  give  effect  to  this  judgment,  and  cause  satisfacy 
tion  of  record  to  be  entered  on  said  judgment 
Judgment  reyersed. 

LocEwooD,  J.,  expressed  no  opinion. 

Cited  in  OiUeU  ▼.  Sweat,  1  Qilm.  489;  and  Mtxer  v.  iSS&fay,  63  IB.  01,  spoo 
the  rule  stated  therein  as  to  when  a  judgment  will  be  regarded  as  satisfind. 
Also  in  Morris  v.  Thonuu,  17  Id.  115,  to  the  effect  that  common  law  ooorti 
have  the  power  to  correct  and  prevent  abuse  of  their  process.  And  in  Logaa 
V.  LueoB,  59  Id.  239,  as  to  when  an  execution  will  be  set  aside  and  a  satisfiM)- 
tion  of  a  judgment  ordered  entered  of  record. 


Hebbinoton  v.  Hxtbbabb. 

[1  SoAKKOir.  608.] 

AonoH  AT  Law  by  the  VEin>ES  in  a  contract  for  the  purchase  of  real 
estate  to  recover  back  an  installment  of  the  purchase  price  paid,  npon 
the  vendor's  failing  to  convey  as  agreed,  amounts  to  a  rescission  of  the 
contract,  and  it  can  not  afterwards  be  specifically  enforced  at  the  instance 
of  the  vendee. 

Such  Aotiok  is  a  DiSAFmucANCE  of  the  contract,  and  is,  in  legal  contem* 
plation,  notice  to  every  person  of  such  fact;  so  that  thereafter  the  vendor 
is  at  liberty  to  treat  the  contract  as  rescinded,  and  to  sell  and  convey  the 
land  to  a  third  person. 

SPBCino  BxxcUTiON  or  a  Ck>NTRAOT  will  not  be  decreed  where  a  party  has 
treated  it  as  rescinded,  by  bringing  an  action  to  recover  back  the  consid- 
eration paid. 

A  Pebson  can  kot  Recover  in  an  AcnoN  at  Law  the  consideration  paid 
en  a  contract,  and  at  the  same  time  proceed  in  a  court  of  equity  for  a 
1  pecific  performance  of  the  same  contract. 

An  Action  to  Rbooveb  Damages  for  the  non-perfonnanoe  of  a  contract 
may  be  proceeded  in  concurrently  with  proceedings  in  equity  to  compel 
a  specific  performance.    SembU, 

All  Parties  in  Interest  should  be  Made  Dbvendants  to  a  bill  in  chan- 
cery, where  it  can  be  done  without  eztraordinaiy  difficulty,  or  vriiera  the 
defendants  are  not  very  numerous,  and  do  not  reside  in  remote  and  dis- 
tant countries. 

Where  the  Answer  to  a  Bill  in  Ghanoert  discloses  an  interest  in  the 
subject-matter  of  the  suit  in  a  third  person,  he  should  be  made  a  defend- 
ant in  the  bill,  so  that  he  may  protect  his  interests. 
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OouBis  WILL  Koncx  THB  (hossioH  ov  Pbopkb  Dkrvdamtb  in  tile  bill,  al* 
though  no  demnrror  is  interpooed,  when  it  is  manifest  that  the  deoreo 
will  hare  the  effect  of  depriving  them  of  their  legal  rights. 

Bill  for  the  specifio  performance  of  a  contract  by  which  Her- 
lington  agreed  to  convey  to  Hubbard  a  tract  of  land.  The  deed 
for  the  land  was  to  be  executed  upon  the  payment  of  the  first 
installment  of  the  purchase  price,  which  Hubbard,  the  com- 
plainant, alleged  that  he  had  paid  as  agreed,  and  also  that  he 
was  willing  to  perform  the  other  conditions  of  his  contract. 
The  other  facts  appear  in  the  opinion.  The  court  directed  that 
Henington  should  convey  to  Hubbard  the  land  described  in  the 
bill. 

J.  H.  CoUins  and  OUes  Springy  tor  the  appellant. 
WdUer  B.  Scates  and  James  Orani,  for  the  appellee. 

By  Court,  Sxtch,  J.  Hubbard  filed  his  bill  against  Herring- 
ton  in  the  Cook  circuit  court,  to  compel  the  specific  performance 
of  a  written  contract  to  convey  fifty  acres  of  land,  for  the  con- 
sideration of  three  thousand  seven  hundred  and  fifty  dollars, 
payable  by  installments,  at  different  periods  of  time.  It  is 
deemed  unimportant  to  the  decision  of  the  cause,  to  state  with 
precision  the  terms  of  the  contract,  or  the  facts  attendant  on  the 
first  payment,  and  the  subsequent  overture  and  negotiations  be- 
tween the  parties,  to  carry  out  the  objects  of  the  agreement,  as 
they  appear  from  the  evidence,  because  it  is  supposed  that  there 
are  three  highly  important  points  developed  by  other  evidence, 
on  which  the  decision  of  the  case  must  of  necessity  rest,  inde- 
pendent of  these. 

It  appears  that  Hubbard,  previous  to  the  filing  of  his  bill  in 
equity,  commenced  in  the  Cook  circuit  two  actions  at  law 
against  Herrington,  on  this  same  contract:  the  first  on  the 
second  of  May,  1835,  in  covenant,  to  recover  damages  from 
Herrington  for  the  non-performance  of  the  contract  on  his  part; 
and  the  second  on  the  ninth  of  May,  of  the  same  year,  in 
assumpsit,  to  recover  back  the  amount  of  the  consideration 
money  paid  by  him.  Both  of  these  suits  were  subsequently 
dismissed,  and  the  cause  in  equity  instituted.  On  the  third  of 
June,  1835,  and  before  the  filing  of  the  bill  in  equity,  Herring- 
ton entered  into  a  written  contract  with  one  Truman  G.  Wright, 
to  sell  and  convey  the  same  lands  to  him,  f9r  the  consideration 
of  seven  thousand  four  hundred  and  forty  dollars;  and,  on  the 
twenty-third  of  the  same  month,  actually  executed  and  delivered 
to  Wright  a  full  and  absolute  conveyance  of  these  lands,  which 
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was  placed  for  record  in  the  office  of  the  recorder  of  the  counij 
of  Cook,  on  the  first  of  July  following.  From  these  facts,  which 
are  incontrovertible,  three  questions  arise:  1.  Was  not  the  in- 
stitution of  the  action  of  assumpsit,  a  virtual  rescinding  of  tlie 
contract  between  Hubbard  and  Herrington,  and  in  legal  con- 
templation must  it  not  be  so  considered?  2.  Were  not  Herring- 
ton  and  Wright  justified  in  so  considering  it;  and  is  not  the 
contract  and  sale  between  them  for  these  lands  valid,  Wright  be- 
ing a  purchaser  for  a  valuable  consideration?  3.  Ought  not 
Wright  to  have  been  made  a  party  in  the  suit;  and  if  so,  is  not 
the  decree  erroneous  for  the  omission  to  name  him  in  the  bill? 

Whatever  may  have  been  the  state  of  facts  between  the  parties, 
as  it  regards  the  payment  of  the  first  installment,  and  the  readi- 
ness of  Hubbard  to  complete  the  others  after  the  time  for  the 
second  payment  had  expired,  there  would  seem  to  be  no  rational 
doubt  that  Hubbard  had  determined  to  treat  the  contract  as  re- 
scinded, by  the  acts  of  the  parties,  in  their  non-complianoe  to 
cany  it  into  execution  at  the  precise  time  stipulated.  He  first 
institutes  his  action  of  covenant  to  recover  damages  for  the  non- 
performance by  Herrington  of  his  portion  of  the  agreement,  and 
afterwards  brings  his  action  to  recover  back  the  consideration 
money  paid.  We  think  this  is  sufficient  evidence  of  his  deter- 
mination to  treat  the  contract  as  rescinded;  and  that  it  is  equiva* 
lent  to  an  express  disaffirmance  of  it.  Such  must  be  the  legal 
intendment  of  his  act;  for  he  certainly  could  not  recover  back 
the  consideration  money  paid,  but  on  the  ground  of  a  disaffirm- 
ance. Herrington,  then,  had  a  right  so  to  consider  it;  and  vras 
at  Hberiy  to  treat,  and  enter  into  a  contract,  with  Wright  for  a 
sale  to  him  of  the  lands.  Wright  finding  this  suit  pending, 
must  have  considered  a  disaffirmance  (and  we  are  justified  in 
presuming  that  Wright  had  notice,  because  the  proceeding  in 
legal  contemplation  is  notice  to  eveiy  person),  and  felt  that  he 
might  legally  enter  into  a  contract  with  Herrington  for  the  sale 
ind  purchase  without  the  existence  of  any  obstacle;  and  accord- 
ingly did  so,  and  consummated  the  purchase  on  the  twenty-third 
of  June,  1835.  It  will  be  perceived  that  the  agreement  between 
Wright  and  Herrington  is  entered  into  on  the  third  of  June, 
1835,  two  days  previous  to  the  filing  of  the  bill.  Wright,  there- 
fore, purchased  without  any  knowledge  that  Hubbard  hod  any 
intention  of  insisting  on  a  specific  performance  of  the  original 
contract  between  him  and  Herrington. 

There  is  no  dispute  that  Wright  is  a  purchaser  for  a  valuable 
consideration;  and  we  think  from  the  facts,  as  they  appear,  thai 
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lie  acquired  a  legal  title  to  the  lands,  Hexiington  being  at 
perfect  liberty  to  treat  the  contract  as  disa£5rmed  by  the  prose- 
cution of  Hubbard,  to  recover  back  the  consideration  money. 
It  was  urged  at  bar,  that  Hubbard  had  concurrent  remedies,  that 
he  might  proceed  at  law  and  equity  at  the  same  time;'  though  he 
could  not  obtain  damages  and  enforce  a-  specific  performance, 
ho  might  elect  which  remedy  he  would  pursue,  and  which  to 
al«ndon,  after  their  institution.  The  doctrine  of  concurrent 
remedies  is  not  disputed;  but  he  surely  could  not  proceed  to 
recove.*  back  in  an  action  at  law,  the  consideration  money  paid, 
which  must  be  based  on  an  actual  or  constructiye  disa£Srmance 
of  the  contract;  and  also  obtain  a  decree  for  the  specific  execution 
of  a  contract,  pronounced  by  a  judgment  at  law  disa£5rmed. 
The  action  for  damages  for  the  non-performance  of  the  contract 
in  covenant,  and  his  remedy  in  equiiy ,  might  probably  have  been 
proceeded  in  at  the  same  time;  and  he  might  have  elected  which 
he  would  prosecute  to  final  judgment;  but  most  certainly  the 
action  in  assumpsit,  for  the  consideration  money,  can  not  be 
ranked  under  the  class  of  those  termed  elective.  For  these  rea- 
sons we  think  the  decree  is  erroneous,  and  that  on  the  first  two 
points  it  should  be  reversed. 

With  reference  to  the  third,  upon  the  supposition  that  our 
Tiews  on  the  first  and  second  are  not  justified,  the  interest  which 
Wright  had  acquired  in  the  lands,  required  that  he  should,  on 
the  coming  in  of  the  defendant's  answer,  which  disclosed  that 
interest,  have  been  made  a  defendant  to  the  bill.  The  rule  is 
almost  inflexible— certainly  so,  where  it  can  be  done  without 
extraordinary  difficulty,  or  where  the  defendants  are  not  very 
ntimerous,  and  do  not  reside  in  remote  and  distant  countries, 
that  all  parties  in  interest  shall  be  made  defendants,  so  that  no 
decree  shall  be  made  which  can  affect  their  interest,  without 
their  being  heard.  Coiurts  will  take  notice  of  the  omission,  though 
no  demurrer  be  interposed  for  want  of  proper  parties,  when  it 
is  manifest  that  the  decree  will  have  such  an  effect.  As  then  the 
decree  in  this  case  manifestly  adjudges  Wright's  title  to  the  land 
void,  it  is,  we  think,  for  this  reason,  erroneous — ^Wright  having 
had  no  opportunity  to  defend  his  interests,  which  have  been 
taken  away  without  a  hearing.  For  the  reasons  assigned,  and 
a  conviction  that  there  is  not  sufficient  equity  in  the  bill,  and 
that  Hubbard  has  voluntarily  abandoned  those  he  may  have  ac- 
quired under  the  contract,  we  are  of  the  opinion  that  the  judg« 
ment  of  the  circuit  court  should  be  reversed,,  and  the  bill  dis- 
missed  with  costs. 

Judgment  reversed. 
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Cited  upon  the  following  points:  As  to  what  amonnts  to  the  rmcmaoa  of  a 
contraot,  in  BannisUr  v.  Bead,  1  Oilm.  100;  Selby  t.  Ilutchinmm,  4  Id.  329; 
Chenounth  v.  Lochard,  19  III.  352;  Sumner  v.  WaugK  56  Id.  540;  and  CabU 
V.  Mlis,  88  Id.  533.  Where  a  party  has  rescinded  a  contract,  he  is  thereby 
estopped  from  compelling  the  other  party  to  specifically  perform  it:  TTifiicNgM 
V.  Forbes,  47  Id.  151;  Ilttey  v.  Onnnell,  50  Id.  183.  That  a  party  can  not 
compel  the  specific  performance  of  a  contract  unless  *'  he  shows  that  he  him- 
self has  specifically  performed,  or  can  jostly  account  for  the  reason  of  his  non- 
performance:" hjUhart  V.  Oibson,  58  Id.  91.  Upon  the  question  of  partiea  to 
a  bill  iu  chancery,  the  principal  case  is  cited  with  approval  in  TaUeott  y.  Dud- 
ley, 4  Scam.  427;  Prfmtice  v.  KimbaU,  19  HI.  322;  and  Smith  v.  Boian^  44  Id. 
507.  As  to  the  necessity  of  amending  a  bill  when  the  interest  of  a  new 
party  is  disclosed,  in  Liftze  v.  Clabaw/h,  59  Id.  137;  and  in  Webater  v.  Ei^Uid$ 
5  Gilm.  300,  as  to  the  rights  of  a  party  who  is  prevented  from  performlog 
his  contract  by  the  other  contracting  party. 

Spbgifio  Exfobcement  07  Contracts  bt  Ck>UBT9  or  Equitt:  See,  for  a 
discussion  of  this  subject  in  its  different  phases:  Seymour  ▼.  DeUmoegt  ^ 
Am.  Dea  299,  and  note;  Anderson  y.  Oreen,  23  Id.  423,  note;  Atwood  t.  OM^ 
26  Id.  661;  Saltmareh  ▼.  Beene,  30  Id.  525;  Hayn  v.  HaU,  Id.  530. 


LxTBTON  V.  Gilliam  and  Ghallen. 

[1  ScASOcoir,  677.] 
In  an  Action  upon  a  Joint  Contract,  if  only  one  of  the  contractiiig 

is  sued,  the  non- joinder  of  the  other  can  be  taken  advantage  of  only  by  a 
plea  in  abatement. 

AOBXBMXNT  THAT  IP  A  CERTAIN  PERSON  WAS  ELECTED  tO  00ngreSB»  then  A. 

should  pay  for  certain  cloth,  and  if  a  certain  other  person  waa  elected 
then  6.  should  pay  for  it,  is  a  several  one,  and  the  party  who  loses  is  lialilfl 
for  the  price  of  the  cloth  to  the  storekeeper. 

State  Register,  being  Made  bt  Law  the  Pirnuo  Paper  in  which  the 
official  acts  of  the  governor  required  to  be  made  publio  are  published*  Is 
admiasible  in  evidence  to  prove  the  existence  of  facts  stated  in  the  gov- 
ernor's proclamation. 

Interest  is  Recoverable  upon  an  Account  for  goods  sold,  from  the  time 
the  amount  is  ascertained  by  the  parties;  and  where  a  demand  is  sned  foe 
before  a  justice  of  the  peace,  and  an  appeal  taken  to  the  drcait  oooii. 
that  court  may  give  judgment  for  a  sum  Imger  than  that  claimed  befofe 
the  justice,  if  the  excess  accrued  by  way  of  interest. 

Action  by  Gilliam  and  Challen  against  Lurton,  to  recover  thA 
price  of  certain  cloth  sold  bj  them  to  him.  Judgment  was  ren- 
dered in  their  favor  before  the  justice  of  the  peace,  and  upon 
appeal  to  the  circuit  court  it  was  a£Gbrmed.  From  a  bill  of  ex- 
ceptions it  appeared  that  the  cloth  was  purchased  by  Lurton 
and  P.  M.  Brown  from  the  plaintiffs,  and  it  was  so  charged 
upon  their  books.  At  the  time  of  the  purchase,  the  following 
memorandum  was  made  by  Lurton  and  Brown  in  the  plaintiffs' 
books  immediately  after  the  entry  charging  them  with  the  cloth  • 
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"If  Mr.  Douglass  is  elected  to  congress,  P.  M.  Broini  is  to  pay 
for  the  doih;  if  Mr.  Stuart  is  elected,  James  Lurton  has  it  to 
paj."    The  other  facts  appear  in  the  opinion. 

K  MoConndL  and  J.  A,  McDougaJUy  for  the  plaintiff  in  error. 

Wm.  Brawn,  for  the  defendants  in  error. 

By  Conrt,  Sxith,  J.  In  this  case  the  grounds  of  error  as- 
signed and  relied  on,  are:  1.  That  Brown  and  Lurton  should 
have  been  joined  in  the  action,  the  credit  being  joint.  2.  That 
the  defendants  in  error  were  parties  to  an  ill^fal  contract.  8. 
That  the  eridence  offered  to  prove  the  result  of  the  election,  be- 
ing the  state  paper,  was  inadmissible  as  evidence.  4.  That  the 
addition  of  interest  to  the  principal,  ought  not  to  have  been 
allowed. 

The  first  objection  is  not  good.  If  the  parties  were  only 
jointlj  liable,  the  plaintiff  in  error  should  have  pleaded  that 
matter  in  abatement.  But  the  contract  was  manifestly  in  sev- 
ezaliy.  From  the  facts  disclosed  by  the  bill  of  exceptions,  it 
appears  that  the  contract  for  the  cloth,  although  a  contingent 
one  as  to  the  ultimate  liability  of  the  one  or  the  other  of  the 
parties,  was  to  be  absolute,  as  to  the  party  who  should  lose  the 
bet  The  purchase  was  made  and  the  credit  given,  after  the  con- 
sommation  of  the  bet.  It  does  not  appear,  that  the  defendants 
in  error  were  in  any  way  parties  to  the  bet,  or  encouraged  it; 
and  we  do  not  perceive  that  their  contract  for  the  sale  and  de- 
livexy  of  the  cloth,  was  tainted  with  a  participation  in  the  orig- 
inal agreement  between  the  parties.  Their  mere  knowledge  of 
it  could  not  certainly  connect  them  with  it;  and  having  parted 
with  their  property  under  the  arrangement,  common  honesty 
snrely  requires  that  the  party  at  whose  instance  it  was  delivered, 
conformably  to  his  agreement,  should  be  held  answerable  for 
the  value  of  the  merchandise  delivered.  Money  loaned  to  be 
used  in  gaming  could  heretofore  have  been  recovered  back  at 
common  law,  but  it  is  now  prohibited  by  the  statute  against 
gaming. 

It  is  not  now  necessary  to  go  into  the  various  reasons  given 
for  the  decisions  which  have  prevailed  in  courts,  relative  to  gam- 
ing contracts,  because  this  contract  can  not  be  considered  covUra 
^xnfUMi  mores,  or  against  sound  policy.  The  case  in  4  Johnson, 
of  Bum  V.  Bucker,^  has  no  affinity  to  the  present  action.  The 
state  register,  being  made  by  law  the  public  paper  in  which  the 
o£&cial  acts  of  the  governor  required  to  be  made  public,  are  to 

1.  JBiMii  T.  BOmt,  4  Am,  Deo.  292. 
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be  pablishedy  was  eyidenoe  of  the  existence  of  the  prodanift* 
tion,  and  the  facta  stated  in  it,  until  the  contraiy  was  shown. 
On  the  question  of  interest,  we  are  of  opinion  that  it  was  prop- 
erly allowed.  The  statute  giving  interest  on  all  liquidated  ac- 
counts, embraces  the  case  directly.  The  judgment  is  afBimed, 
with  costs. 
Judgment  affirmed. 


MULFOBD  V*  ShEPABD. 

[1  SauaiOK,  683.] 

Fraud,  to  Vitiatb  a  Keqotiabls  Instruhxnt  in  the  handi  of  an 

without  notioe,  most  be  in  obtaining  the  making  or  ezecatioo  of  the  note. 
Fraad  in  relation  to  the  consideration  ia  not  sufficient. 

OovBiDXBATioN  OF  A  Kbootiablb  Instbumsnt  can  be  impeached  only  in  the 
hands  of  a  bona  JSde  indorsee,  by  showing  that  the  note  waa  indoned 
after  it  became  due,  or  that  the  indorsee  had  notioe  of  the  want  of  oon- 
sideration  at  the  time  it  was  transferred  to  him,  or  that  thwe  waa  fraud 
in  obtaining  the  making  of  the  note. 

HiBBBPRBSEifTATiON  ON  THB  Saub  OF  A  Tbaot  Of  Land,  of  the  quantity  of 
prairie  broken,  and  a  failure  on  the  seller's  part  to  inform  the  pnrchsaer 
that  there  was  an  unexpired  lease  of  a  portion  of  the  premises  sold,  do 
not  render  a  note  void  given  for  the  purchase  price,  althon^  as  between 
the  original  partiea  such  facts  would  be  a  defense  to  the  note  to  the  ex- 
tent of  their  depreciation  of  the  value  of  the  property. 

AonoN  commenced  by  Mulf ord  for  the  use  of  Fullerton  against 
Bhepard  upon  a  note  for  two  hundred  and  Sity  dollars  and  in* 
terest.    The  facts  are  stated  in  the  opinion. 

J,  Yoiwng  Scammon  and  G.  A.  0.  Beawnumi,  for  the  ply^^^^ 
in  error. 

Uri  Osgood,  for  the  defendant  in  error. 

By  Oourty  Surm,  J.  This  was  an  action  by  the  indorsee  of  a 
promissory  note,  indorsed  before  the  day  of  payment,  against 
the  maker.  The  dedaiation  is  in  the  usual  form*.  The  defend- 
ant pleaded  the  general  issue,  and  by  agreement  had  leave  to 
give  any  special  matter  in  evidence,  under  the  plea,  which  would 
amount  to  a  bar  to  the  action.  It  appears  that  a  judgment  was 
rendered  on  a  general  verdict  for  the  defendant. 

From  ihe  biU  of  exceptions  (which  makes,  by  reference  to  it, 
an  affidavit  of  the  plaintiff's  counsel,  a  part  thereof),  it  appears 
that  it  was  proved  on  the  trial,  that  the  note  was  given  as  a  part 
consideration  for  the  payment  of  a  tract  of  land  purchased  of 
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the  indoner  of  the  note,  by  the  maker;  and  that  a  fake  state- 
ment had  been  made  by  the  indorser  to  the  maker  of  the  note 
{who  18  defendant  here),  as  to  the  quantity  of  plowed  land  con- 
tained in  the  tract;  and  that  he  had  also  snppressed  the  knowl* 
edge  from  the  maker,  that  a  tenant  on  the  land  had  a  lease  of  a 
part  thereof;  and  the  defendant  had  to  pay  the  tenant  seventy- 
fiTe  dollars  to  leave  the  premises.  That  no  eiddence  was  ad- 
duced on  the  trial  tending  to  show  that  the  plaintiff  had,  at  the 
time  of  the  indorsement  and  transfer  of  the  note,  any  knowledge 
of  the  consideration  for  T^hich  the  note  was  given,  or  the  circnm- 
stances  under  which  it  was  made.  Other  facts,  of  minor  import- 
ance, are  stated,  which  it  is  not  necessary  to  recapitolate.  The 
plaiTiiiff  moved  for  a  new  trial,  which  the  circuit  court  refused. 

The  assignment  of  errors  questions  the  correctness  of  the  de- 
cision of  the  circuit  court  in  refusing  to  grant  the  new  trial,  and 
in  admitting  the  evidence  to  impeach  the  consideration  of  the 
note  in  the  hands  of  the  holder,  without  showing  notice  to  him 
of  the  failure,  or  part  failure  of  the  consideration  thereof,  before 
the  assignment,  or  showing  the  transfer  of  the  note  after  it  be- 
came due.  We  think  the  evidence  was  improperly  admitted  to 
the  jury,  or,  in  other  words,  that  the  evidence  formed  no  defense 
to  the  action. 

It  could  be  no  ground  of  defense  against  the  innocent  holder 
of  a  negotiable  note  assigned  before  it  became  due;  nor  can  the 
evidence  be  applied  as  matter  of  defense  under  the  sixth  section 
of  the  act  relative  to  promissory  notes,  and  other  instruments  in 
writing,  made  assignable  by  the  act  of  the  third  of  January, 
1827,  which  admits  of  a  defense  against  the  assignee,  as  well  as 
the  payee  of  an  assignable  note  or  instrument  in  writing,  where 
fraud  or  circumvention  is  used  in  the  obtaining  the  making  or 
executing  of  such  instrument. 

This  case  falls  directly  within  the  principles  of  the  rule  laid 
down  in  the  case  of  Woods  v.  Hynes,^  decided  in  this  court  at 
the  December  term,  1833.  In  that  case  the  defendant  pleaded 
specially  that  the  note  was  obtained  by  fraud  and  circumvention, 
the  goods  for  which  it  was  given  being  less  in  quantity,  and  de- 
cient  in  quality,  from  what  they  were  represented  to  be  by  Wilkin, 
the  payee  of  the  note.  In  tiiat  case,  we  said,  it  would  be  a}H 
parent  that  the  plea  would  have  been  no  bar  to  the  action  on  the 
note  in  the  hands  of  an  innocent  indorsee  or  assignee,  as  has  been 
repeatedly  adjudged;  nor  would  the  sixth  section  of  the  act 
above  referred  to,  give  the  right  to  interpose  such  a  defense, 

1.  1  Soam.  103. 
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where  there  is  a  mere  deficiency  in  the  quality  or  qnontiij  of  the 
article  sold,  as  between  the  maker  and  the  assignee.  The  seiv 
tion  declares  that  if  any  fraud  or  drcmnvention  be  used  in  ob* 
taining  the  making  or  executing  of  any  of  the  instruments  de- 
scribed, it  shall  be  void,  not  only  between  the  maker  and  payee, 
but  every  subsequent  holder.  We  further  held  that  that  case 
did  not  come  within  this  provision.  The  fraud  charged  con- 
sisted in  the  contract  itself,  not  in  the  obtaining  the  making  of 
the  note.  If  a  person  represent  a  note  to  contain  a  particular 
sum,  when  in  truth  the  amount  is  much  greater,  and  obtain 
an  execution  of  it,  there  would  be  a  case  contemplated  by  the 
statute,  and  the  note  would  be  void,  not  only  between  the  maker 
and  payee,  but  between  him  and  every  subsequent  holder. 
That,  however,  was  not  the  case  under  consideration,  for  the 
plea  admitted  a  valuable  consideration,  but  denied  one  to  the 
extent  of  the  face  of  the  note,  because  of  the  deficiency  in 
quantity  and  quality  of  the  articles  sold,  which  were  alleged  to 
be  of  full  value.  It  would  not  be  denied  but  that  the  plaintiff 
was  entitled  to  recover  the  value  of  the  goods,  even  if  he  had 
stood  in  the  place  of  the  original  payee,  but  being  an  innocent 
holder  before  the  note  became  due,  it  is  most  clear  that  the 
matters  of  the  plea  would  be  no  l^;al  defense  to  the  action. 

The  facts  in  this  case  are  of  precisely  similar  character.  The 
false  suggestion  as  to  the  value  and  improvement  of  the  land, 
with  the  suppression  of  the  fact  of  occupancy  and  lease  of  a  part 
of  the  premises  to  the  tenant,  could  only  operate  to  proportion- 
ately reduce  the  value  of  the  tract  of  land,  but  would  not,  we 
apprehend,  render  the  note  void,  even  between  the  original  par- 
ties. As  between  them,  in  an  action  on  the  note,  it  might  per- 
haps be  matter  of  defense  to  the  extent  of  the  depreciation;  but 
this  could  not  render  the  note  void  between  the  maker  and 
assignee.  It  will  be  thus  seen  that  the  facts  disclosed,  do  not 
amount  to  the  nature  of  the  defense  contemplated  by  the  Btat> 
ute;  and  the  misapplication  of  the  facts  to  the  law,  is,  we  think, 
very  apparent. 

The  verdict  for  the  defendant  was,  then,  certainly  not  right  or 
just  imder  the  law,  and  its  correction  is  demanded  by  every  con- 
sideration of  justice.  We  are  accordingly  of  opinion  that  the 
judgment  should  be  reversed  with  costs,  and  a  new  trial  granted. 
The  cause  is  therefore  to  be  remanded  to  the  circuit  court  of 
Will  county,  with  instructions  to  award  a  venire  de  novo^  and  to 
proceed  in  the  same  in  conformity  to  this  opinion. 

Judgment  reversed. 
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Cited  npon  the  point  that  where  a  pezBon  represents  a  note  to  be  for  a 
particular  sam,  when  in  tmth  the  sum  is  much  lai^ger,  and  thereby  proonres 
its  execation,  it  wonld  be  Toid  nnder  the  statute  of  Illinois:  Ekuter  ▼. 
Mmard,  26  BL  495.  Also  cited  in  the  following  cases,  upon  what  amounts 
to  fraad  in  obtaining  the  execution  of  a  note:  Latham  v.  €mUh,  45  Id.  28; 
Vtpuy  T.  Schayl€r,  Id.  307;  Munaon  v.  Nichols,  62  Id.  114:  ffomes  v.  Hale, 
71  Id.  554.  That  under  the  Ulinois  statute,  fraud,  to  vitiate  a  note,  must 
relate  to  its  execution,  and  not  to  the  consideration:  Shipl^  t.  CfarroU,  45 
Id.  288,  aod  Murray  v.  BeckwUh^  48  Id.  394,  both  citing  the  principal 


KthktiAnd  v.  Loti  and  Dailet. 

[3  SOAMICOH,  13.] 

WHBBBy  XH  AN  AoTiOK  BT  THB  Patsss  against  the  maker  of  a  pxomissaiy 
note,  the  defendant  pleaded  that  he  bargained  with  the  plaintiflh  for  the 
pnrrhano  of  three  lots  of  ground  by  their  numbers  in  the  town  of  Jeney- 
▼ille^  for  which  he  executed  the  note  sued  on;  that  at  the  time  the  con- 
tract was  made,  the  plaintiffs  pointed  out  to  the  defendant  the  location 
of  the  lots;  and  that  he  bargained  for  the  lots  so  pointed  out,  br«  that 
the  lots  as  numbered  on  the  plat  of  the  town  were  not  includtd  v\  the 
lots  pointed  out;  snd  that  the  plaintififs  knew  at  the  time  of  the  wde  of 
the  lots  that  they  were  not  situated  at  the  place  pointed  out,  and  this 
knowledge  was  by  them  fraudulently  concealed  from  the  defendant;  and 
that  sinoe  the  sale  of  said  lots  to  him,  the  plaintiffs  sold  and  oonyeyed 
the  same  lots  to  another  person,  whereby  they  are  unable  to  convey  ta 
him,  it  was  held  that  these  facts  were  a  good  defense  to  the  action. 

UhlKSS  THX  PLAINTmS  HAD   FRAUDCrLKNTLT   OR    EnOWINOLT    MiSRIFRK-^ 

■BMTXD  the  situation  of  the  lots,  the  facts  pleaded  would  have  been  no 
defense  to  the  note. 
iiVTUAL  Mistake  of  ths  Pabtibs  as  to  the  situation  of  the  lots^  independ- 
ent of  any  false  representations  or  means  used  to  deceive  tho  defendant^ 
would  have  been  no  defense  to  the  note. 

AonoN  by  petition  and  summons  in  the  Greene  cireuit  court. 
Judgment  was  rendered  for  the  plaintiffs.  The  defendant  ap- 
pealed.   The  facts  are  stated  in  the  opinion. 

WiUiam  ThoTnaa^  for  the  appellant. 

A.  Cowles,  for  the  appellees. 

By  Court,  Wilson,  0.  J.  The  plaintiffs  brought  their  action 
against  the  defendant  upon  a  note  executed  by  him  to  them  for 
the  sum  of  one  hundred  and  eighty-eight  dollars,  to  which  the 
defendant  pleaded  six  pleas.  Upon  the  first,  which  was  a  plea 
of  failure  of  consideration  generally,  the  plaintiffs  took  issue, 
and  demurred  to  each  of  the  others,  and  the  demurrers  were 
sustained  by  the  court.  Thereupon  the  defendant  withdrew  his 
first  plea,  and  judgment  was  then  rendered  against  liim  upon  th* 
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demuzTen.  This  decision  of  the  court  brings  up  the  inquiiy  as 
to  the  Bofficiencj  of  the  pleas  demurred  to.  The  first  plea  was 
withdrawn.  The  second  plea  alleged  in  substance,  that  the  de- 
fendant bargained  with  the  plaintiffs  for  the  purchase  of  three 
lots  of  ground  in  the  town  of  Jerseyrille,  by  their  numbers,  for 
which  he  executed  the  note  declared  on;  that  at  the  time  the 
contract  was  made,  the. plaintiffs  pointed  out  and  showed  to  the 
defendant  the  location  and  situation  of  the  said  lots;  and  thai 
he  bargained  for  the  lots  so  pointed  out  and  shown,  but  that  the 
lots  as  numbered  on  the  plat  of  said  town  do  not  include  the 
groimd  purchased,  nor  are  the  said  lots  located  at  the  place 
pointed  out  and  shown  by  the  plaintiffs.  The  defendant  further 
averred  that  the  plaintiffs  knew  at  the  time  of  the  sale  of  said 
lots,  that  they  were  not  situated  at  the  place  pointed  out  and 
shown,  and  tiiat  the  knowledge  of  this  fact  was  by  them  fraudu- 
lently concealed  from  the  defendant.  The  defendant  also  aTeis 
that  since  the  sale  of  the  lots  to  him,  the  plaintiffs  have  sold  and 
conveyed  the  same  lots  to  another,  whereby  they  are  unable  to 
convey  them  to  him;  wherefore  the  consideration  has  failed. 
The  fourth  plea  also  charges  that  the  plaintiffs  falsely  and  fraud* 
ulently  represented  the  lots  to  be  on  a  high  piece  of  ground  on 
one  of  the  principal  streets  in  the  town,  and  that  they  pointed 
out  their  location;  and  that  the  defendant  relying  upon  the  repre- 

r  sentation  so  made,  purchased  the  said  lots,  whereas  the  said  lots 

\were  not  so  situated,  etc. 

^Fbis  plea  differs  from  the  second  only  in  form,  and  in  not 
alleging  the  lots  to  have  been  purchased  by  their  numbers.  The 
third,  fifth,  and  sixth  pleas  are  essentially  alike,  and  all  allege  a 
want  of  consideration  for  the  same  reasons  assigned  in  the  sec- 
ond and  fourth  pleas;  but  neither  of  them  charges  the  plaintiffii 
with  fraudulently  or  knowingly  misrepresenting  the  situation  of 
the  lots  sold  to  the  defendant.  The  omission  in  each  of  these 
pleas  to  charge  the  plaintiffs  with  fraud  in  the  transaction  is  a 
fatal  defect.  Without  this  allegation  they  do  not  constitute  a 
defense  to  the  action.  The  demurrers  to  them  were  therefore 
properly  sustained.  The  second  and  fourth  pleas  are  not  very 
technically  drawn,  but  they  charge  in  terms  sufficiently  dear, 
that  the  lots  which  the  plaintiffs  pointed  out  and  showed  to  the 
defendant,  and  which  he  purchased  upon  their  representation  as 
to  their  location,  and  upon  his  own  view  of  them  as  pointed  out, 
were  not  designated  upon  the  plat  of  the  town  by  the  numbers 
which  the  plaintiffs  represented  them  to  be;  and  that  the  rep* 
resentations  resx)ecting  their  location  and  numbers  were  made 
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with  a  knowledge  of  iheir  falsehood,  and  with  a  frandnlent  in- 
tention. 

The  demurrer  to  these  pleas  admits  the  tmth  of  all  the  allega- 
tions they  contain.  It  is  manifest,  then,  that  the  plaintiffs  have, 
by  false  and  fraudulent  acts  and  representations,  deceived  the 
defendant  and  induced  him  to  believe  that  he  was  purchasing 
lota  in  one  part  of  the  town,  when,  according  to  the  plat  of  the 
town,  they  were  situated  in  a  different  and  less  eligible  part  of 
it.  It  is  well  known  that  the  disparity  in  the  value  of  town  lota 
is  often  yery  great;  and  that  that  disparity  is  ovring  principally 
to  their  location.  If  the  mifltake  relative  to  the  situation  of 
those  lots  had  been  mutual,  or  if  the  plaintiffs  had  made  no 
biae  representations,  nor  used  any  means  to  deceive  the  defend- 
ant, he  would  have  had  no  ground  of  defense.  If  the  plaint- 
iff had  made  no  representations  as  to  the  location  of  the  lots, 
the  defendant  would  reasonably  have  sought,  and  might  have 
obtained,  correct  information  from  some  otiier  source;  and  it  is 
not  for  the  plaintiffs  to  say  that  it  was  his  folly  not  to  have  done 
so,  when  their  representations  were  the  cause  of  his  omission. 
Greduliiy  on  his  part,  is  no  excuse  for  fraud  on  theirs.  I  do 
not  however  consider  the  defendant  chargeable  with  any  culpa- 
ble degree  of  confidence  or  want  of  circumspection.  The  state- 
ments of  the  plaintiffs,  and  the  pointing  out  the  situation  of  the 
lots,  were  such  practices  of  deception  as  might  well  mislead  and 
deceive  a  more  than  ordinarily  cautious  man;  and  when  accom- 
panied with  the  intention  so  to  deceive,  as  is  alleged,  were  cer- 
tainly such  as  to  vitiate  the  contract  which  they  beguiled  the 
defendant  into  making.  The  demurrers  to  the  second  and  fourth 
pleas  were  therefore  improperly  sustained.  The  judgment  is  re- 
versed vnth  costs,  and  the  cause  remanded  with  directions  to  the 
circuit  court  to  try  the  cause  agreeably  to  this  decision. 

Judgment  reversed. 

Cited  In  Weatker/ord  v.  f^shback^  8  Soam.  175;  and  OwUtg$  ▼.  I^hompaon, 
Id*  600,  with  approval. 


ToWELL  ET  AL.  V.  GaTEWOOD. 

[2  SCAMXOH,  23.] 

Whebs,  in  an  Action  to  Recover  vor  Breach  or  an  Alleobd  Wab&antt 
of  the  quality  of  a  lot  of  tobacco  purchased  by  the  plaintiff  of  the  defend* 
ants,  the  plaintiffs  introduced  in  evidence  a  bill  of  sale  of  the  tobacco  signed 
by  Uie  d^endants,  which  recited  that  it  was  "  good  first  and  second  rate 
tobacco,"  and  proved  by  parol  that  it  was  not  such  tobacco,  parol  evi- 
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denoe  if  admiaBible  on  the  part  of  the  defendant  to  ihow  that  the  hill  of 

sale  wtM  not  intended  as  a  warranty  of  the  quality  of  the  tdbacoo,  hat 

was  simply  a  receipt. 
Wabbantt,  to  be  Valid,  must  bx  Mads  at  thb  Tzkb  of  Salb;  or  if  made 

afterwards,  must  he  upon  a  new  consideration. 
PuBGHAflXB,  to  &BOOTXR  THX  PuBCHASB  MoNXT  paid  or  damages  on  the 

sale  of  any  article  or  commodity,  on  the  ground  that  it  is  inferior  in 

quality  to  what  it  was  represented  to  he,  must  allege  and  prore  either 

fraud  or  an  express  warranty. 

WaBKANTT  mat  bx  CrBATXD  WITHOUT  THS  USB  OF  ANT  PaRTIOULAB  W0BD8 

or  form  of  expression;  hut  there  is  a  distinction  as  to  the  legal  effect  of 
expressions  when  used  in  ref erenoe  to  a  matter  of  fact,  and  when  used  to 
express  an  impression  or  opinion. 

POfliTivii  ExntBSXNTATiON  Eklatino  TO  A  Mattsk  OF  Faot  Constitutes  a 
warranty;  as  that  a  ship  is  an  American  or  French  ship,  or  that  the  crew 
comdsts  of  so  many  hands.  Bat  where  the  representation  relates  to  that 
which  is  a  matter  of  opinion  or  fancy,  as,  for  example«  the  value  of  a 
horse  or  painting,  it  is  to  he  regarded  as  an  expression  of  opinion  rather 
than  such  a  verification  of  a  fact  as  will  amount  to  a  warranty,  unless 
that  idea  is  excluded  hy  an  express  warranty,  or  such  other  dedamtion 
as  leaves  no  douht  of  the  intention  to  make  a  wananty. 

BrATXHxnT  in  a  Bill  of  Salb  descrihing  tohaoco  sold  as  "good  first  and 
second  rate'*  tohaoco,  unaccompanied  hy  any  other  assormnce  of  quality, 
can  only  he  rpgazded  as  what,  in  the  opinion  of  the  vendors,  was  its 
appropriate  designation,  and  not  as  an  undertaking  or  warranty  of  its 
quality. 

Assumpsit.  The  plaintiff  had  judgment.  The  fiiota  aie  stated 
in  the  opinion. 

W.  J.  Gaiewood,H.  Eddy,  and  E.  B.  Webb,  for  the  appellants. 

D.  J.  Barker,  for  the  appellee. 

By  Oonrt,  Wilson,  G.  J.  This  ivas  an  action  by  E.  H.  (3ate- 
wood,  the  plaintiff  below,  against  the  defendants,  H.  and  I. 
Towell,  upon  an  alleged  wananiy  of  a  lot  of  tobacco  sold  by 
them  to  the  plaintiff.  The  allegations  in  the  declaration  aie 
that  the  defendants  undertook  and  promised  that  the  tobacco 
was  of  good  first  and  second  rate  quality,  and  that  it  was  not 
of  those  qualities.  Upon  the  trial  of  the  cause  the  plaintiff  read 
in  evidence  the  following  paper: 

"  New  Hayen,  Febmazy  1836. 
"  Mr.  E.  H.  Gtatewood  bought  of  H.  &  I.  Towell,  two  thou- 
sand  nine  hundred  and  fif  iy-one  pounds  good  first  and  second 
rate  tobacco  at  four  dollars  and  fifty  cents,  one  hundred  and 
thirfy-two  dollars  and  scTenty-nine  and  one  half  cents.  Be- 
ceived  payment  by  the  hands  of  I.  Eirkham. 

''  HsRBT  Towell, 
"  Isaac  Towell." 
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He  also  proved  by  parol  testimony  that  toe  tobaooo  was  not 
good  first  and  second  rate  tobacco,  and  there  rested  his  case. 

The  defendants  then  offered  to  prove  by  a  witness  who  was 
present  at  the  sale,  the  terms  of  the  contract;  but  the  court  re« 
jected  this  testimony^  and  upon  the  evidence  given  by  the  plaint- 
iff, the  jury  found  for  him  the  whole  amount  paid  for  the 
tobacco.  The  errors  assigned  are,  the  refusal  of  the  court  to 
permit  the  defendants  to  give  parol  evidence  of  the  contract  in 
relation  to  the  tobacco;  the  admitting  a  certain  deposition  to  be 
read  in  evidence;  and  the  refusal  of  a  new  trial  upon  the  appli- 
cation of  the  defendants. 

The  opinion  of  the  court  upon  the  first  assignment  of  error, 
supersedes  the  necessity  of  expressing  any  opinion  upon  the 
others.    It  is  to  be  inferred  from  the  record  and  ai^fument  of 
counsel,  that  the  court  rejected  the  parol  testimony  offered  by 
the  defendants,  upon  the  ground  that  the  paper  read  in  evidence 
by  the  plaintiff,  was  a  written  contract  between  the  parties,  and 
could  not  therefore  be  contradicted  or  changed  by  parol  evi* 
dance.     If  the  premises  assumed  by  the  court  were  correct,  its 
conclusion  would  likewise  be  so;  but  I  can  not  consider  the 
paper  in  question  as  containing  the  evidence  of  the  bargain 
entered  into  by  the  parties.    It  does  not  profess  to  be  such.    It 
possesses  none  of  the  constituent  parts  of  a  contract;  but  is  in 
form  and  in  fact  a  bill  of  parcels,  and  an  acknowledgment  of  the 
receipt  of  the  purchase  money,  and  as  such  was  properly  re- 
cdved  in  evidence;  but  it  does  not  follow  that  because  it  is  evi- 
dence so  far  as  it  goes,  that  it  is  all  the  evidence  that  ought  to 
be  received.    Under  such  a  rule,  no  latent  ambiguiiy  could  be 
explained  by  parol;  and  although  the  defendants  could  prove, 
as  in  this  case  they  contend  they  could,  that  the  writing  claimed 
by  the  plaintiff  to  be  the  contract  of  sale,  was  merely  a  receipt 
given  some  time  after  the  sale,  and  that  at  the  time  of  sale 
there  were  no  stipulations  as  to  the  quality  of  the  tobacco,  yet  the 
vole  adopted  by  the  court  would  exclude  such  proof.    This 
would  be  as  palpable  a  violation  of  law  as  of  justice.    The  evi- 
dence proposed  to  be  given  by  the  defendants,  without  contra- 
dicting the  writing,  would,  by  showing  it  to  be  nothing  more 
than  a  receipt  given  subsequently  to  the  contract,  exonerate 
them  from  all  liability  on  account  of  any  supposed  warranty 
contained  in  the  paper;  as  it  is  essential  to  the  validity  of  a 
warranty,  that  it  sl^ould  be  made  at  the  time  of  sale,  or  if  made 
afterwards,  that  it  be  upon  a  new  consideration. 
As  this  case  has  to  be  remanded  for  further  proceedings,  it 
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becomes  necessary  to  decide  upon  the  legal  effoct  of  the  bill  of 
particulars  given  by  the  defendants,  supposing  it  to  be  tinex* 
plained  by  any  parol  or  other  testimony.    In  an  action  by  the 
purchaser,  to  recover  the  purchase  money  paid  or  damages  on 
the  sale  of  any  article  or  commodity,  on  the  ground  that  it  is 
inferior  in  qualify  to  what  it  was  represented  to  be,  it  is  neces- 
sary to  allege  and  prove  either  fraud  or  an  express  warranty; 
and  as  there  is  no  charge  of  fraud  in  this  case,  the  only  question 
is,  whether  the  biU  of  the  defendants,  which  states  the  tobaooo 
sold  by  them  to  the  plaintiff,  to  be  first  and  second  rate,  is  to  be 
considered  as  a  warranty  that  it  is  of  those  qualities.     No  par- 
ticular words  or  form  of  expression  is  necessary  to  create  a  war- 
ranty, but  there  is  a  distinction  as  to  the  l^fal  effect  of  expressions 
when  used  in  reference  to  a  matter  of  fact,  and  when  used  to  ex- 
press an  impression  or  opinion.    Where  the  representation  is 
positive,  and  relates  to  a  matter  of  fact,  it  constitutes  a  war- 
ranty; as  that  a  ship  is  an  American  or  a  French  ship,  or  that 
the  crew  consists  of  so  many  hands.    But  where  the  representa- 
tion relates  to  that  which  is  a  matter  of  opinion  or  fancy,  as,  for 
example,  the  value  of  a  horse  or  painting,  in  such  cases  the  rep- 
resentation is  to  be  regarded  as  an  expression  of  opinion,  rather 
than  such  a  verification  of  a  fact  as  will  amount  to  a  warranty, 
unless  that  idea  is  excluded  by  an  express  warranty,  or  such  other 
declaration  as  leaves  no  doubt  of  the  intention  to  make  a  warranty. 
The  declarations  of  the  defendants  in  this  case,  as  to  the  quality 
of  the  tobacco,  would  seem  to  be  analogous  to  the  latter  class 
of  cases.    The  quality  of  the  tobacco  was  a  matter  of  judgment, 
and  a  matter  with  respect  to  which  there  may  be  a  great  diversity 
of  opinion,  particularly  among  those  who  are  not  well  acquainted 
with  the  article.    The  defendants  are  not  charged  with  having 
used  any  fraud  or  deceit,  nor  does  it  appear  that  they  were  ac- 
quainted with  the  article  of  tobacco,  or  that  the  plaintiff  relied 
upon  their  judgment.    As,  therefore,  the  quality  of  tobacco  is 
a  matter  rather  of  opinion,  the  defendants  describing  that  sold 
by  them  as  good  first  and  second  rate,  unaccompanied  with  any 
other  assurance  of  quality,  can  only  be  regarded  as  what  in  their 
opinion  was  its  appropriate  designation,  and  not  as  an  undertak- 
ing or  warranty  of  its  quality,  upon  which  an  action  will  lie. 

The  judgment  of  the  circuit  court  is  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings  not  inconsistent 
this  opinion. 

Judgment  reversed. 
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Cited  apon  the  foUowing  points:  As  to  what  oonsiitatss  m  mmalji  Hem* 
mm  ▼.  Buate^  45  HI.  498;  lUed  ▼.  Hastmgs,  61  Id.  287;  OaronAdAlnm  ITorftt 
T.  Moore,  78  Id.  71.  That  a  positive  assertion  is  a  warranty,  as  where  a  per- 
son seUing  a  breastpin  asserts  that  it  is  a  diamond:  SparUng  ▼.  Marks,  86  Id. 
127. 

Wabbamtt  oir  Sale  or  Chattilb:  See  Borrekins  t.  Sevan,  23  Am.  Des.  86, 
101,  note.  In  Osgood  y.  LtwU,  18  Id.  317,  a  statement  in  a  bill  of  paroels  for 
a  quantity  of  oil,  that  it  was  "  winter  pressed  sperm  oil,*'  was  held  to  be  an 
express  warranty  by  the  vendor  that  saoh  oil  was  winter  pressed,  while  in 
HjfaU  ▼.  Doyle,  25  Id.  276,  a  statement  that  tobaooo  was  *'  Ffetfkin*s  crooked 
bnad,"  wma  held  not  to  import  any  wanaaty  of  the  quality  of  the  tobaooo 
sold,  further  than  that  it  is  of  that  brsnd. 


Stout  v.  MoAdamb. 

[2  SoAioiDsr,  67.] 

Fix>wiNa  Back  or  Thbowinq  Water  npon  the  land  of  another  is 
such  an  act  as  entitles  the  individual  injured  to  his  action;  and  although 
the  act  of  the  one  peison  may  be  in  itself  lawful,  yet,  if  in  its  oonse- 
quenoes  it  necessarily  damages  the  property  of  another,  the  party  occa- 
sioning the  damage  is  liable  to  make  reparation  commensurate  to  the 
injury  he  has  caused. 

Obs  Who  ratsr  Oooufdes  a  Sits  and  constructs  a  mill  and  dam  upon  a 
stream,  does  not  thereby  acquire  any  right  whateTer  to  overflow  the  land 
of  his  neighbor,  whether  his  neighbor  has  a  miU  or  not. 

iHSTRncnoKS  THAT  ABB  IRRELEVANT  and  inapplicable  to  the  case  on  trial 
should  not  be  given,  as  they  tend  to  mislead  the  jury. 

AcnoN  on  the  case  to  recover  damages  cansed  by  the  overflow 
of  water  from  the  defendant's  mill,  bj  reason  of  which  the 
plaintiff's  mill  was  overflowed  and  flooded.  Judgment  was  ren- 
dered for  the  defendant,  and  the  plaintiff  prosecuted  a  writ  of 
error.     The  facts  appear  in  the  opinion. 

F.  Forman  and  J.  SempLe,  for  the  plaintiff  in  error. 

A,  Cowles,  J.  B.  WkUe,  and  H,  Eddy,  contra, 

"Bj  Court,  Wilson,  0.  J.  The  plaintiff  below  alleges  that  he 
is  the  owner  of  a  mill  on  Shoal  creek,  and  that  the  defendant 
has  erected  a  dam  on  the  same  creek,  below  his  mill,  and  thereby 
flooded  and  overflowed  his  mill,  so  as  greatly  to  damage  it.  The 
defendant  pleaded  the  general  issue.  Several  exceptions  are 
taken  to  the  opinion  of  the  court  on  the  trial  below.  The  first 
exception  relates  to  the  decision  of  the  court  in  admitting  the 
title  deeds  of  the  defendant  to  be  read  in  evidence,  and  reject- 
ing those  of  the  plaintiff.  It  does  not  clearly  appear  from  the 
bill  of  exceptions  upon  what  grounds  the  court  refused  to  per- 
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mit  the  plaintiff  to  give  in  eiridence  his  title  to  the  land  on  which 
his  mill  was  erected;  but  as  possession  is  sufficient  to  entitle  the 
plaintiff  to  Tnaintain  his  action,  and  as  the  coirectness  or  incor- 
rectness of  the  rejection  of  his  titte  papers  can  not  be  determined 
from  the  facts  disclosed,  we  giTC  no  opinion  on  this  point. 

The  instmctions  which  the  court  gave  to  the  jury,  and  its 
refusal  to  give  such  as  were  asked  for  by  the  counsel  for  tiba 
plaintiff,  are  also  assigned  for  error.  The  instructions  asked 
for  by  the  plaintiff  were,  "  That  if  the  jury  believed  from  the 
testimony  that  the  water  from  the  defendant's  mill-dam  flooded 
the  wheel  of  the  plaintiff,  they  are  bound  to  find  for  the  plaint- 
iff, the  amount  of  damages  proved  to  have  been  sustained  by 
him;  and  that  it  is  immaterial  in  this  case  which  party  com- 
menced work  or  finished  his  mill  first,  unless  they  further  be- 
lieve that  the  defendant  had  a  right,  by  prescription  or  other- 
wise, to  flood  the  water  as  aforesaid."  This  instruction  the 
court  refused  to  give,  but  instructed  the  jury,  ''That  he  who 
first  occupies  the  site  and  constructs  a  mill  and  dam,  will  be 
entitied  to  the  use  of  as  much  water  as  will  turn  his  wheels,  if 
the  privilege  will  afford  it,  notwithstanding  he  may,  by  such 
occupation,  render  useless  the  privilege  of  another,  either  above 
or  below  him,  upon  the  same  stream;"  and  further,  **  That  upon 
legal  principles  every  person  has  an  equal  right  to  the  use  of 
the  water  flowing  through  his  land,  and  to  use  it  in  a  reasonable 
manner  only;  and  if  they  shall  believe  from  the  evidence  that 
the  defendant  used  the  water  in  an  imreasonable  manner,  and 
the  plaintiff  is  injured  by  it,  then  the  plaintiff  is  entitied  to  such 
damages  as  he  may  have  proved;  but  that  the  law  does  not 
afford  a  remedy  for  every  trifling  inconvenience  which  another 
may  be  put  to,  by  the  reasonable  exercise  of  one's  own  right." 
The  court  also  instructed  the  jury,  ''That  if  they  believe  bom 
the  evidence  that  the  plaintiff  could  raise  his  wheels,  so  as  to 
avoid  the  injury  occasioned  by  the  back  water,  and  still  employ 
his  head  water  to  every  advantage,  that  they  will  find  for  the 
defendant;  or  if  the  defendant  could  use  his  privilege  to  evexy 
advantage  by  lowering  his  dam  or  wheel  so  as  to  lessen  or  pre- 
vent the  back  water,  then  for  the  plaintiff."  The  coiurt  erred  in 
refusing  the  instmctions  asked  for,  and  also  in  those  which  it 
gave. 

There  is  nothing  in  the  insianctions  asked  for  by  the  plaintiff, 
that  the  defendant  can  object  to;  they  were  pertinent  to  the 
case,  and  such  as  the  plaintiff  had  a  legal  right  to  require  of  the 
court.      There  can  be  no  doubt  that  every  flowing  back,  or 
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throwing  water  upon  the  land  of  another,  is  such  an  act  as 
entitles  thq  indiTidual  injured  to  his  action;  and  although  the 
act  of  the  one  person  may  be  in  itself  lawful,  jet,  if  in  its  con- 
sequences it  necessarily  damages  the  property  of  another,  the 
party  occasioning  the  damage  is  liable  to  make  reparation  com- 
mensurate to  the  injury  he  has  caused;  as  when  one  man  builds 
his  house  so  close  to  another's  land  as  to  throw  the  water  from 
the  roof  of  his  bouse  upon  the  land  of  his  neighbor.  In  this 
case,  the  erection  of  the  house  was  lawful  in  itself,  but  became 
unlawful  by  reason  of  the  injury  resulting  to  another.  Upon 
the  same  principle,  although  the  erection  of  the  dam  of  the 
defendant  was  not  unlawful  per  se,  yet,  as  in  its  consequences  it 
abridged  the  rights  and  damaged  ihe  property  of  the  plaintiff, 
the  defendant  is  responsible  to  him  for  the  consequences.  Most 
of  the  instructions  which  the  court  gave  are  inapplicable  to  the 
case,  but  so  far  as  they  do  apply,  they  are  wrong.  The  judge 
said  that  "  he  who  first  occupies  the  site,  and  completes  a  mill 
and  4^un,"  etc.  This  is  incorrect.  By  building  a  mill-dam  one 
does  not  acquire  any  right  whatever  to  oyerflow  the  land  of  his 
neighbor,  whether  his  neighbor  has  a  mill  or  not.  Every  one 
must  so  use  his  own  property  as  not  to  injure  another. 

The  remainder  of  the  instructions  we  consider  as  entirely 
irrelevant  and  inapplicable  to  the  case  on  trial,  and  consequently 
ought  not  to  have  been  given,  as  they  were  calculated  to  mislead 
the  jury.  The  judgment  of  the  circuit  court  is  therefore 
reversed  with  costs,  and  the  case  remanded  to  be  tried  in  con- 
formity with  this  opinion. 

Judgment  reversed.  

The  principal  case  is  cited  in  Tanner  v.  VdenHnef  75  IIL  026,  upon  the 
pobt  as  to  what  damages  s  party  is  entitled  to  recover  by  the  overflowing  of 
his  kind  by  water;  and  in  CaugkUn  y.  People^  26  Id.  268,  that  inelevsnt  In* 
■tmotiQiis  should  not  be  given  to  a  jnry. 
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OoBTOBATS  Body  gak  Act  only  in  the  mode  prescribed  by  the  law  creating 

it 
Lisa  BxicuTiD  WITHOUT  THX  CoBPORATS  SiAi*  by  the  *'  trastees  of  the 

town  of  Chicago,**  is  void. 
Modi  of  Aasnmvo  to  and  Authxnticatino  Aotb  of  a  corporate  body, 

which  has  s  seal,  is  to  affix  the  seal  with  a  declaration  that  it  is  the  seal 

of  the  corporation,  and  to  verify  the  sot  by  the  signatures  of  the  presidflnt 

and  secretary  of  the  company. 


M4  EiNZiE  u  Tbusises  of  CmcAoa         (TDinofa^ 

Thf  laotB  aie  stated  in  the  opinion. 

James  OrarU  and  J.  Young  Scammon^  for  the  appellaat. 

Thomas  Ford,  for  the  appellee. 

By  Oonrt,  Smith,  J.  This  was  an  action  of  assumpsit  on  two 
promissoiy  notes,  made  by  Einzie,  and  indorsed  to  the  trosteeB. 
The  declaration  is  in  the  usual  form.  The  defendant,  in  Qia 
circuit  court,  pleaded  nine  several  pleas,  some  of  which  aTezved 
special  matter,  and  a  want  of  consideration,  and  failure  of  con- 
sideration for  the  making  of  the  notes,  while  others  aTerred  a 
want  of  power  in  the  trustees  to  make  two  certain  leases,  for 
which  it  is  alleged  the  notes  were  given.  The  fifth  plea  states, 
that  the  notes  were  given  for  two  leasee,  made  by  the  trostees 
to  the  defendant,  for  the  wharfing  privileges  in  front  of  lot 
No.  1,  and  twenty  feet  on  the  east  side  of  lot  2,  in  block  2,  in 
the  original  town  of  Chicago;  and  that  the  said  cases  were  illegal, 
null,  and  void;  and  that,  therefore,  there  was  an  entire  failure  of 
the  whole  consideration  on  which  the  notes  were  founded.* 

The  trustees  replied  to  the  first,  second,  fourth,  and  fifth  pleaa 
of  the  defendant,  by  setting  out  the  two  leases  in  hose  verba;  and 
averred  that  the  execution  and  delivery  to  the  defendant  of  their 
leases,  were  the  considerations  upon  which  the  notes  were  given, 
and  for  the  further  purpose  of  securing  the  payment  of  the  rent 
then  due.  To  this  replication  there  was  a  demurrer,  and  special 
causes  of  demurrer,  besides  general  ones,  were  assigned.  It  does 
not,  however,  become  important  to  notice  those  special  canfies, 
nor  to  state  the  other  portions  of  the  pleadings  in  the  cause,  as 
we  apprehend  the  case  will  turn  on  the  question  of  the  legality 
of  the  two  leases  set  out  in  the  replication.  If  those  leases  an 
void,  then  there  can  be  no  doubt  that  the  circuit  court  ought  to 
have  rendered  judgment  for  the  defendant  on  the  demurrer. 

By  the  "  act"  of  February  11, 1835,  "  to  change  the  oorporatt 
powers  of  the  town  of  Chicago"  (Acts  of  1836,  204),  it  is  de> 
dared,  that  the  individuals  therein  named,  and  their  suooessozs, 
shall  be  a  body  politic  and  corporate  by  the  name  of  the  ''  tros- 
tees of  the  town  of  Chicago,"  and  that  they  shall  have  a  comfflon 
seal.    The  trustees,  then,  being  a  body  corporate,  the  invariabk 
rule  is,  that  such  body  can  act  only  in  the  mode  prescribed  bf 
the  law  creating  it.    This  was  so  held  in  the  case  of  Beits  v.  Me- 
fiard,  decided  in  this  court,  December  term,  1831:  Breese's  App- 
10.     Testing  the  execution  of  the  leases  by  this  rule,  it  will  be 
seen,  that  these  leases  are  void  for  want  of  the  corporate  seal 
being  affixed  to  them.     In  the  mode  of  execution  adopted,  it  i> 
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dedarod,  in  phxaaeology  peculiar  to  itself  in  this  oaae,  that  the 
parties  have  **  interchangeably  set  their  hands  and  seals  in  du- 
plicate'' to  the  leases.  The  signatures  of  the  trustees  follow, 
and  then  Kinzie's  signature,  to  whose  name  a  seal  is  attached. 
No  seals  ore  attached  to  the  names  of  the  trustees;  but  a 
single  seal  is  placed  to  the  left  of  the  signatures  of  the  trus- 
tees. It  is  therefore  apparent,  that  it  is  not  the  seal  of  the  cor- 
poration. It  is  neither  so  declared,  nor  does  it  seem  so  to  be, 
in  point  of  fact.  The  mode  of  assenting  to  and  authenticating, 
acts  of  a  corporate  body,  which  uses  a  seal,  is  to  affix  the  seal 
with  a  declaration,  that  it  is  the  seal  of  the  corporation,  and  to 
▼enfy  the  act  by  the  signatures  of  the  president  and  secretary  of 
t]ie  corporation. 

The  law,  then,  recognizing  no  other  mode  of  authenticating 
instruments,  like  those  in  question,  by  the  corporation,  and  be- 
ing confined  to  this  mode,  and  it  not  having  been  adopted,  it  is 
most  certain,  that  the  leases  are  a  nullity,  and  conferred  no  rights 
whatever.  The  drouit  court,  therefore,  erred,  in  not  sustaining 
the  demurrer  to  the  replication.  The  judgment  of  the  circuit 
court  is  reversed,  and  judgment  rendered  on  the  demurrer  in 
this  court,  for  the  defendant  in  the  court  below,  with  costs. 

Judgment  reversed. 


F^FLB  EX  BEL.  BeIBTOL  V.  PeABSON. 

[3  BOAMMOH,  180.] 

AS  AxASBNATiys  Wbtt  OF  MANDAMUS  IB  iflsaed  by  the  sapreme  oouxi 
to  one  of  the  jodgee  of  the  circuit  court,  commanding  him  to  sign  a  bill 
of  ezceptionB,  or  to  show  canse  why  he  does  not,  and  he  makes  no  return 
to  the  writ,  the  supreme  coart  will  treat  the  case  as  one  in  which  its  au- 
thority has  been  disregarded. 

OouBT  WILL  NEYXs  CoMPBL  AK  INFERIOR  Couvs,  In  whioh  a  Buit  is 
psoding,  to  do  an  act  in  relation  to  the  practice  of  the  conrt,  or  the  merits 
oi  the  case,  in  regard  to  which  act  the  inferior  coart  is  vested  witli  a 
jndioial  discretioin,  even  if  of  opinion  that  the  court  erred  in  the  exercise 
of  that  discretion. 

teinarOy  Sxalino,  and  Afproviko  a  bill  of  exceptions  are  mimstorial  acts, 
whioh  the  sapreme  court  will  compel  by  mandamus. 

Tbul  Judos  must  Dstbrionb  the  Aocuract  of  a  bill  of  exceptions,  and  if 
it  oorreotly  recites  the  points  made  and  opinions  excepted  to,  and  is  pre- 
sented within  time,  he  should  settle  and  allow  it,  and  apon  a  failure  to 
do  BO,  the  sapreme  court  will  compel  it  by  mandamus. 

GouBT  wnx  NOT  CoKPEL  a  trial  judge  to  sign  and  allow  a  partica- 
larbiU  of  exceptions  which  he  could  not  in  his  judgment  properly  do  in 
the  oorreot  and  faithful  discharge  of  his  duties,  but  where  an  alternative 
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writ  of  mandamiia  is  issned  to  him  direoting  him  to  sign  a  certain  biU  or 
to  Bhow  canae  for  not  signing,  and  he  fails  to  make  any  return  to  tiie  wiit^ 
a  peremptory  mandamas  will  bo  issued  compelling  him  to  sign  the  par- 
ticular bill. 
Whxke  thb  Judob  of  the  Tbial  Court  is  of  opinion  that  a  bill  of  ezceptiona» 
which  he  has  been  required,  by  an  altematlTe  writ  of  mandamns,  to  sign 
•  or  to  show  cause  for  not  signing,  is  objectionable,  or  contains  mattec^iot 
excepted  to,  or  the  same  is  incorrectly  stated  in  the  bill,  he  should  state 
the  causes  of  his  objection  in  the  return  to  the  writ,  and  upon  a  fsilnre 
to  make  any  return  the  peremptory  writ  will  be  awarded. 

At  the  July  term  of  this  court  in  the  year  1839,  J.  Young 
Scammon,  attorney  for  Robert  C.  Bristol,  filed  the  record  of  the 
cause  of  John  F.  Phillips  against  Bobert  0.  Bristol.  At  the 
same  time  he  moved  for  a  writ  of  mandamus  to  compel  the  judge 
who  tried  the  cause  to  sign  a  certain  bill  of  exceptions  tendered 
him  upon  the  trial.  In  support  of  this  motion  he  filed  his  affi- 
davit, which  set  forth  at  length  that  certain  evidence  had  been 
excluded  by  the  court  upon  the  trial  which  had  been  ofiEsred  by 
Bristol,  and  to  the  exclusion  of  which  an  exception  had  been 
duly  noted.  That  a  bill  of  exceptions  was  presented  to  the 
judge  who  tried  the  case,  setting  forth  among  other  things  thui 
evidence,  which  had  been  excluded,  and  the  defendant's  excep- 
tion. That  thereafter  the  bill  was  setUed  and  the  evidence  which 
had  been  offered  by  the  defendant  and  excluded  by  the  couzt, 
was  omitted  therefrom,  and  the  judge  refused  to  insert  the  same 
therein.  The  bill  of  exceptions  proposed  by  the  defendant 
Bristol  and  the  one  settled  by  the  judge  were  annexed  to  the  affi- 
davit as  exhibits.  Notice  of  the  intention  of  Bristol  to  move  for 
a  mandamus  compelling  the  judge  of  the  circuit  court  of  Ck>ok 
county  to  sign  and  seal  the  proposed  bill  of  exceptions,  was 
served  upon  I.  N.  Arnold,  the  attorney  for  the  plaintiff  Phillips. 
An  alternative  writ  was  issued  directed  to  the  judge  of  the  Cook 
coimty  circuit  court,  commanding  him  to  sign  and  seal  the  biU 
or  to  show  cause  at  the  next  term  of  the  court  why  he  did  not 
At  the  following  term  on  affidavit  was  filed  by  Bristol's  attomeji 
setting  forth  that  the  alternative  writ  had  been  served  upon  the 
judge  of  the  circuit  court  of  Cook  county  in  open  court,  and 
that  when  it  was  served  the  judge  of  that  court  had  thrown 
the  writ,  to  which  was  annexed  a  copy  of  the  proposed  bill  of 
exceptions,  upon  the  floor,  and  had  fined  the  attorney  for  a  con- 
tempt of  court  for  serving  the  same.  That  the  said  judge  had 
refused  to  sign  the  proposed  bill  and  had  &iled  to  make  any  re- 
turn to  the  writ,  and  he  therefore  asked  that  an  attachment  be 
issued  against  the  said  judge  for  refusing  to  obey  the  writ,  or  if 
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the  court  thotiglit  proper,  that  the  peremptory  ^writ  be  iasaed. 
On  the  soggestion  of  Jesse  B.  Thomas,  Esq.,  an  attorney  of  the 
conrt,  that  he  had  receiyed  a  letter  from  Judge  Pearson,  contain- 
ing a  brief  and  argument  in  the  cause,  and  that  he  was  informed 
that  the  judge  intended  to  resist  the  application,  the  matter  was 
postponed  for  seyeral  days.  Judge  Pearson  failed  to  appear, 
and  his  brief  and  argument  were  filed  by  Mr.  Thomas,  but  he 
refused  to  appear  in  the  matter,  except  to  file  Judge  Pearson's 
brief. 

By  Court,  Smtth,  J.  An  altemative  mandamus  having  issued 
to  the  judge  of  the  seventh  judicial  circuit,  and  he  having  made 
no  formal  return  to  the  writ,  nor  returned  the  writ  itself,  but 
through  the  medium  of  counsel,  filed  what  purports  to  be  an 
argmnent  against  the  power  of  this  court  to  take  cognizance  of 
the  case;  the  court  are  compelled  to  treat  the  case  as  one  in 
which  its  authority  has  been  disregarded.  It  does  not,  however, 
become  necessary  for  the  purpose  of  the  execution  of  its  final 
order  to  resort  to  any  other  mode  than  to  consider  the  answer 
filed  as  an  insufficient  compliance  with  its  mandate,  contained 
in  the  alternative  writ  of  mandamus  heretofore  awarded,  and 
therefore  to  award  a  peremptory  writ,  directing  the  signing  the 
bill  of  exceptions  required  by  the  first  writ.  If  the  judge  had 
been  of  opinion  that  the  bill  of  exceptions  he  was  required  to 
sign  was  objectionable,  or  contained  matter  which  was  not  ex- 
cepted to,  or  the  same  was  tmtruly  or  incorrectly  stated  in  the 
bill,  he  should  have  returned  the  causes  of  his  objections;  and 
this  court  would  not  compel  the  signing  of  a  bill,  which  did  not 
truly  state  the  facts  as  they  occurred  at  the  trial. 

We  have  looked  into  the  grounds  assumed  by  the  judge,  in 
his  argument,  and  recurred  to  such  cases  as  have  occurred, 
within  our  reach  at  this  time,  having  a  bearing  on  the  power  of 
superior  tribunals  over  the  duties  and  acts  of  inferior  ones,  and 
the  right  of  compelling  the  execution  of  duties  and  acts  by  writ 
of  mandamus.  A  reference  to  some  of  the  principal  ones  will 
be  made,  to  show  the  principles  on  which  they  have  been  granted ; 
and  how  far  they  may  either  bear  on  the  present  question,  or 
exempt  it  from  their  operation.  The  supreme  court  of  the  state 
of  New  York  has  assumed  a  general  supervisory  power  over 
other  courts  of  the  state,  similar  to  that  of  the  king's  bench  in 
England,  and  they  have  most  generally  confined  the  exercise  of 
the  power  to  grant  writs  of  mandamus  to  clear  cases  of  minis- 
terial duiy.  In  the  case  of  WUson  v.  City  of  Albany,  12  Johns. 
414,  the  judges  said  that  wherever  a  discretionary  power  vraa 
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rested  in  an  oflioer,  and  he  had  ezerdaed  that  diacretion,  they 
woxdd  not  intefere,  because  they  would  not  control;  and  they 
onght  not  to  coerce  that  discretion. 

In  OUberfs  case,  3  Cow.  59,  the  court  refused  to  iasne  a 
mandamus  to  require  the  court  of  common  pleas  to  strike  out 
certain  conditions,  which  it  had  thought  proper  to  annex  to  one 
of  its  orders.  The  same  court  refused  to  compel  the  court  of 
common  pleas  to  hear  charges  against  a  justice  of  the  peace. 
It  has,  however,  awarded  writs  of  mandamus  against  judges  of 
the  common  pleas  to  compel  the  signing  of  bills  of  ezceptionB 
in  several  cases.  In  Pennsylvania,  the  supreme  court  of  that 
state,  which  is  one  of  general,  appellate  jurisdiction,  has  refused 
to  say  whether  it  will  issue,  in  any  case,  a  mandamus  to  a  court 
of  common  pleas:  3  Binn.  273;^  1  Serg.  &  B.  195;'  8  Id.  24.' 

Out  of  twenty  applications  made  to  the  supreme  court  of  the 
United  States,  since  its  organization,  but  five  have  been  granted 
These  cases  are,  Uhiied  States  v.  Olmslead,  5  Cranch,  115;*  Liv- 
ingston V.  Dergenais,  7  Id.  577;  Ex  parte  Bradstreet,  7  Pet.  634; 
New  York  Insurance  Co.  v.  YFlfoon,  8  Id.  291;  Kendall  v.  Dnited 
States,  12  Id.  524. 

The  results  to  which  the  court  came  in  these  cases  are:  1.  To 
issue  a  mandamus  to  a  district  judge,  to  execute  a  decree  of  his 
court,  in  an  admiralty  case  where  execution  had  been  delayed 
on  account  of  the  extraneous  interposition  of  a  state  law;  2.  To 
proceed  to  a  final  judgment,  and  not  stay  proceedings  indefi- 
nitely; 3.  To  reinstate  a  suit  dismissed,  on  motion,  after  issue 
joined,  so  that  the  parties  might  have  final  judgment;  4.  To  sign 
judgment  on  the  record,  where  it  had  been  previously  recovered, 
and  entered  according  to  law;  5.  To  compel  the  postmaster- 
general  to  enter  a  credit  to  individuals,  awarded  to  them  by  the 
solicitor  of  the  United  States  treasury,  in  pursuance  of  an  act  of 
congress,  the  act  being  definite  and  purely  ministerial.  The 
principle  established  by  some  of  these  decisions  is,  that  there 
must  be  a  suit  pending  in  a  court  below;  and  that  the  act  which 
the  inferior  court  is  required  to  perform,  must  be  Tniniflterial  in 
its  character,  and  necessary  to  the  final  termioation  of  the  cause 
in  that  tribunal.  The  fifteen  cases  in  which  that  court  refused 
applications  for  writs  of  mandamus  are  United  States  v.  Lawrence, 
3  Dall.  42;  Marbury  v.  Madison,  1  Cranch,  137;  Ex  parte  Burr, 
9  Wheat.  529;  Bank  of  Columbia  v.  Swaney,  1  Pet.  567;  Ex  parte 
Crane,  5  Id.  190;  Ex  parte  Boberts,  6  Id.  216;  Ex  parte  Daven* 
poH,  Id.  661;  Ex  parte  Bradstreet,  8  Id,  588;  the  same,  4  Id. 

1.  CcmmonweaUh  y.  Judgtt,  8.  Morrii  y.  BwdOqf,  8  Sang,  k  B.  211. 

%  OommonwtaUh  y.  Oomrt  of  Common  Pleat.       4..  United  StaUt  y.  Peten, 
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102;  New  York  Insurance  Co.  v.  Adams,  9  Id.  578;  Postmaster- 
general  V.  IHgg,  11  Id.  173;  Ee  parte  Story,  12  Id.  339;  PouUney 
Y.  Lafayette,  Id.  472;  Ex  parte  ffermen,  13  Id.  230.  The  prin- 
ciples eetablished  in  tixese  casee,  in  regard  io  this  writ,  are  these: 
The  supreme  court  will  never  compel  an  inferior  court,  in  which 
a  suit  is  pending,  to  do  an  act  relating  to  either  the  practice  of 
the  court,  or  the  merits  of  the  case,  in  regard  to  which  act  the 
inferior  court  is  Tested  with  a  judicial  discretion,  even  if  they 
are  of  opinion,  that  the  court  erred  in  the  exercise  of  that  dis- 
cretion. 

In  the  case  of  Bradstreet,  4  Pet.  102,  which  was  a  rule  against 
a  district  judge,  to  show  cause  why  a  mandamus  should  not 
issue  to  compel  him  to  sign  a  bill  of  exceptions.  Chief  Justice 
Marshall,  who  delivered  the  unanimous  opinion  of  the  court, 
said:  '*  This  is  not  a  case  in  which  a  judge  has  refused  to  sign 
a  hill  of  exceptions.  The  judge  has  signed  such  a  bill  as  he 
ttunks  correct.  If  the  court  had  granted  a  rule  on  the  district 
judge  to  sign  a  bill  of  exceptions,  the  judge  would  have  returned 
that  he  had  performed  that  duty.  But  the  object  of  the  rule  is 
to  oblige  the  judge  to  sign  a  particular  bill  of  exceptions,  which 
had  been  offered  to  him.  "  The  court  granted  the  rule  to  show 
cause,  and  the  judge  has  shown  cause  by  saying,  that  he  has  done 
aU  that  can  be  required  from  him;  and  the  bill  offered  to  him 
UB  not  such  a  bill  as  he  can  sign.  Nothing  is  more  manifest  than 
that  the  cotirt  can  not  order  him  to  sign  such  a  bill  of  excep- 
tions. The  person  who  offers  a  bill  of  exceptions,  ought  to  pre- 
sent such  a  one  as  the  judge  can  sign.  The  course  to  be  pur- 
sued, is  either  to  endeavor  to  draw  up  a  bill,  by  agreement, 
which  the  judge  can  sign,  or  to  prepare  a  bill  to  which  there 
will  be  no  objections,  and  present  it  to  the  judge."  The  chief 
justice  further  observes,  ''  that  there  is  something  in  the  pro- 
ceedings which  the  court  can  not  sanction,"  and  remarks  on  the 
time  and  manner  of  the  course  pursued  in  the  case,  and  then 
indicates  the  course  which  ought  to  be  piunsnied,  which  is  not 
necessary  to  be  detailed. 

The  principles,  however,  settied  in  this  case,  seem  to  be,  that 
a  mandamus  will  be  allowed  to  cause  a  judge  ix>  sign  a  bill  of 
exceptions;  but  that  the  judge  must  determine  its  accuracy,  and 
whether  it  correctiy  recites  the  points  made,  and  opinions  ex- 
cepted to;  that  he  must  sign  such  a  one  as  he  believes  to  be  cor- 
rect, and  none  other;  that  he  can  not  refuse  to  sign  a  bill 
altogether,  but  must  sign  one  if  required,  in  a  case  where  there 
bave  been  exceptions  taken,  provided  it  is  applied  for  at  the 
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proper  tune.  Our  statvie  allowing  exceptions  to  the  opinion  of 
the  coart»  requires  the  exception  to  be  taken  at  the  trial,  and 
declares  it  shall  be  the  duty  of  the  judge  to  allow,  and  seal,  and 
sign  the  same.  We  suppose  it  would  best  comport  with  the 
accuracy  and  regularity  of  proceedings,  in  such  cases,  if  the 
practice  were  to  conform  to  the  intentions  of  the  law;  and  that 
much  unnecessary  difficulty  might  be  avoided,  by  reducing,  in 
the  language  of  the  law,  the  exceptions  to  **  the  opinion  of  the 
court  to  writing,  during  the  progress  of  the  trial,"  and  have  it 
completed  while  the  transaction  was  in  the  memory  of  all  tiie 
parties  interested.  No  difficulty  could  then  occur;  and  thus 
much  disagreement  would  be  avoided.  It  must,  also,  be  con- 
ceded, as  settling  the  rule,  that  the  act  of  signing,  and  approv- 
ing the  bill,  is  in  its  nature  ministerial,  though  a  legal  discre- 
tion is  in  some  measure  to  be  used,  in  determining  the  charac- 
ter of  the  bill  to  be  signed,  inasmuch  as  it  is  not  every  bill  which 
may  be  presented,  that  the  judge  would  be  bound  to  sign.  We 
see,  then,  by  the  character  of  tiie  cases  cited,  where  this  discre- 
tion commences  and  where  it  terminates;  to  what  cases  it  may 
be  arranged,  and  in  what,  it  can  not  be  claimed.  In  looking 
into  the  present  case,  it  appears  the  judge  has  signed  a  bill  of 
exceptions;  but  the  party  complains  that  he  has  not  inserted 
certain  portions  of  the  deposition  of  the  witness,  which  he  ex- 
cluded from  being  read  on  the  trial,  and  to  which  order  of  the 
judge,  excluding  those  portions,  he  took  the  exceptions.  Now, 
had  the  judge  offered  explanation  of  a  satisfactory  character, 
why  he  could  not  sign  the  bill  presented,  with  the  excluded  por- 
tions of  the  depositions,  nothing  would  have  been  more  certain, 
than  that  this  court  would  not  compel  him  to  sign  a  bill  which 
he  could  not,  in  his  judgment,  properly  do  in  titie  correct  and 
faithful  discharge  of  his  duties.  Had  he  made  a  return  to  the 
writ,  and  given  this  e]q>lanation,  as  in  the  case  referred  to  in  the 
supreme  court  of  the  United  States,  of  Judge  (Toncklin,  we 
should  have  said  he  had  done  all  that  can  be  required  of  him. 

The  law  makes  him,  and  properly  so,  the  judge  of  the  pro- 
priety and  accuracy  of  the  act  he  is  called  on  to  solemnly  verify 
the  truth  of,  so  that  it  shall  become  a  part  of  the  record  in  the 
the  cause;  and  it  is  not  for  other  parties  to  determine  the  truth. 
He  acts  under  the  solemnities  of  an  oath,  and  the  strong  pre- 
sumption that  he  will  faithfully  and  honestly  perform  his  duties; 
that  ho  will  not  violate  the  obligations  imposed  on  him  for 
their  faithful  discharge.  In  the  absence  of  such  a  return,  with 
such  explanatory  reasons  for  a  refusal  to  sign  the  bill  of  exoep- 
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tioDB  required  by  the  party,  we  are  bound  to  award  a  peremptory 
mandamiis  to  cause  the  mgning  of  the  partiotdar  bill  of  ezoep- 
tioBB  exhibited;  and  it  is  awarded  accordingly. 
Peremptory  writ  of  mandamus  granted. 


The  further  proceedings  taken  in  the  principal  case  after  the  issuance 
of  the  peremptory  writ  will  be  found  reported  in  People  ▼.  Pearson,  3 
Scam.  283.  See  People  v.  Williams,  91  111.  91.  The  principal  case  was 
cited  in  People  v.  Jameson,  40  Id.  96.  upon  the  point  that  it  is  the  exdu- 
sive  province  of  the  trial  judge  to  determine  the  correctness  of  a  bill  of 
exceptions  which  he  is  requested  to  sign. 


OASES 


IK  THS 


SUPREME  COURT  OF  JUDICATURE 


OF 


INDIANA. 


HaAKTOT  V.  FiJNT. 

[5  Bt»4onroB>,  69.] 

TantD  PlBSOor  oak  hot  Sua  ok  a  Deed  between  two  other  penoni^  althoo^ 
it  oontidiiB  an  ezpreea  covenant  for  the  performanoe  of  acta  for  aodi  tfaxni 
person's  benefit. 

Ebbob  to  the  Fayette  drcnit  court  The  faots  are  stated  in 
the  opinion. 

O.  B.  Smiih,  for  the  plaintiff. 

O.  H,  Tegt^  for  the  defendant. 

SumTAV,  J.  Bybum  Haakett  brought  an  action  of  oorenant 
against  the  defendant  on  an  indenture  of  apprentaceship,  en- 
tered into  between  W.  Stafford  and  W.  Willetts,  oyerseers  of  the 
poor  of  Washington  township,  in  the  couniy  of  Wayne,  and  the 
defendant  Flint.  By  the  indenture,  the  pWnfiff  was  put  out  as 
an  apprentice  to  said  Flint  to  serve  him  until  he  (Haskett)  should 
arrive  at  the  age  of  twenty-one  years;  in  consideration  of  which 
Flint  covenanted  to  give  him  proper  instruction  and  one  year's 
schooling  during  the  term,  and,  at  the  expiration  of  it,  forty 
acres  of  land.  The  defendant  pleaded  seven  pleas  to  the  plaint- 
iff's  declaration.  Issues  to  the  country  were  made  on  the  first 
five  pleas,  and  general  demurrers  were  filed  to  the  sixth  and 
seventh.  The  court  sustained  the  demurrer  to  the  sixth  plea, 
and  overruled  that  to  the  seventh.  Final  judgment  was  given 
for  the  defendant. 

It  is  unnecessary  to  examine  the  sufficiency  of  either  of  the 
pleas  demurred  to,  because  we  are  met  at  the  first  step  with  a 


May,  1839.]  Haskett  v.  Flint.  458 

difficult  which  preeents  an  insuperable  barrier  to  the  plaintiff's 
recovery.  The  instrument  on  which  the  phuntiff  sues  is  a  deed 
inter  partes,  made  '*  between  William  Swafford  and  William  Wil- 
letts,  overBeers  of  the  poor  of  the  township  of  Washington,  in 
the  comity  of  Wayne,  of  the  one  part,  and  Joseph  Flint,  of  the 
other  part."  It  is  said  to  be  a  technical  and  inflexible  role,  that 
if  a  deed  on  the  face  of  it  expressly  describe  and  denote  who 
are  the  parties  to  it,  a  third  person  can  not  sue  thereon,  although 
the  obligation  purport  to  be  made  for  his  sole  advantage,  and 
contain  an  express  covenant  to  perform  an  act  for  his  benefit: 
1  Chit.  PL  3;  Piatt  on  Cov.  7,  8. 

Thns,  in  the  case  of  Barfordj  Adm'r  o/ME.  Pitts,  v.  Stuckey, 
which  was  an  action  brought  on  an  annuity  bond  by  which  the 
defendant  and  one  Bartlett  agreed  with  N.  P.  that  they  would, 
during  a  term  of  twenty-one  years,  pay  or  cause  to  be  paid  to  N. 
P.,  or  in  case  of  his  death  within  the  term  to  the  use  of  his 
child  or  children  if  any,  in  such  proportions  as  N.  P.  should  by 
deed  or  will  appoint,  or  in  default  of  appointment  to  all  of  them 
equally,  etc.,  an  annuity  of  five  htmdred  pounds  in  half-yearly 
payments.  N.  P.  died  within  the  term  without  malring  any  ax>« 
pointment,  leaving  M.  E.  P.  his  only  child.  The  plaintiff,  as 
administrator  of  M.  E.  P.,  brought  an  action  on  the  bond  ta 
recover  three  half-yearly  payments  of  the  annuity  which  were  in 
arrear.  The  court  held  that  the  action  could  not  be  maintained 
by  the  administrator  of  M.  E.  P«  because  she  was  no  party  to- 
the  contract,  notwithstanding  she  would,  in  a  certain  event,. 
take  a  beneficial  interest  under  it.  They  recognized,  in  express 
terms,  the  general  principle,  that  the  right  to  sue  under  such  a 
contract  is  confined  to  the  parties  to  the  deed:  2  Brod.  &  B.  833. 

In  Berbdey  v.  Hardy,  which  was  covenant  on  an  indenture  of 
lease  made  between  one  Simmonds  for  and  on  behalf  of  Berkeley 
of  the  one  part,  and  Hardy  of  the  other  })arty,  the  same  point 
was  decided.  The  reddendum  was  to  the  plaintiff,  and  the  cove- 
nants were  e]q>ressed  to  be  made  by  Hardy  to  Berkeley,  and  by 
Berkeley  to  Hardy.  The  indenture,  however,  was  signed  and 
sealed  by  Simmonds  and  Hardy.  The  court  said,  that  upon 
those  strict  technical  rules  of  law  applicable  to  deeds,  which 
have  been  laid  down  and  recognized  in  so  many  cases,  they  were 
bound  to  say  that  no  action  could  be  maintained  by  the  plaintiff 
upon  the  deed  in  question:  5  Bam.  &  Cress.  355.  Many  other 
cases  of  like  import  might  be  cited  to  show  the  inflexibility  of 
the  rule  above  referred  to. 

That  rule  must  govern  the  present  case.    Haskett  is  not  a 
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|>arty  to  the  ooTdnant  on  which  he  has  brought  Btit,  although  it 
^vas  made  for  his  benefit  If  the  defendant  has  broken  his 
covenant,  the  plaintiff  has  an  appropriate  remedy,  bat  it  is  not 
1>7  an  action  at  hiw»  in  his  own  name,  upon  the  oontooL 

By  OouBT.    The  judgment  is  affirmed  with  costs.    To  be  cer- 
tified, etc. 

WhXK  PKBSON  ICAT  SUS  ON  COKTBAOT,  ALTHOUOS  HOT  A  PaVTI'  TBBBllOl 

See  MtOoHif  ▼.  EUnma^  26  Am.  Deo.  262»  and  note. 


WhISLEE  V.  HlOES. 

[6  Blaosvobih  100.] 

BiOBT  ov  DowEB  nr  thb  Grantor's  Wite  to  a  part  of  the  land  oonToyed  hf 
a  WBiranty  deed  can  not  be  set  up,  in  an  action  npon  a  note  given  for 
the  purchase  price,  to  show  a  failure  of  the  consideration. 

Whxbi  Two  Rspuoations  abb  Filed  to  the  same  Plea,  and,  npon  the 
plaintiff  refusing  to  elect  upon  which  he  will  rely,  the  oonrt  orden  one 
of  them  rejected,  the  defendant  is  not  entitled  to  a  continoaaoe  on  the 
ground  that  plaintiff  has  made  a  substantial  amendment  to  his  pi— ^ti^ 

Appeal  from  the  Henry  circuit  court.    The  facts  are  stated  in 
the  opinion. 

-cD.  Macy  and  O.  B.  Smith,  for  the  appellant. 

^.  S.  Newman,  C.  Fletcher,  and  O.  BuUer,  for  the  appellee. 

J>vwBY,  J.  This  was  an  action  of  debt  upon  a  sealed  note  for 
one  hundred  and  fifiy  dollars,  payable  the  first  of  September, 
1837.  The  defendant  below  pleaded  a  failure  of  consideration, 
stating  that  the  note  was  given  to  secxure  the  payment  of  a  part 
of  the  consideration  money  for  one  hundred  and  eighty  acres  of 
land,  which  he  had  purchased  of  the  plaintiff  below  at  the  price 
-of  one  thousand  dollars;  that  at  the  time  of  making  the  contract^ 
the  latter  executed  to  the  former  a  bond  conditioned  to  make 
him  a  title  to  the  land  by  general  warranty  deed  by  the  first  of 
■September,  1836,  which  bond  had  been  destroyed,  and  could 
not  therefore  be  produced  in  court;  that  sizty-fiye  acres  of  the 
land  had  been  conveyed  to  the  plaintiff  by  one  Isaac  Personett 
tmd  Mary  his  wife;  ihat  the  latter,  at  the  time  of  executing  the 
deed  of  conveyance,  was  under  the  age  of  twenty-one  years;  that 
«he  had  never,  since  her  airival  at  full  age,  relinquished  her 
right  of  dower  in  the  sixty-five  acres  of  land,  but  at  the  time  of 
conveyance  had,  and  ever  since  has  had,  a  subsisting  imextin- 
^uished  right  of  dower  in  the  same,  of  a  value  greater  than  the 
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sum  due  by  the  note;  that  the  plaiTitiff,  therefore,  had  not  made 
and  conld  not  make  to  the  defendant  a  good  title  to  the  sixly* 
fire  acres  of  land;  and  that  the  defendant  had  paid  the  full  price 
of  the  one  hundred  and  eighty  acres  of  land,  except  that  part  of  it 
which  was  secured  by  the  note  declared  on. 

The  plaintiff  filed  two  replications:  1.  That  he  had  executed 
and  deUTered  to  the  defendant  a  good  and  sufficient  deed  of  con- 
veyance of  the  one  hundred  and  eighty  acres  of  land  pursuant 
to  the  condition  of  the  bond,  and  that  the  defendant  had  ac- 
oepied  and  leceiTed  it  in  discharge  of  the  bond,  and  had  given 
up  the  same  to  be  canceled;  2.  That  the  bond  was  not  de- 
stroyed.   The  defendant  moved  the  court  to  set  aside  one  of 
the  replications;  upon  which  the  court  rejected  the  second,  the 
plaintiff  having  refused  to  elect  upon  which  he  would  rely.    The 
defendant  then  demanded  a  continuance  of  the  cause,  on  the 
ground  that  the  plaintiff  had  made  a  substantial  amendment  of 
bis  pleadings.    The  motion  was  overruled.    The  defendant  then 
rejoined,  that  at  the  time  the  plaintiff  executed  the  ^eed  men- 
tioned in  the  replication,  he  had  not  a  good  title  to  the  sixty-five 
acres  of  land  aforesaid,  in  this,  namely,  '*  that  the  said  Mazy 
Personett  then  had  and  still  has  a  good  and  valid  claim  to  dower" 
in  the  same.    The  plaintiff  demurred  to  the  rejoinder;  the 
demurrer  was  sustained,  and  final  judgment  rendered  for  the 
plaintiff. 

The  errors  assigned  are:  1.  The  refusal  of  the  court  to  con- 
tinue the  cause;  and,  2.  Sustaining  the  demurrer. 

In  support  of  the  first  assignment  of  error,  the  appellant  re- 
lies upon  the  provision  of  the  practice  act,  that  the  material 
amendment  of  pleading  by  one  party  shall  be  a  good  cause 
of  continuance  by  the  other  party:  B.  C.  1831,  p.  406.  We  do 
not  think  this  grotmd  is  tenable.  The  rejection  by  the  court  of 
the  last  of  two  replications  to  the  same  plea,  is  not  an  amend- 
ment of  his  pleading  by  the  pariy  whose  replication  is  set  aside; 
and  if  it  were,  in  the  case  before  us,  it  was  not  a  matter  of  sub- 
stance. It  could  do  no  possible  injuiy  to  the  adverse  party;  it 
could  not  take  him  by  surprise,  or  require  a  change  in  his  de« 
fonse.    It  is  not  within  the  letter  or  spirit  of  the  statute. 

The  question  raised  by  the  demurrer  is  simply  this:  Can  an 
inchoate  right  of  dower,  in  the  wife  of  a  remote  vendor,  to  prem- 
ises which  have  been  sold  and  conveyed  by  his  vendee  by  deed 
of  general  warranty  to  a  subsequent  purchaser,  be  set  up  by  that 
purchaser  as  a  &ulure  of  the  consideration  of  a  note  given  by 
him  to  his  immediate  vendor  for  the  price  of  the  land  ?    In  solv* 
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ing  this  qaestion  we  have  not  to  decide  whether,  while  the  con- 
tract between  these  parties  was  execntoiy,  the  defendant  was 
bound  to  receive  the  deed  under  the  circnmstances  of  the  case; 
nor  whether  there  might  not  have  been  such  a  want  or  failure  of 
title  to  the  land  contracted  to  be  conveyed  to  him,  as  would  have 
constituted  a  good  defense  against  the  note.  These  latter  in- 
quires have  been  answered  affirmatively  by  a  former  decision  of 
this  court:  Leonard  v.  Bales,  1  Blackf.  172;  see  also  Jones  v. 
Gardner,  10  Johns.  266. 

The  defendant,  by  accepting  the  deed — a  fact  which  is  ad- 
mitted by  the  silence  of  the  rejoinder  on  that  sabjeci— evinced 
his  intention  not  to  rescind  the  contract  for  the  land.  He  ac- 
cepted a  general  warranty  deed,  which  must  be  presumed  to 
contain  the  usual  covenants  of  seisin,  right  to  convey,  freedom 
from  incumbrance,  and  warranty  of  title.  There  oould  be  no 
breach  of  the  covenant  of  seisin,  or  of  that  of  right  to  oonTej 
without  a  want  of  title  on  the  part  of  the  vendor;  but  had  either 
of  these  covenants  been  broken,  there  is  no  doubt  but  the  de- 
fendant might  have  alleged  that  matter  as  a  failure  of  the  con- 
sideration of  the  note  given  for  a  part  of  the  purchase  money, 
and  have  also  recovered  back  that  portion  of  the  price  with  in- 
terest, which  he  had  paid.  He  might,  also,  have  sustained  a 
suit  immediately  after  the  execution  of  the  deed  for  the  exist- 
ence of  any  incumbrance  upon  the  land;  but  to  entitle  himself 
to  more  than  nominal  damages,  he  must  first  have  extinguished 
the  incumbrance.  Had  he  done  so,  the  sum  reasonably  ex- 
pended in  accomplishing  that  object  would  have  been  the  meas- 
ure of  damages:  Delavergne  v.  Norris,  7  Johns.  368;  Sianard  v. 
Eldridge,  16  Id.  254;  Sug.  Vend.,  606,  Am.  ed.  The  contin- 
gent right  of  dower  of  Mary  Personett,  in  a  part  of  the  prem- 
ises purchased  by  the  defendant  of  the  plaintiff,  was  not  a  breach 
of  the  covenant  of  seisin,  or  of  that  of  right  to  convey;  it  was 
a  mere  incimibrance,  and,  unextinguished,  could  have  been  the 
foundation  of  nominal  damages  only:  PrescoU  v.  I\rueman,  4 
Mass.  627  [3  Am.  Dec.  246];  Chapel  v.  Bull,  17  Id.  213. 

It  would  be  improper,  we  think,  to  suffer  the  defendant  to 
set  up,  as  a  failure  of  the  consideration  of  this  note,  a  matter 
for  which,  had  he  resorted  to  an  action  on  the  covenant  in  his 
deed,  ho  could  have  recovered  merely  nominal  damages.  The 
impropriety  of  such  a  defense  is  evident,  if  it  be  considered  that 
the  nght  of  dower  of  which  the  defendant  complains  is  not  per- 
fect, and  may  never  exist  in  a  form  which  can  injure  him.  It  is 
clearly  more  consonant  to  justice  that  the  defendant  should  seek 
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his  remedjon  the  coyenants  in  his  deed  after  he  shall  have  been 
injured  bj  the  right  of  dower,  than  that  he  should  pocket,  at 
the  expense  of  the  plaintiff,  money  which  he  may  never  be 
required  to  refund. '  Had  the  defendant  purchased  in  the  right 
of  dower,  his  situation  would  have  been  different.  In  that 
event,  he  would  have  been  entitled  to  recover  of  the  plaintiff 
any  sum  reasonably  disbursed  for  that  piurpose,  or,  to  avoid  a 
circuity  of  action,  he  might  have  alleged  a  failure  of  the  con* 
sideration  of  the  note  to  the  amount  so  expended. 

By  CoDBT.    The  judgment  is  a£Srmed  with  five  per  cent,  dam- 
ages and  costs. 


BooE  V.  Davis  et  al. 

[6  Blacxvobd,  116.] 

NoKsurr  without  Plaintiff's  Consent  can  not  be  granted. 
Plaintiff  has  a  Bight  to  have  thrERY  Question  of  Fact  In  his  case 

by  a  jnry;  and  to  nonsnit  him  on  the  trial,  against  his  consent,  wonld  be 

an  infringement  of  that  right. 

Ebsob  to  the  Fayette  circuit  court.  The  &cts  are  stated  in  the 
opinion. 

C.  H.  Test,  for  the  plaintiff. 

C  B.  Smith  and  S»  W,  Parker ^  contra. 

Suixivan,  J.  Trespass  for  breaking  and  entering  the  plaini- 
iff's  close.  Pleas,  not  guiltj,  and  liberum  tenemenhim.  The 
issues  ^ere  submitted  to  a  jury  for  trial.  After  the  plaintiff  had 
closed  his  testimony,  the  defendants  moved  the  court  to  nonsuit 
the  plaintiff.  The  plaintiff  objected,  but  the  court  directed  the 
nonsuit  to  be  entered.  The  bill  of  exceptions  states,  ''  that  the 
defendants  having  introduced  no  testimony,  moved  the  court  to 
nonsuit  the  plaintiff,  to  which  the  plaintiff  objected,  but  the 
court  overruled  his  objection  and  nonsuited  him;  to  which  opin- 
ion, etc.,  the  plaintiff  excepts."  The  only  point  for  the  consid- 
eration of  the  court  is,  whether  the  circuit  court  had  the  power 
to  nonsuit  the  plaintiff,  on  the  trial,  against  his  consent. 

In  England,  the  law  is  well  settled,  that  no  person  is  compel- 
lable  to  be  nonsuited:  2  Tidd's  Pr.  789;  WcUbina  v.  Towers  ei  dl.^ 
2  T.  R.  275;  Deioer  v.  Purday,  4  Nev.  &  M.  633.  Chitty,  in  his 
Oeneral  Practice,  3d  vol.  910,  says:  '*  A  nonsuit  must  always  be 
voluntary,  that  is,  by  the  plaintiff's  counsel  submitting  to  the 
uame  or  not  appearing,  and  in  no  case  can  it  be  adverse  or  with- 
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ont  implied  consent."  Consent  is  implied  if  the  plaintiff  with- 
draws himself,  or,  on  being  called,  fails  to  answer:  3  Bl.  Com. 
876.  In  the  United  States  the  practice  is  not  uniform.  In  some 
of  the  states  coontenanoe  is  given  to  the  practice  of  nonsuiting 
the  plaintiff  against  his  consent.  In  others  the  FrngliRh  piactioe 
has  been  adopted  and  invariably  pursued.  In  the  supreme  court 
of  the  United  States  it  has  becoi  so  repeatedly  decided  that  the 
circuit  courts  have  no  authority  to  order  a  peremptory  nonsuit 
against  the  will  of  the  plaintiff,  that  the  point,  in  that  court,  ia 
said  to  be  no  longer  open  for  controversy:  Doe  d.  Elmore  v. 
Orymea,  1  Pet.  469;  D'Wolf  v.  Babaud  el  al..  Id.  497;  Crane  v. 
Les^e  of  Morris  etc.,  6  Id.  609. 

We  see  no  sufficient  reason  for  departing  from  the  ancient 
practice.  The  plaintiff  has  a  right  to  have  every  question  of  fact 
in  his  case  tried  by  a  jury;  and  to  nonsuit  him  on  the  trial, 
against  his  consent,  would  be  an  infringement  of  that  right. 

By  CoTTBT.  The  judgment  is  reversed  with  costs;  cause  re- 
manded, etc.  

NomuiTS:  See  note  to  Frwek  ▼.  Smith,  24  Am.  Deo.  020. 


Mendenhall  et  al.  v.  Lenwell. 

[5  Blaokiobd,  125.] 

AOBXBMXMT  TTNDXB  SxAL  BY  THE  HOLDER  of  a  proiiuBBory  nofee  wifth  the 
maker,  not  to  sue  for  a  limited  time  after  the  note  beoomee  dae^  la  ne 
bar  to  an  action  upon  the  note  before  the  expiration  of  the  time  given. 

Ebbob  to  the  Wayne  circuit  court.  The  &cts  are  stated  in 
the  opinion. 

J.  B.  Bay  and  if.  M.  Bay,  for  the  plaintiflfs. 

J.  S.  Newman,  for  the  defendant. 

Blaoefobd,  J.  Lenwell  brought  an  action  of  debt  against  G. 
and  C.  Mendenhall,  upon  a  promissory  note  for  the  payment 
of  four  hundred  and  thirty-four  dollars.  The  defendants,  inter 
alia,  pleaded  two  special  pleas  in  bar,  which  are  substantially  the 
same.  These  pleas  rely  upon  an  agreement  undei  seal,  which, 
subsequently  to  the  date  of  the  note,  and  about  a  month  befoie 
it  became  due,  was  made  by  the  plaintiff  and  G.  Mendenhall,  one 
of  the  defendants.  The  following  is  the  substance  of  the  agree- 
ment :  It  was  agreed  that  the  plaintiff  held  two  promissory  notes, 
for  four  hundred  and  thirty-four  dollars  each,  against  the  defend- 
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ants;  that  for  the  better  secnring  the  payment  of  these  notes,  G. 
Mendenhall  agreed  to  assign  to  the  plaintiff  notes  against  divers 
persons  to  the  amount  of  eight  hundred  and  sixty-eight  dollars; 
the  parties  agreed  that  the  two  notes  against  the  defendants 
should  be  placed  in  the  hands  of  a  certain  justice  of  the  peace, 
and  also  that  the  notes  to  be  assigned  to  the  plaintiff  should, 
for  the  purpose  of  collection,  be  deliyered  to  the  same  justice; 
the  justice  was  to  collect  the  money  due  on  the  assigned  notes, 
indorse  on  the  two  notes  against  the  defendants  the  money  so 
collected,  and  pay  the  same  to  the  plaintiff;  and  if  any  of  the 
assigned  notes  could  not  be  collected,  G.  Mendenhall  was  to 
supply  the  deficiency. 

The  pleas  aver,  that  G.  Mendenhall  assigned  and  delivered 
the  notes  to  the  justice,  according  to  the  agreement;  that  the 
plaintiff  has  collected  a  part  of  the  money  before  the  justice;  and 
that  it  is  not  yet  ascertained  that  any  of  those  notes  can  not  be 
collected.  There  is  a  general  demurrer  to  these  pleas,  and 
judgment  thereon  for  the  plaintiff. 

These  pleas  are  no  bar  to  the  action.  The  most  that  the 
agreement  on  the  part  of  the  plaintiff  can  amotmt  to,  is,  that  he 
would  receive  the  assigned  notes  as  a  collateral  securiiy  for  the 
amount  due  him  from  the  defendant;  that  he  would  credit  the 
defendants  with  whatever  money  could  be  collected  on  the 
assigned  notes;  and  that  during  the  time  necessary  for  the  col- 
lection of  those  notes,  he  would  not  sue  the  defendants  on  the 
two  notes  which  he  held  against  them.  This  covenant,  to  be  a 
bar  to  the  action,  must  be  construed  to  be  in  the  nature  of  a  re- 
lease. But  it  will  not  bear  that  construction.  If  it  were  a 
covenant  never  to  sue  the  defendants  on  the  two  notes,  it  would 
have  the  effect  of  a  release,  on  the  principle  of  avoiding  a  multi- 
plicity of  suits:  5  Bac.  Abr.  683;  Berry  v.  Boies,  2  Blackf.  118; 
2  Wms.  Saund.  48,  note.  It  is  not,  however,  a  covenant  of  that 
descriptiQn.  It  is  only  an  agreement  not  to  sue  for  a  limited 
^e;  and  the  law  is  settied,  that  such  an  agreement  is  no  bar 
to  an  action  brought  before  the  expiration  of  the  given  time. 
Bai&ages  may  be  recovered  for  a  breach  in  such  case,  but  the 
covenant  can  not  have  the  effect  of  a  release.  In  a  case  where 
a  judgment  creditor  took  a  mortgage  as  a  security,  and  agreed 
not  to  proceed  on  the  judgment  until  the  mortgaged  property 
^Tas  disposed  of,  and  then  only  in  case  of  an  unsatisfied  balance, 
the  court  held  that  as  the  covenant  was  not  perpetual,  it  did  not 
amount  to  a  release  of  the  judgment:  Scriba  v.  Deanes,  1  Brock. 
1G6.  This  principle  is  also  decided  by  the  same  court  in  Oarnett 
V.  Macon,  2  Id.  185. 
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The  following  case  is  yeiy  similar  to  the  one  before  as: 
After  some  of  the  installments  of  a  bond  were  dne,  the  parties 
agreed  under  seal  that  the  obligor  should  deliver  to  the  obligee 
all  the  hops  he  should  raise  for  five  years;  and  that  two  thirds 
of  the  value  of  the  hops  delivered  in  each  year  should  be  in- 
dorsed on  the  bond  till  the  same  was  paid;  and  the  remaining 
one  third  should  be  paid  in  cash.  Before  the  time  for  the  de- 
livery of  the  hops  was  expired,  and  before  any  default  by  the 
obligor,  a  suit  was  brought  on  the  bond,  and  the  agreement  was 
pleaded  in  bar.  The  court  held,  on  demurrer  to  the  plea,  thai 
if  it  were  admitted  that  the  plaintiff  was  to  receive  payment  in 
hops  as  stated  in  the  plea,  and  in  the  mean  time  was  not  to  sue 
on  the  bond,  the  agreement  was  no  bar  to  a  suit  brought  in  vio- 
lation of  its  terms;  but  that  the  defendant's  only  remedy  was  an 
action  for  the  breach  of  the  agreement:  Chandler  v.  Herricky  19 
Johns.  129.  These  authorities  sustain  the  decision  of  the  cir- 
cuit court,  that  the  pleas  under  consideration  are  bad. 

After  these  pleas  were  adjudged  to  be  insufficient,  the  cause 
was  submitted  to  the  circuit  court  upon  the  general  issue  and 
some  special  pleas  in  bar;  and  a  judgment  was  rendered  in  favor 
of  the  plaintiff  for  the  amount  of  the  note  described  in  the  dec- 
laration, with  interest.  The  evidence  is  set  out  in  the  record, 
and  shows  that  the  judgment  is  correct,  with  the  exception  that 
the  defendants  are  not  credited  with  the  money  collected  by  the 
justice  on  the  assigned  notes.  That  objection,  however,  is  obvi- 
ated  by  an  agreement  of  the  parties. 

By  CouBT.  The  judgment  is  affirmed  with  five  per  cent,  dam- 
ages and  costs. 


RiOHABDSON  V.  St.  Joseph  Irok  Compant. 

[6  Blackvobo,  U6.] 

DacL^RATiON  IN  AN  ACTION  BT  A  CoBPOBATiON  need  Bot  Ever  that  the  plaint- 
iffs are  incorporated. 

Whsrs,  upon  the  Ovebbulino  of  a  Dxmubbeb  to  one  of  the  pleas  of  the 
defendant,  he  does  not  ask  for  the  costs  of  the  issne  of  law,  he  can  not 
complain  because  no  judgment  for  such  costs  is  rendered. 

Whebe,  IK  AssiTMPsrr  iob  Goons  Sold  and  delivered,  the  plaintifi  proved 
that  the  defendant  had  admitted  the  receipt  of  the  goods,  but  stated  thai 
some  of  the  items  in  the  account  should  have  been  credited  on  a  certain 
written  agreement  made  by  him  and  another  with  the  plaintifis,  it  is  not 
error  to  allow  the  plaintiffs  to  introduce  in  evidence  the  written  agree- 
ment referred  to  by  the  defendant. 

Appointment  of  an  Agent  of  a  Cobpobation  may  bo  proved  by  paiol 
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▼hen  the  aot  of  inootporatioD  does  not  require  that  each  appointment 
should  be  in  writing,  and  it  does  not  appear  to  have  been  bo  made. 

Dm  Dux  THB  Dktshdakt  and  Anothzb  is  not  a  proper  eet-off  in  an  ao- 
tioQ  against  him  for  his  separate  debt. 

bsumcuMCT  OF  THB  EviBKNCB  TO  S(78TAiM  A  VxBDiCT  can  not  be  assigned 
as  error,  nnleea  the  record  shows  that  it  contains  all  the  STidence,  and 
that  a  motion  for  a  new  trial  was  made  and  overruled. 

Ebboe  to  the  St  Joseph  drcnit  court.    The  facts  are  stated  in 
the  opinion. 

J.  A.  JJiston,  for  the  plaintiff. 

H.  Cooper,  for  the  defendants. 

Blacefobd,  J.    The  St.  Joseph  iron  company  brought  an  ac- 
tion of  assumpsit  against  Richardson  for  goods  sold  and  deliv- 
ered, work  and  labor,  money  lent,  etc.    Pleas:  1.  The  general 
issue;  2  and  3.  Payment,  with  a  notice  of  set-off  for  work  and 
labor  in  constructing  a  lock  in  a  race  at  the  iron  works  of  the 
company,  etc.     Demurrer  to  the  third  plea,  and  the  demurrer 
OYeiruled.    Verdict  for  the  plaintiffs  for  four  hundred  and  sixiy* 
eight  dollars  and  seyenty-two  cents,  and  judgment  on  the  verdict 
The  defendant's  first  objection  to  this  judgment  is,  that  the 
declaration  does  not  contain  an  averment  that  the  plaintiffs  are 
incorporated.    It  has  been  heretofore  decided  by  this  court,  that 
sach  an  averment  is  not  necessary:  Harris  v.  Muskingum  Manu» 
facturing  Company,  4  Blackf.  267.    It  is  also  objected,  that 
though  the  circuit  court  overruled  a  demurrer  to  one  of  the 
pleas,  no  judgment  for  the  costs  of  the  issue  in  law  was  rendered 
for  the  defendanl    It  does  not  appear,  however,  that  such  a 
judgment  was  asked  for,  and  its  not  being  rendered,  therefore, 
<!An  not  be  assigned  for  error. 

Another  objection  is,  that  a  certain  written  agreement  offered 
in  evidence  by  the  plaintiffs,  was  improperly  admitted.  The 
facts  are  as  follows:  llie  plaintiffs  proved  by  their  clerk,  that 
the  defendant  had  admitted  to  him  that  he  had  been  furnished 
With  the  various  items  of  merchandise,  cash,  etc. ,  contained  in 
ft  Ull  of  particulars  exhibited  in  the  cause  by  the  pLuntiffs;  but 
that  in  making  this  admission,  the  defendant  said  that  a  charge 
of  fifty  dollars  and  some  others  in  the  bill,  should  have  been 
<^i^ted  on  a  certain  written  contract  made  by  him  and  one 
^^te  with  the  plaintiffs  for  building  a  lock,  etc.  The  plaintiffs, 
^en,  to  explain  this  objection  of  the  defendant  to  some  of  the 
items  of  the  account,  offered  in  evidence  the  contract  referred 
^  hy  the  defendant  in  his  conversation  with  the  witness.  The 
e^dcnce  was  objected  to,  but  was  admitted.    We  see  no  objeo- 
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tion  to  the  written  contract  as  evidence.  The  defendant  had 
made  it,  by  reference,  a  part  of  the  qualification  of  his  admis- 
sion, proved  by  the  plaintiffs'  witness. 

A  further  objection  is,  that  the  defendant  was  not  permitted 
to  prove,  under  his  special  pleas,  that  he  had  done  certain  work 
for  the  plaintiffs.  This  evidence  was  objected  to  by  the  plaint- 
iffs, on  the  ground  that  the  work  had  been  done  under  a  written 
contract  between  the  plaintiffs  of  the  one  part,  and  the  defend- 
ant and  one  White  of  the  other  part;  and  that  the  demand, 
therefore,  was  not  a  legal  matter  of  set-off.  To  sappoxt  this 
objection,  the  plaintiffs  offered  in  evidence  the  written  contract 
in  question,  which  was  unrescinded.  This  contract  purported 
to  be  such  a  one  as  the  plaintiffs  had  described,  and  was  signed 
by  "A.  M.  Hurd,  president  of  the  St.  Joseph  Iron  Company," 
and  by  the  defendant  and  White.  There  was  parol  proof  that, 
at  the  time  the  contract  was  executed,  Hurd  was  the  plaintiflh* 
agent  respecting  the  work  mentioned  in  the  contract,  and  that 
all  his  acts,  as  such,  were  recognized  and  admitted  by  the  com- 
pany. Upon  this  evidence  the  written  contract,  though  objected 
to,  was  admitted.  The  defendant  contends  that  the  agenfs 
authority  was  not  legally  proved,  and  that  the  contract  wai 
therefore  inadmissible.  He  supposes  that  the  appointxnent 
could  only  be  proved  by  written  evidence,  but  in  this  he  is  mis- 
taken; the  act  of  incorporation,  which  was  proved,  does  not 
show  the  appointment  to  be  invalid  if  it  was  not  reduced  to 
writing;  and  the  consequence  is,  that  its  legality  can  not  be  dis- 
puted on  the  ground,  that  the  vote  by  which  it  was  made  baa 
not  been  recorded:  Bank  of  Hie  Uniled  States  v.  Dandridge^  12 
Wheat.  64.  If  no  writing  was  essential  to  the  validity  of  the 
appointment,  the  existence  of  any  such  writing  is  not  to  be  pre- 
simied,  because  we  are  not  to  suppose  that  more  was  done  than 
was  necessaiy  to  effect  the  object  intended;  and  in  the  absence 
of  such  a  presumption,  parol  evidence  of  the  appointment  must 
be  admissible.  But  the  evidence  of  the  agent's  authority  was 
not  only  admissible,  but  it  was  also  sufficient  to  prove  the 
authority.  The  witness  stated  positively  the  existence  of  the 
agency,  and  its  direct  recognition  by  the  plaintiffs;  and  he  was 
unimpeached.  The  joint  contract,  therefore,  under  which  the 
defendant's  claim  originated,  was  proved  to  be  valid;  and  the 
(evidence  respecting  the  set-off  was  correctly  rejected. 

The  defendant  makes  one  more  objection,  and  that  i3,  that  the 
plaintiffs'  witness,  and  the  only  one  they  introduced,  did  not 
prove  that  the  amount  due  them  was  as  much  as  the  sum  found 
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in  fiidr  favor  by  the  jury.  One  answer  tc  this  objection  is,  that 
the  record  does  not  profess  to  set  out  all  the  evidence.  The  de- 
fendant's witnesses  may  have  supplied  the  deficiency  of  proof 
mentioned  by  him;  and  we  must  presume,  as  the  contraiy  does 
not  appear,  that  there  was  sufficient  evidence  to  authorize  the 
verdict.  There  is  another  answer  to  this  objection,  llie  record 
does  not  show,  that  the  opinion  of  the  circuit  court  was  taken  as 
to  the  sufficiency  of  the  evidence  to  support  the  verdict.  The 
clerk,  it  is  true,  states  that  a  motion  of  the  defendant  for  a  new 
trial  was  overruled,  but  that  statement  is  no  part  of  the  leoord. 

By  CouBT.     llie  judgment  is  affirmed  with  costs. 


Allkoatiok  of  Cosfobatb  Ezistencb:  Conndared  at  length  in  tiM  mM 
to  HarrU  v.  MutiibkgMm  Af/g.  Co.,  29  Am.  Deo.  375. 


Hipp  v.  Statel 

[5  Blaoxvomd,  149.] 

ImnEXEPER  IB  NOT  LiABLB  TO  BE  INDICTED  foT  the  Selling  of  epiritoiui  liquor 

to  an  intoxicated  penon  by  bis  barkeeper,  in  bis  absence  and  withont  his 

knowledge. 
Uasteb  is  not  Punishable  criminally  for  the  offenses  of  his  servant^  nnlwi 

they  were  committed  by  his  command  or  with  his  assent. 
JxTBT  nr  Cbixinal  CAflss  should  be  SATisnsD  beyond  all  reasonable  doubt 

of  the  defendant's  goilt,  or  they  should  acquit  him. 

Ebbob  to  the  Union  circuit  court.  The  facts  are  stated  in  the 
opinion. 

C.  B.  8mi£h  and  J,  Ryman^  for  the  plaintiff. 

TF.  Quarles,  for  the  state. 

Blackiobd,  J.  Indictment  against  an  innkeeper,  under  the 
statute  of  1832,  for  selling  a  half  pint  of  whisky  to  a  man  who 
was  intoxicated.  Plea,  the  general  issue.  Verdict  and  judgment 
against  the  defendant.  There  was  evidence  on  the  trial  tending 
to  show,  that  the  whisky  was  sold  by  an  agent  of  the  defendant; 
and  the  court  charged  the  jury,  that  though  the  sale  was  made 
by  a  person  whom  the  defendant  had  left  in  his  tayem  as  bar- 
keeper, and  though  it  was  sold  without  the  defendant's  knowl« 
edge,  yet  that  the  defendant  was  as  guiliy  as  if  the  sale  had  been 
made  by  himself.  To  this  instructicn  the  defendant  excepted; 
and  we  think  it  ought  net  to  haye  been  given.  The  landlord 
was  not  liable,  under  the  circumstances,  to  an  indictment  for  the 
act  of  his  barkeei)er.    If  the  defendant  had  commanded  the 
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offense  to  be  committed,  or  had  been  present  when  it  was  com- 
mitted, without  making  any  objection  to  it,  the  act  would  hare 
been  his  own,  and  the  indictment  coiJd  have  been  sustained. 

The  general  rule  is,  that  a  master  is  liable  in  a  civil  suit  for 
the  negligence  or  unskillfulness  of  his  servant,  when  he  is  act- 
ing in  the  employment  of  his  master;  but  that  he  is  not  subject 
to  be  punished  by  indictment  for  the  offenses  of  his  servant,  xm- 
less  they  were  committed  by  his  command,  or  with  his  assent 
The  following  is  a  leading  case  on  this  subject:  An  indictment 
was  found  against  the  warden  of  a  prison  and  his  deputy,  for 
the  murder  of  a  prisoner  by  keeping  him  in  an  unhealthy  place, 
etc.    It  was  proved  on  the  trial  of  the  warden,  that  the  act  com- 
plained of  was  done  by  the  depuiy  alone,  without  the  command 
or  knowledge  of  the  principal.     The  court  held  that  though  the 
evidence  showed  the  deputy  to  be  guilty  of  the  offense  charged, 
yet  that  the  principal  was  not  liable.    It  was  said  by  the  court 
in  that  case,  that  though  the  defendant  was  warden,  yet  it  beiDg 
found  that  there  vras  a  deputy,  he  was  not,  as  warden,  guilty  of 
the  facts  committed  under  the  authority  of  his  deputy;  that  he 
should  answer  as  superior  for  his  deputy  civilly,  but  not  crim- 
inally; that  though  a  sheriff  must  answer  for  the  offenses  of  his 
jailer  civilly,  that  is,  he  is  subject  in  an  action  to  make  satisfac- 
tion to  the  party  injured,  yet  he  is  not  to  answer  criminally  for 
the  offenses  of  his  under-officer;  that  he  only  is  criminally  pun- 
ishable, who  immediately  does  the  act  or  permits  it  to  be  done 
Hale's  P.  C.  114;  that  therefore  if  an  act  be  done  by  an  under- 
officer,  unless  it  is  done  by  the  command  or  direction  or  with 
the  consent  of  the  principal,  the  principal  is  not  criminally  pun- 
ishable for  it:  Bex  v.  Huggina^  2  Ld.  Baym.  1574.    We  have  also 
had  a  cause  in  this  court  in  which  the  same  principle  is  decided. 
It  was  an  indictment  against  a  person  for  retailing  spirituous 
liquors  without  a  license.    The  defendant's  wife,  in  his  absence, 
had  committed  the  offense,  and  there  was  no  proof  of  his  having 
authorized  the  act.    The  court  held  that  the  husband  was  not 
liable:  Pennybaker  v.  The  State,  2  Blackf.  484. 

The  question  whether  the  barkeeper  can  be  indicted  for  the 
offense  imder  consideration  can  have  no  influence  on  this  case. 
It  is  sufficient  for  the  defense  against  this  indictment,  that  the 
statute,  under  the  circumstances,  does  not  apply  to  the  defendant. 

It  appears  that  the  court  refused  to  charge  the  jury,  that  if 
they  had  reasonable  doubts  of  the  defendant's  guilt  as  charged 
in  the  indictment,  they  should  acquit  him.  The  court  ought  to 
lave  given  the  charge:  Eiler  v.  The  State,  4  Blackf.  552;  The 
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Uinted  SUOes  y.Wibcm,  1  Baldw.  100.  There  is  a  question  inade 
in  this  cause  xelatiTe  to  the  admission  of  certain  testiinonyy  bat 
its  examination  is  not  necessary. 

BjCoiTBT.    The  jndgment  is  reversed*    Oaose  remanded,  etc 


Hunt  et  Ux.  v.  Jenninob. 

[5  BL40EVOBD»  199.] 

Bmpsauno  a  Staxutb  vbom  which  a  Ck>uxT  DxBivBS  ns  JUBUDIOnOVi 
deptiviMi  it  of  the  power  to  proceed  in  caaes  pending  ftt  the  time  of  the 
repeaL 

Ebbob  to  the  Wanen  oircait  court.    The  facts  are  stated  in 
the  opinion. 

A.  8.  WhUe  and  B.  A.  Lockwood^  for  the  plaintifftu 

W.  M.  Jenners,  C.  Fletcher ^  and  0.  BiUler,  contra. 

BiiAOKFOBD,  J.  Jennings  filed  a  bill  in  chancery  against  Hont 
and  -wife,  on  the  tweniy-second  of  February,  1838,  in  the  War- 
ren circuit  cotirt.  The  object  of  the  bill  was  to  obtain  a  decree 
for  the  sale  of  certain  mortgaged  lands  situate  in  Jasper  couniy. 
At  the  October  term,  1838,  the  defendants  moved  for  a  dismis- 
w>n  of  the  suit,  on  the  ground  that  the  court  had  no  ju« 
tisdiction  of  the  cause,  but  the  motion  was  overruled.  At  the 
same  term,  a  final  decree  was  rendered  for  the  complainant. 
The  question  of  jurisdiction  is  the  only  one  in  the  cause. 

In  1835,  the  boimdaries  of  Jasper  couniy  were  designated, 
and  that  part  of  it  in  which  the  lands  in  question  lie,  was  at- 
tached to  Warren  couniy:  Stat.  1835,  46,  86.  On  the  seyen- 
teenth  of  February,  1838,  a  statute  passed,  declaring  that  from 
the  fifteenth  of  March  next  following,  Jasper  couniy  should 
have  the  jurisdiction  of  an  independent  coimty,  etc.,  but  that 
*'  the  statute  should  not  afiect  any  legal  process  commenced 
prior  to  the  passage  of  the  same:"  PriTate  Acts,  1838,  268.  The 
statute  of  1838  is  a  virtual  repeal  of  that  of  1835,  as  respects 
the  jurisdiction  of  the  Warren  circuit  court  within  the  bounda- 
ries of  Jasper  couniy,  after  the  fifteenth  of  March,  1838,  except 
as  to  suits  commenced  before  the  seventeenth  of  February,  1838. 
It  f ollovrs,  that  as  the  bill  before  us  was  filed  after  the  seventeenth 
of  February,  1838,  and  the  decree  rendered  after  the  fifteenth  of 
March  foUovring,  the  court  had  no  jurisdiction  at  the  time  of 
the  decree.  The  authoriiy  of  the  court  ceased  upon  the  repeal 
of  the  statute  which  conferred  the  authority. 

DBO.ToL.XXXin-^ 


466  SuiTON  V.  Beagan.  [Indiana 

We  acted  upon  this  principle  in  diamissing  seyeralsnitB  at  th^ 
last  term.  By  the  statute  of  1831,  a  cause  which  had  originated 
before  a  justice  of  the  peace,  and  had  been  taken  by  appeal  to 
the  circuit  court,  might  be  brought  to  this  court  by  a  writ  of 
error  or  appeal,  if  the  amount  in  controversy,  inclusiye  of  inter- 
est and  costs,  amounted  to  tweniy  dollars.  The  statute  of  1838 
depriyed  us  of  jurisdiction  in  such  cases,  unless  the  amoust  in 
controversy,  exclusive  of  interest  and  costs,  amounted  to  twenty 
dollars.  ThQ  cases  which  had  been  brought  up  mider  the  stat- 
ute of  1831,  and  did  not  come  within  that  of  1838,  were  dis- 
missed for  want  of  jurisdiction. 

The  law  governing  all  such  cases  is  this:  Whenever  a  statata 
from  which  a  court  derives  its  jurisdiction  in  particular  cases  is 
repealed,  the  court  can  not  proceed  under  the  repealed  statute, 
even  in  suits  pending  at  the  time  of  the  repeal,  unless  they  ai» 
saved  by  a  clause  in  the  repealing  statute:  MiUer^s  case,  1  W. 
Bl.  451;  Case  of  Eaifidd  Township,  4Teates,  392;  Yeaian  et  al.  v. 
The  United  Siaies,  5  Granch,  281. 

ByCouBT.  The  decree  is  reversed  with  costs.  Cause  zBmandei\ 
etc. 


Doe,  ex  dem.  Sihton,  v.  Keagan  et  al. 

[S  BL40XF0BO,  217.] 

OranoNS  OF  Witkesses  mat  be  Taken  as  to  the  Santtt  or  a  ObaittoEy  thr 

facta  upon  which  such  opiniona  are  founded  being  given. 
Men  of  Medical  Skil  who  have  no  Personal  Knowledge  of  the  Fioir 

may  be  asked  their  opinions  whether  certain  appeanmoes  detaOod  b^ 

other  witnesses  are  symptoms  of  insanity. 
OranoN  OF  A  Person  Ndr  of  the  Medical  Profession  is  not  eridanoe,  iiii> 

less  the  facts  upon  which  it  is  baaed  have  oome  under  his  obaervatioii^ 

and  unless  also  he  states  those  facts  to  the  juxy. 
Objection  to  a  Deed  upon  the  ground  of  the  grantor's  inaanityis  the  pn^« 

subject  of  inquiry  for  a  jury,  and  it  is  not  for  the  ooort  to  dedde  whetliar 

or  not  the  grantor  was  insane. 
Declarations  of  a  Grantor  made  at  the  time  of  the  exeeation  of  a  deed,  at 

to  the  consideration  thereof,  are  admissible  in  evidence  aa  part  of  the  rm 

gestcs,  to  prove  the  consideration  of  the  deed. 
Parol  Evidence  is  not  Admissible  to  show  that  a  suit  was  defeated  by  a 

plea  of  infancy;  the  record  should  be  produced. 
Opinion  of  the  Trial  Court  as  to  the  adnussibility  of  evidence  will  be  pra 

sumed  correct,  unless  the  record  show  it  to  be  otherwise. 
Witness  can  not  be  Impeached  by  showing  by  others  that  he  baa  previooaly 

made  contradictory  statements,  unleaa  he  ia  first  examined  aa  to  math 

previous  statements. 
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Ebbob  to  the  Fayette  circuit  court.  The  facts  are  stated  in  the 
opinion. 

(7.  ff.  Test  and  B.  W.  Thompson^  for  the  plaintiff*. 

(7.  B.  8mUh  and  J.  S.  Newman,  for  the  defendants. 

Blagkfobd,  J.  This  "was  an  action  of  ejectment  for  a  tract  of 
land  in  Fayette  county.  Plea,  the  general  issue.  Verdict  and 
judgment  for  the  defendants. 

On  the  trial  certain  depositions,  taken  by  the  plaintiff,  were 
suppressed  on  the  defendants'  motion.    These  were  depositions 
in  which  the  witnesses  expressed  their  opinions  that  one  Joseph 
Beagan,  under  whom  the  defendants  claim,  was  insane  at  the 
time  of  his  execution  of  a  deed  to  them  for  the  premises  in  dis- 
pute.   These  depositions  were  correctiy  suppressed.    The  opin- 
ions of  witnesses  may  be  taken  as  to  the  sanity  of  a  grantor,  but 
the  facts  upon  which  the  opinions  are  founded  must  be  also 
stated.    Men  of  medical  skill,  who  have  no  personal  knowledge 
of  the  facts,  may  be  asked  their  opinions  whether  certain  appear- 
ances, detailed  by  other  witnesses,  are  symptoms  of  insanity: 
Bex  y.  Wrighl,  Buss.  &  By.  Cro.  Cas.  456.     But  the  opinion  of 
a  person  not  of  the  medical  profession  is  not  OTidenoe,  unlesa 
the  facts  upon  which  it  is  based  have  come  under  his  own  oIk 
flervation,  and  unless  also  he  state  those  facts  to  the  jury.    In* 
the  case  before  us,  the  facts  were  not  stated  from  which  the^ 
opinions  were  formed,  and  the  testimony  was  consequentiy  in^ 
admissible. 

After  the  plaintiff  had  closed  his  evidence,  the  defendants' 
proved  Joseph  Beagan's  execution  of  the  deed  under  which  they 
claimed,  and  then  offered  it  in  evidence.  The  plaintiff  objected 
to  the  reading  of  the  deed,  on  the  ground  of  the  grantor's  in- 
fift&ity,  and  offered  to  prove  the  insanity  to  the  court.  The 
objection  was  correctiy  overruled.  It  was  not  for  the  court  to 
decide,  whether  the  grantor  was  insane  or  not.  The  defendants 
^^g  proved  the  execution  of  the  deed,  had  a  right  to  read  it 
to  the  juiy;  and  it  was  for  the  plaintiff,  afterwards,  to  satisfy 
^6  j^ny,  if  he  could,  that  the  grantor  was  insane  at  the  time  the 
deed  was  executed.  The  objection  to  a  deed  on  the  groimd  of 
^e  grantor's  insanity,  is  like  an  objection  to  it  on  account  of 
its  execution  having  been  obtained  by  fraud  or  by  duress,  and  is 
the  proper  subject  of  inquiry  for  a  jury. 

To  prove  the  consideration  of  the  deed  executed  by  Joseph 
^^•^agan,  the  defendants  offered  to  prove  that,  at  the  time  of  its 
execution,  William  Beagan,  one  of  the  defendants,  told  ihib 
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grantor  that  he  had  used  one  thousand  three  hundred  dollars  of 
his,  William  Beagan's  property;  to  which  the  grantor  answered 
that  he  thought  it  was  not  quite  so  much.  The  plaintiff  objected 
to  this  evidence,  but  the  court  oyerruled  the  objection.  The 
conyersation  in  question  took  place  during  the  tremsaction,  and 
was  a  part  of  the  res  gestce.  The  objection  to  the  evidence  was, 
therefore,  without  foundation.  Joseph  Beagan's  written  ac- 
knowledgment of  the  same  date  with  the  deed,  that  the  deed 
was  executed  in  consideration  of  certain  debts  due  finom  him  to 
the  defendants,  was  admitted  in  evidence,  though  objected  to 
bj  the  plaintiff.  This  acknowledgment  was  also  a  part  of  tiie 
res  gestcB,  and  was  legal  testimony. 

As  a  further  proof  of  the  consideration  of  Joseph  Beagan's 
deed,  the  defendants  proved  that  William  Beagan,  one  of  the 
defendants,  had  executed  a  note  as  surety  for  Joseph  Beagan 
,  for  a  certain  sum  of  money.  On  the  cross-examination  of  the 
witness,  who  stated  that  fact,  the  plaintiff  offered  to  prove  thai 
in  a  suit  on  the  note,  William  Beagan  avoided  a  judgment 
against  him  by  pleading  infancy,  and  that  his  co-surety  was 
compelled  to  pay  the  money,  llie  evidence  was  objected  to, 
and  the  objection  sustained.  This  evidence  was  objectionable 
because  it  was  parol.  The  record  of  the  suit  should  have  been 
produced. 

The  plaintiff  offered  to  prove  that  the  witness  had  eqnressed 
ran  opinion  to  one  of  the  defendants,  that  Joseph  Beagan  was 
insane,  but  the  evidence  being  objected  to  was  rejected.  It  does 
^ot  appear  when  this  conversation  took  place,  nor  to  what  time 
it  referred,  and  were  it  necessary,  we  must  presume  in  favor  of 
the  opinion  of  the  court,  that  it  occurred  at,  and  had  reference 
to,  a  time  subsequent  to  the  execution  of  the  deed.  It  is  un- 
necessary, therefore,  to  notice  this  evidence  further. 

The  plaintiff  makes  one  other  objection.  Houston,  one  of  the 
defendants'  witnesses,  stated  that  he  saw  nothing  unusual  in 
Joseph  Beagan's  conduct  at  Cincinnati,  about  the  time  the  deed 
in  question  was  executed.  He  was  cross-examined;  bat  no 
inquiry  was  made  of  him  whether  he  had  previously  made  dif- 
ferent statements  on  the  subject.  The  plaintiff  afterwards 
offered  to  prove  by  another  witness  that  Houston  had,  before 
the  trial,  made  statements  respecting  Joseph  Beagan's  insanity, 
different  from  those  made  by  him  as  a  witness.  This  evidence 
was  objected  to,  and  the  objection  sustained.  It  was  the  plaint- 
iff's object,  by  this  evidence^  to  impeach  the  credit  of  Houston 
by  showing  his  contradictory  statements  respecting  a  matto 
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relevant  to  the  cause.  This  mode  of  impeaching  Houston's 
eiedit  would  have  been  admissible,  if  the  plaintifT  had  hud  a 
f onndation  for  it,  by  interrogating  Houston  himself  as  to  the 
previous  statements.  It  has  often  been  decided  that  an  oppor- 
tonify  must  first  be  given  to  thewitness  to  answer  respecting 
bis  previous  statements,  before  they  can  be  proved  by  other  tes- 
timony: 7^  Queen'8  case,  2  Brod.  &  B.  284,  314;  Angus  v. 
Sndth,  1  Moo.  &  M.  473;  Crowley  v.  Page,  7  Car.  &  P.  789; 
Boerson  v.  Carpenter,  17  Wend.  419;  McKinney  v.  Neil,  1  Mc- 
Lean, 540,  547.  In  the  present  case,  the  plaintiff  not  having 
laid  the  proper  foundation  for  his  proposed  inquiry,  the  objec- 
tion to  the  evidence  was  valid. 

By  CouBT.     The  judgment  is  affirmed  with  costs. 


PiTlfAN  V.  KiNTNEB. 

[5  BL40XFOBD,  280.] 

A  Spiciai.  Plica  which  Amounts  to  a  Denial  of  an  allegation  which,  in 
the  fint  instance,  the  plaintUOf  would  be  bound  to  proYe,  under  the  gen* 
enl  ittne,  to  sustain  his  action,  Lb  bad  as  amounting  to  the  general  issue; 
hat  where,  in  au  action  of  debt  upon  a  written  obligation,  the  defendant 
pleaded  specially  that  he  had  executed  the  writing  sued  on,  but  averred 
that  he  did  so  on  behalf  of  a  corporation  of  which  he  was  president,  un- 
der the  seal  of  the  corporation,  in  confonnity  to  its  by-laws  and  for  a 
corporate  debt,  it  was  held  that  such  plea  was  allowable,  and  that  it  did 
not  amount  to  the  general  issue. 

Am  Aobnt  who  Makes  a  Contraci  in  the  name  of  his  principal  beyond 
his  anthority,  or  engages  that  he  himself  or  his  prinoipal  will  perform  a 
oertam  thing,  assumes  a  personal  responsibility,  though  he  is  described 
in  the  contract  as  the  agent;  and  if,  on  the  other  hand,  being  clothed 
with  the  requisite  authority,  he  contracts  in  the  name  of  his  principal* 
the  latter  only  is  bound. 

A  FBomsx  BY  the  President  and  directors  of  the  **Corydon  steam  mill 
company,"  made  for  a  corporate  debt,  and  executed  by  the  president  of 
the  company,  as  such,  under  the  corporate  seal,  in  conformity  to  its  by- 
lawsy  is  binding  upon  the  corporation,  and  for  a  violation  thereof  it 
may  be  sued  in  its  corporate  name. 

Appeal  from  the  Harrison  circuit  court.    The  facts  are  stated 
in  the  opinion. 

JBT.  P.  ThomUni,  for  the  appellant. 

0.  Fletcher  and  O.  Butler,  for  the  appellee. 

DswEY,  J.    Pitman  sued  Kintner  in  debt.    The  declaration 
contains  three  counts,  each  alleging  that  the  defendant  '*  by  and 
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under  the  deBoriptioii  of  president  of  the  Coiydon  steam  mill 
company,  by  his  certain  writing  obligatoiy  signed  by  the  name 
and  style  of  P.  S.  Kintner,  president,  sealed  with  his  seal/'  etc. 
The  defendant  crayed  oyer  of  the  instroments  saed  on.     One  of 
them  (which  is  a  sample  of  the  whole)  reads  as  follows: ''  Twelve 
months  after  date,  we,  the  president  and  directors  of  '  Tba  Co- 
iydon steam  mill  company,'  promise  to  pay  DaTid  Pitman  one 
hundred  and  fifiy  dollars,  with  interest  at  the  rate  of  six  per 
cent,  per  annum,  for  yalue  received.    P.  S.  Eintner,  president. 
{Seal.]"    The  defendant  then  pleaded,  that  he  executed  the  sev- 
eral contracts  mentioned  in  the  declaration,  as  president  of  the 
board  of  directors  of  the  Coiydon  steam  mill  company  (which 
was  a  corporation  created  by  a  certain  statute),  for  and  in  con- 
sideration of  moneys  loaned  by  the  plaintifT  to  the  company  for 
its  sole  use  in  carrying  on  the  business  of  the  corporation;  that 
the  promises  were  made  on  behalf  of  the  company  in  conformity 
to  its  by-laws;  and  the  scrawl  annexed  to  eadi  of  the  signatures 
of  the  defendant  as  president  of  the  company,  was  the  common 
seal  of  the  corporation.    To  this  plea  the  plaintiff  demurred  spe- 
cially, and  assigned  for  cause  of  demurrer,  that  it  amounted  to 
the  general  issue.     The  court  sustained  the  plea,  and  rendered 
judgment  for  the  defendant. 

We  think  this  decision  was  correct.  The  general  doctrine  is, 
that  a  special  plea  which  amounts  to  a  denial  of  an  allegation 
which,  in  the  first  instance,  the  plaintiff  would  be  boimd  to 
prove  under  the  general  issue,  to  support  his  action,  is  bad,  as 
amounting  to  the  general  issue:  1  Chit.  PI.  498;  1  Saund.  28, 
n.  1.  The  plea  under  consideration  does  not  deny  any  tad 
which,  had  the  general  issue  been  pleaded,  the  plaintiff  would 
have  been  obliged  to  prove.  It  admits  the  execution  of  the  con- 
tracts by  the  defendant,  but  alleges  in  avoidance  of  his  personal 
responsibility,  that  he  executed  them  in  behalf  of  the  Coiydon 
eteam  mill  company,  as  president  thereof,  under  the  seal  of  the 
corporation,  in  oonformiiy  to  its  by-laws,  and  for  a  corporate 
debt.  The  character  of  this  plea  is  very  similar  to  that  of  a 
special  plea  alleging  the  delivery  of  a  bond  as  an  escrow,  and 
not  as  a  deed,  and  that  the  condition  on  which  it  was  to  become 
a  deed  has  not  been  performed.  Such  a  plea  is  allowable,  though 
the  special  matter  of  it  might  be  given  in  evidence  under  the 
general  issue:  Twyford  v.  Bernard,  T.  Baym.  197;  1  Chit.  PI. 
479;  Stoytea  v.  Pearson,  4  Esp.  256.  We  see  no  objection  to  the 
plea  in  this  case  as  amounting  to  the  general  issue,  which  might 
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Qot  be  UEged  with  quite  as  much  force  against  the  plea  sustained 
hy  these  aathorities. 

A  further  objection  is  raised  against  the  decision  of  the  circuit 
court,  which  is,  that  even  admitting  the  defendant's  authority  as 
president  of  the  Coiydon  steam  mill  company  to  bind  it  by 
contract,  he  has  not  in  the  present  instance  done  so,  but  has 
rendered  himself  personally  liable.  In  support  of  this  position, 
McClure  et  al.  y.  Bennett,  1  Blackf.  189  [12  Am.  Dec.  223],  and 
Deming  t.  BxJtXLiU  et  al..  Id.  241  ^d  notes,  are  cited.  The  gen- 
eral doctrine  recognized  by  those  decisions,  so  far  as  it  has  any 
application  to  this  case,  is,  that  an  agent,  who  makes  a  contract 
in  the  name  of  his  principal  beyond  his  authoriiy,  or  who  en- 
gages that  he  himself,  or  his  principal,  will  perform  a  certain 
thing,  assumes  a  personal  liability,  though  he  is  described  in  the 
contract  as  agent;  and  if,  on  the  other  hand,  being  clothed  with 
the  requisite  authoriiy,  he  contracts  in  the  name  of  his  princi- 
pal, the  latter  only  is  bound. 

The  case  before  us,  tested  by  these  principles,  does  not  seem 
to  be  attended  with  much  difficulty.  The  law  incorporating  the 
Corydon  steam  mill  company  declares  itself  to  be  a  public 
statute;  and  as  such  we  are  bound  to  notice  it.  We  think  its 
enactments  authorize  the  corporation  to  contract  debts  to  a  cer- 
tain amount;  and  that  it  has  a  right  to  borrow  money  to  aid  in 
prosecuting  its  business :  Laws  of  1834,  85.  The  debt  for  which 
the  securiides  in  question  were  executed,  was  a  legal  corporate 
debt.  From  the  tenor  of  those  instruments,  connected  with  the 
facts  disclosed  by  the  plea,  it  seems  certain  that  neither  the 
plaintiff  nor  defendant  contemplated  the  personal  responsibiliiy 
of  the  latter  at  the  time  of  executing  the  contracts.  There  is  no 
language  in  them  which  has  reference  to  him  in  his  individual 
capadiy;  he  undertook  nothing  personally,  llie  engagement 
was,  that  **  the  president  and  directors  of  the  Coiydon  steam  mill 
company"  would  pay,  etc. ;  to  which  promise  the  defendant  sub- 
scribed his  name  as  president,  and  affixed  the  corporate  seal, 
that  being  the  mode  of  contracting  on  the  part  of  the  corpora- 
tion prescribed  by  its  by-laws.  It  is  evident  that  the  adjunct 
''  president"  was  not  designed  by  the  defendant  as  mere  personal 
description  of  himself,  but  that  it  was  meant  to  designate  the 
capacity  of  agent  in  which  he  subscribed  the  contract  of  his 
principals.  But  it  is  argued  that  as  the  corporate  name  of  the 
institution  is  **  the  Ooiydon  steam  mill  company,"  the  phrase- 
ology of  the  contracts  does  not  designate  the  corporation.     We 
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Uiixik  oiheorwiae.  A  promise  bj  the  president  and  diTBcion  of 
"  the  Ooxydon  steam  mill  company/'  made  for  a  oorpoxate  debt, 
executed  by  the  president  of  the  company,  as  sach,  nnder  the 
corporate  seal  in  conformity  to  its  by-laws,  is  a  promise  by  the 
corporation,  for  a  violation  of  which  it  may  be  sued  by  its  oor- 
poratename.    The  circnit  court  was  right  in  sustaining  the  plea. 

By  OouBT.    The  judgment  is  affirmed  with  costs. 


Agirt  Pibsovazxt  Liabli  on  bDlornoteorotfaer  oontzafltiigMd  hf  hliB» 
«rh«D:  86o/?M0t<erT.  J?otnter,24Aiii.1>oo.62;  Penbt  r.  Skadom,  25  Id.  058; 
Amdrvm  ▼.  Atea,  28  Id.  fl21|  CMUm  ▼.  Attm,  27  Id.  iaO|  NetpkmU  t.  Dmi- 
lap^81Id.4i. 


Vi     f. 
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Tubnham's  Exeoutbix  V.  Shouhb. 

[8  Djlkjl,  8.] 

Oom  wiBB  KOT  Awarded  to  a  Suocessful  DxrKNDART  at  the  oommon  law. 

They  were  first  given  by  a  statate  of  Henry  Vlll.,  tmt  only  in  aotiond 

for  wrongs  personally  done  to  the  plaintiff,  or  in  actions  npon  oontraots 

'       loppoBed  to  have  been  made  between  the  plaintiff  and  some  other  person. 

Ddkndant  is  not  Entitled  to  Judgment  fob  Cobts  against  a  pUuntiff 
Boing  in  cuitre  droU^  for  a  breach  of  a  contract  made  with  the  deceased 
person  whom  he  represents;  bnt  a  personal  representative  who,  as  such, 
snes  on  a  cause  of  action  for  which  suit  either  shoold  or  might  have  been 
brought  in  his  own  individual  right  or  character,  may  have  judgment 
for  costs  awarded  against  him,  to  be  levied  de  bonis  tettaioriay  ai  vel  non, 
de  bonis  proprlia, 

CoTEKAKT.    Error  to  ihe  circuit  court  for  Shellsj  conniy.  The 
opinion  states  the  case. 

MsHenry  and  Sprigg^  for  the  plaintiff. 

No  appearance  for  the  defendant. 

By  Court,  Bobebtson,  C.  J.  Eliza  Tumham,  as  executor  of 
her  deceased  husband  (John  Tumham),  sued  Daniel  Shouse  for 
ftQ  alleged  breach  of  his  coTenant  with  the  testator,  whereby  he 
coYenanted  that  a  slave,  whom  he  sold  and  transferred  to  him 
by  the  same  writing,  was  then  soimd.  On  an  issue,  or  a  plea, 
traversing  the  allegation  that  the  slave  was  unsound  at  the  date 
of  the  covenant,  the  jury  found  a  verdict  for  the  defendant  in 
the  action;  and,  thereupon,  the  circuit  court  rendered  judgment 
in  bar  of  the  action,  and  also  a  judgment  against  the  plaintiff 
ioT  costs  de  bonis  tesUUaris.  To  reverse  the  judgment  for  costs 
this  writ  of  error  is  prosecuted. 
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Tho  common  law  did  not  entitle  a  successful  defendant  to  costs 
in  any  common  law  action.  And,  therefore,  all  the  light  which 
a  defendant  can  claim  to  judgment  for  costs,  in  any  such  action, 
must  be  derived  from  statutory  enactment.  A  statute  of  23 
Henry  VJJLl.,  c.  15,  sec.  1,  provided,  in  substance,  that  the  de- 
fendant shall  be  entitled  to  costs,  *'  if  the  plaintiff  be  nonsuited, 
or  a  verdict  pass  against  him  in  any  action,"  etc.,  '*  upon  a  wrong 
personally  done  to  the  plaintiff,  or  in  any  action,"  etc.,  "upon 
any  specialty  made  to  the  plaintiff,  or  upon  any  contract  sup- 
posed to  have  been  made  between  the  plaintiff  and  any  otbex 
person." 

This  first  statute,  allowing  costs  to  a  defendant,  has  been  veiy 
properly  construed  as  not  applying  to  an  action  by  an  execu- 
tor, upon  a  contract  with  his  testator,  or  for  a  wrong  done  to 
his  testator.  And  no  subsequent  statute,  which  can  opexate 
here,  has  extended  a  defendant's  right  to  costs,  in  an  action 
against  him  by  an  executor,  upon  a  cause  of  action  which  had 
accrued  only  to  his  testator,  or  for  a  breach  of  a  contract  with 
his  testator.  It  has  been  often  adjudged  in  this  state,  as  well 
as  in  England,  that,  in  such  a  case  as  this,  there  is  no  statute  or 
principle  of  the  common  law  which  entitles  a  defendant  to  any 
judgment  for  costs  (either  de  bonis  propriis  or  bonis  testaloris) 
against  a  plaintiff  suing  in  avire  droit,  for  a  breach  of  a  contract 
with  the  deceased  person  whom  he  represents:  See  Orimslead  t. 
Shirley ,  2  Taunt.  116;  Baynham  v.  MatthewSy  Stra.  871;  Coohey. 
Lucas,  2  East,  896;  Efollis  v.  SmiOi,  10  Id.  293;  Tattersaa  t. 
Groote,  2  Bos.  k  Pul.  265;  Barnard  v.  IRgdon,  1  Chit.  184;' 
Combre  v.  HardcasUe,  3  Bos.  ft  Pul.  116;  Thornton,  Executor  (^ 
Champ,  V.  Jett,  1  Wash.  (Va.)  138;  Carres  Eeecutor  v.  Andersm, 
2  Hen.  &  M.  (Ya.)  869;  Jameson's  Administrator  v.  Young,  2  Idtt. 
(Ky.)  387;  Gaperton,  Administrator  of  Carr,  v.  CaUison,  1  J.  J. 
Marsh.  896;  BuJtchcraJVs  Executor  v.  Gentry  etal.,2  Id.  499. 

It  is  equally  well  settled,  however,  by  adjudge4  cases,  that  a 
defendant  may  be  entitled  to  a  judgment  for  costs  against  an 
unsuccessful  plaintiff,  who,  as  executor,  sued  him  on  a  cause  of 
action  for  which  the  suit  either  should,  or  might,  have  been 
brought  in  the  plaintiff's  individual  right  or  character:  in  which 
case  costs  may  be  adjudged  against  the  plaintiff,  de  boms  testa- 
toris,  si  vet  non,  de  bonis  propriis:  2  Hen.  &  M.  869,  supra. 
And  it  has  also  been  adjudged  in  England  that  a  plaintiff,  who 
has  abused  his  fiducial  privileges  by  wantonly  prosecuting,  in  a 
representative  character,  a  groimdless  suit,  or  has  vexed  a  de- 

1.  3  B«m.  ft  Aid.  218. 
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fendant  by  culpable  default,  may,  in  fhe  discretion  of  the  court 
in  which  the  snit  is  pending,  be  compelled,  personally,  to  pay 
special  costs,  as  a  penalty  for  contempt,  and  as  some  reparation 
to  the  party  who  has  been  thus  inexonsably  subjected  to  vexation 
and  expense.  Bat  in  this  last  class  of  ca^es,  the  judgment  not  be- 
ing for  costs,  as  costs,  and  the  question  ol  malconduct  or  contempt 
not  being  involyed  in  the  issue,  or  litigated  between  the  parties, 
the  plaintiff  should,  by  rule  or  otherwise,  have  an  opportunity  to 
exonerate  himself  from  apparent  or  imputed  misconduct;  and 
the  order,  if  one  should  be  made,  directing  a  taxation  against 
him,  should  be  special,  showing  that  he  was  either  heard,  or 
had  been  cited  to  show  cause,  and  showing,  also,  the  cause  and 
extent  of  the  taxation  by  the  derk.  A  general  judgment  merely 
for  costs,  as  costs,  would,  of  course,  be  erroneous  in  such  a  case: 
Williams  on  Executors,  and  Conibre  v.  Eardcastley  supra. 

It  may  be  possible  that  the  costs  were  adjudged  in  this  case, 
in  consequence  of  supposed  misconduct  in  prosecuting  a  vexa- 
tions action,  knowing  it  to  be  grotmdless.  But  the  judgment 
is  general,  and  in  the  usual  style  of  ordinary  judgments  for 
costs,  where  costs  are  given  by  law;  and  we  have  no  right  to 
presume  what  the  record  does  not  intimate,  and  what  does  not 
appear  to  have  been  either  tried  or  adjudged.  Therefore,  even 
if  we  should  recognize  the  British  doctrine  and  practice  on  this 
point  (a  matter  we  need  not  now  determine  conclusively),  the 
judgment  in  this  case  for  costs  could  not  be  sustained. 

Wherefore,  the  judgment  for  costs  must  be  deemed  erroneous, 
and  must,  therefore,  be  reversed. 


Costs,  LiABnirr  or  Exxcutobs  iob:  See  PotU  v.  SmUk^  24  Am.  Deo.  869; 
Frinky.  Luyten,  1  Id.  038,  note  640. 

Costs,  wbxk  not  Allowed:  See  Rkkourdmn  v.  Richardson^  30  Am.  Deo. 
538;  Hooper  v.  Pair,  29  Id.  258;  PtopU  y.  N,  T.  Common  Pleas,  28  Id.  495, 
note  500;  Waters  y.  Oooch,  22  Id.  108;  Waring  v.  Crane,  21  Id.  70,  note  73; 
De  La  Vergne  y.  Bvertson,  19  Id.  411;  Saunders  v.  Frost,  10  Id.  394,  and  note 
405,  where  the  tubjeot  of  ooets,  at  law  and  in  equity,  is  oonBldered. 


Gubling's  Adm'bs  v.  Gubling's  Heibs. 

[8  DiJiA,  88.1 

OiviSBTO  "a  Pubuo  Sxminakt"  is  a  Valid  Chabttt  within  the  scope  and 

protection  of  the  statute  43  Kliz.,  and  a  trust  is  raised  thereby  which 

may  be  judicially  executed. 
Doctrine  or  Cr  Pkes,  as  Appliicd  bt  the  Chanceli  or  of  England,  is  not, 

to  its  full  extent,  a  judicial  dootrioe,  and  so  far  as  it  is  ultra-judicial  it 

can  not  be  recognized  by  courts  of  equity  here. 
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A  PiniLio  Seminabt  Dbsionated  as  a  Obnxral  Object  of  Chakiit,  by  a 
testator,  mast  be  nnderstood  to  mean,  either  a  seminary  or  the  seminaiy 
of  his  coanty,  or  any  seminary  which  his  executors  or  a  oonrt  of  eqni^, 
in  the  exercise  of  a  sound  discretion,  may  select,  as  best  adapted  to  eflEiBCt 
the  object  of  the  charity. 

Will,  as  to  Slaves,  mijst  be  Undebstood  as  Sfbakino  at  Tbseaxob^ 
BsATn,  and  those  acquired  after  the  publication  of  it,  pass  thereby. 

Bill  in  cliancery.  Appeal  from  the  drcnit  comi  for  Trigg 
county.    The  opinion  states  the  case. 

R.  Wickliffe,  jun,^  for  the  appellants. 

Owsley  and  Morehead^  for  the  appellees. 

By  Court,  Bobebtson,  C.  J.  James  Curling,  who  died  in 
1833,  by  his  will,  published  in  1815,  devised  his  estate  to  his 
wife  during  her  life,  and  then  made  the  following  devise:  ''  And 
at  the  decease  of  my  said  wife,  it  is  my  will  and  desire  that  my 
negro  boy,  Harry,  shall  cease  from  slavery  and  be  emancipated 
and  set  free,  and  that  the  remaining  part  of  my  estate  shall  be 
left  for  the  use,  privilege,  and  benefit  of  a  public  seminary— 
that  the  said  property  shall  not  be  sold,  but  rented  and  hired 
out  for  the  purpose  aforesaid." 

It  appears  that,  at  the  time  of  his  death,  the  testator,  who  was 
childless,  owned  a  tract  of  land  of  no  great  value,  in  the  coimiy 
of  Trigg,  on  which  he  continued  to  reside  from  some  time  prior 
to  the  date  of  his  will,  a  few  slaves,  some  of  whom  he  had  ao* 
quired  after  the  publication  of  his  will,  and  an  inconsiderable 
personal  estate.  Mrs.  Curling,  the  devisee  for  life,  having  re> 
nounced  the  will  and  taken  dower,  the  appellees,  claiming  the 
estate  as  the  collateral  kindred  of  the  testator,  and  insistiTig 
that  the  devise  to  the  use  of  '*a  public  seminary"  was  void, 
filed  a  bill  in  chancery  against  the  administrators  with  the  will 
annexed,  for  settlement  and  distribution.  The  administrators 
denied  that  the  devise  was  void;  and  having  made  their  answer 
a  cros8*bill,  and  made  the  attorney-general  a  defendant  to  it, 
they  prayed  for  a  decree  for  applying  the  testator's  bounty  in 
aid  of  some  seminary  of  learning  alr^idy  established,  or  to  the 
founding  of  a  new  one.  The  trustees  of  the  Trigg  county  sem* 
inary,  established  and  organized  since  the  date  of  the  will,  be- 
ing afterward  made  defendants  to  the  original  bill,  filed  an 
answer,  in  which  they  insisted  that  the  institution  tmder  their 
superintendence  was  entitled  to  the  fund  dedicated  by  the  will 
"  to  the  use,  privilege,  and  benefit  of  a  public  seminary."  The 
circuit  court,  being  of  the  opinion  that  the  devise  to  '*  a  pub^*o 
seminary"  was  void,  dismissed  the  cross-bill,  and  decreed  tl   t 
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the  appellees  were  entitled  to  the  estate  as  keirB  and  distribntees. 
And,  by  consent,  this  appeal  is  prosecuted  bj  the  administrators 
and  trostees,  for  reversing  that  decree. 

As  hitherto  decided,  the  will,  as  to  the  slaves,  should  be  un- 
derstood as  spealdng  at  the  testator's  death,  and,  therefore,  those 
acquired  after  the  publication  passed  bj  the  will.  The  devise  to 
a  public  seminary  is  evidently  a  charity  within  the  scope  and 
protection  of  the  statute  of  43  Eliz.  And,  as  the  testator  has 
manifested  an  intention  to  dedicate  his  estate  to  one  specified 
class  of  objects  embraced  by  the  statute,  if  his  bounty  can  be 
applied  to  any  single  object  within  that  claQs,  consistently  with 
his  declared  ptirpose,  and  without  the  hazard  of  violating  his 
will,  or  of  making  a  will  for  him,  there  is  no  doubt  that  a  trust 
exists  which  may  be  lawfully  executed  and  judicially  upheld  and 
enforced. 

Now,  though  the  devise  to  "  a  public  seminary"  may  not  neces- 
sarily identify  any  one  institution  of  learning,  yet,  according  to 
the  well-established  exposition  of  the  statute  of  Elizabeth,  this  de- 
vise is  not,  as  at  common  law,  void.     The  statute  makes  it  valid, 
according  to  the  British  doctrine.    And  if  it  can  be  judicially 
executed,  it  is  good  according  to  the  Kentucky  doctrine  also. 
So  far  as  the  chancellor  of  England  has  applied  an  indefinite 
charity  to  a  specific  object,  in  a  class  of  objects  not  designated 
by  the  donor,  or  has  applied  the  donor's  bounty  to  a  purpose 
different  from  that  to  which  it  was  dedicated  by  himself,  we 
should  be  unwilling  to  follow  the  example.     The  cy  pres  doc- 
trine of  the  civil  law,  as  applied  by  the  chancellor  of  England 
to  chfiftities,  is  not,  to  its  full  extent,  a  judicial  doctrine,  and,  so 
for  as  it  is  ultra-judicial,  it  can  not  be  recognized  by  courts  of 
equity  here.     But,  in  this  case,  the  testator,  by  designating  a 
general  object  of  charity  {**  a  public  seminaiy"),  must  be  under- 
stood as  intending  either  a  seminary,  or  the  seminary  of  hia 
county,  or  any  seminary  which  his  executors  or  a  court  of  equity, 
XQ  the  exerdse  of  a  sound  discretion,  should  select  as  best 
adapted  to  effect  the  object  of  the  charity.     And  upon  either  of 
these  hypotheses,  the  testator's  purpose,  as  declared,  and  cir- 
cumscribed by  himself,  may  be  fulfilled  by  applying  the  fund  to 
a  specific  object,  without  any  hazard  of  perverting  his  bounty  in  a 
manner  not  contemplated  by  him  and  authorized  by  his  will. 

If  property  be  devised  to  education,  it  could  not,  in  our 
opinion,  be  judicially  diverted  to  religion,  or  the  relief  of  the 
poor  or  the  sick,  or  to  general  charity,  or  to  any  other  object 
than  that  designated  by  the  testator.    Nor,  if  he  shall  have  dedi- 
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cated  it  to  a  designated  college,  could  a  court  of  equity  anthoiiz^ 
or  sanction  the  application  of  it  to  an  essentially  different  insti- 
tution; because,  bj  doing  so,  the  court  might  apply  the  charity 
to  a  specific  object  to  which  the  testator  did  not  intend  that  it 
should  be  applied,  and  to  which  he  never  would  have  devised  it. 

But  no  such  unjudicial  latitude  of  discretion  is  necessaiy  for 
applying  the  charity <in  this  case.  And,  therefore,  according  to 
principles  well  established  as  perfectly  judicial,  we  are  of  the 
opinion  that  the  devise  created  a  charitable  trust  which  may  be 
executed  according  to  law,  and  without  violating  the  will  of  the 
testator,  or  making  a  wHl  for  him.  The  only  doubt  we  feel  isas 
to  the  precise  application  of  the  charity,  in  such  a  mode  as  will 
accord  most  certainly  and  fully  with  the  testator's  object. 

The  value  of  the  property  devised  appears  to  be  insufficient 
for  foimding  any  useful  seminary  of  learning.  And,  therefore, 
we  must  infer  that  the  testator  intended  that  the  profits  should 
be  applied  in  aid  of  some  existing  seminaiy.  And  we  are  in- 
clined to  the  conclusion  that  he  contemplated  the  public  sem- 
inary of  his  own  cotmty  whenever  established — ^there  being,  as 
we  infer,  none  such  at  the  date  of  his  will.  In  England,  a  de- 
vise '*  to  the  poor"  has  been  frequently  construed  as  meaning 
the  poor  of  the  testator's  parish;  because  it  was  but  reasonable 
to  presume  that  the  testator  preferred  the  poor  among  his  own 
neighbors  and  friends,  rather  than  the  paupers  of  other  parishes 
with  whom  he  had  no  peculiar  sympathies,  and  whom  it  was 
the  duty  of  others  to  sustain.  Like  considerations  would  oon- 
duce,  in  some  degree,  to  a  similar  deduction  in  this  case.  And 
even  if  the  Trigg  seminary  could  not  claim  the  bounty  as  a 
matter  of  clear  and  exclusive  right,  nevertheless  we  are  of  the 
opinion  that  the  application  of  the  fund  to  that  seminary  would 
effectuate  the  declared  purpose  of  the  testator  more  certainly 
and  appropriately  than  any  application  that  could  be  made  of  it 
to  any  other  seminaiy  of  learning.  And,  therefore,  we  condnde 
that  the  circuit  court  ought  to  have  decreed  the  appropriation  of 
the  profits  of  the  devise  to  the  use  of  the  Trigg  seminary,  and 
appointed  a  trustee  to  execute  the  trust;  and,  consequently,  erred 
in  dismissing  the  bill. 

Wherefore,  the  decree  is  reversed,  and  the  cause  remanded, 
for  a  decree  conformable  with  this  opinion. 


Ct  PBB3.--The  principal  case  is  cited  in  Jackwn  ▼.  PAi%0, 14  Allen,  £90^ 
KDd  in  QUman  v.  HamUUm,  10  111.  231,  to  the  point  that  the  Englidi  doGtriae 
of  cy  prea  is  not  a  judicial  doctrine,  except  in  one  kind  of  case,  and  that  is 
where  the  court  of  equity  can  act  in  such  a  way  as  to  effectuate  the  lawful 
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intention  of  the  donor.  In  Methoditt  Church  ▼.  BemingUm,  28  Adl  Bee.  61, 
it  WBM  decided  that  the  principle  of  cy  prt»  was  not  applied  in  Pennsylvania; 
and  in  McAtdey  v,  WtUon,  18  Id.  587,  that  the  doctrine  of  ey  prta  does  not 
prevail  in  North  Carolina.  The  doctrine  is  also  dlBcn^sed  in  the  note  to 
DathidLw  Atiortiey-general,  9  Id.  583. 

Chabitabls  Uses. — See  on  this  subject:  Burr  ▼.  Smith,  29  Am.  Dec.  154* 
note  202;  Methodiat  Church  y.  liemington,  20  Id.  61,  note  68;  Oa8$  ▼.  WUhiie, 
Id.  446,  note  459;  Goinff  v.  Emery,  Id.  645,  note  653;  Cfallego*$  Heir$  y.  At- 
tonuy-general,  24  Id.  6oO,  note  680;  McOirr  v.  Aarcm,  21  Id.  361,  note  363; 
McAuIey  v.  WiUcn^  18  Id.  587;  Oreene  v.  Dennia,  Id.  58,  note  67;  CoggtthaU 
V.  PeUoti,  11  Id.  471,  note  472;  DaahitU  y.  AUamey-general,  9  Id.  572,  note 
577,  where  this  snhject  is  fally  discnssed;  Bartlei  v.  King,  7  Id.  99. 


PUTiTiTAM  V.   WlTHEBS. 

[8  Daxa,  96.] 

WeibbOnv  Adds  his  Name  to  a  Notb  Made  bt  Another,  afisb  it  is  Due, 
withont  making  any  change  in  the  body  of  the  instrnment,  slight  eridenoe 
of  the  original  promiM>r's  assent  to  the  addition  will  snfioe;  and  the  fact 
that  the  latter,  after  he  knew  what  had  been  done,  made  no  objection 
thereto^  bat  acquiesoed  therein  for  three  years,  is  snfficient  evidence  of  hii 
■saent. 

AoBBEMEKT  TO  GivB  fUKTHEtt  IvDULOEKCE  ON  SUCH  NoTE  IS  soffident  Consid- 
eration to  support  the  undertaking  of  the  second  signer,  espedaUy  where 
the  indulgence  is  assented  to,  or  aoqaieeced  in,  by  the  original  promisor. 

PraxnoN  and  sammonB.  Appeal  from  the  dxoiiit  oonrt  for  An- 
derson county.     The  ojnnion  states  the  case. 

EewiU  and  Payne,  for  the  appellants. 

Crittenden  and  Cotes,  for  the  appellee. 

By  Court,  Ewnro,  J.  Withers  sued  out  a  summons  on  a  peti- 
tion against  Pulliam  and  Payne,  on  a  note  under  seal,  purporting 
to  be  executed  by  the  defendants,  in  the  following  form: 

"  On  the  first  day  of  March  next,  I  promise  to  pay  Nathaniel 
G.  Thomas  one  hundred  and  twenty  dollars,  for  value  received 
oi  him,  this  twenty-sixth  day  of  September,  1833." 

Pulliam  appeared  and  pleaded  nan  est  factum,  and  Payne 
pleaded  that  the  note  was  executed  without  consideration  as  to 
him;  and  issues  having  been  formed  on  the  two  pleas,  a  verdict 
^as  found  for  the  plaintiff,  and  judgment  rendered  thereon. 
And  a  motion  for  a  new  trial  having  been  overruled,  the  defend- 
uits  have  appealed  to  this  court. 

The  facts  proven  on  the  trial  were  these:  Thomas,  the  prom- 
isee of  the  note,  after  it  fell  due,  went  to  the  neighborhood  of 
^  then  promisor,  Pulliam,  to  coUect  or  arrange  it.    Pulliam 
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was  absent.  Upon  being  informed  of  fhe  fact,  he  inqnixed  of 
an  acquaintance  whether  he  could  get.  securiiy  to  the  note;  and 
being  informed  that  Payne,  the  other  defendant,  sometimes 
went  his  secnriiy,  he  went  to  Payne's,  and,  after  some  chaJferiTig 
on  the  subject,  Payne  agreed  to  become  bound  as  the  soiety  of 
Pulliam,  provided  Thomas  would  give  three  years'  indulgence 
for  his  debt  from  that  time;  which  being  agreed  to,  Thomas  in- 
dorsed on  the  note  and  signed  the  following  agreement:  "  This 
note  is  not  to  be  paidtmtil  the  expiration  of  three  years  from  this 
date— the  eleyenth  April,  1835."  Whereupon,  Payne  signed  his 
name,  and  attached  his  seal  under  the  name  of  Pulliam;  but  no 
interlineation  or  change  was  made  in  the  body  of  the  note. 

In  the  case  of  Bank  of  Limestone  v.  Penick,  5  Hon.  32  [15 
Am.  Dec.  136],  it  was  determined  by  this  court  that  the  inter 
lineation  of  the  name  of  another  promisor,  in  the  body  of  the 
note,  and  his  signature  under  that  of  two  others,  after  the  note 
was  signed  and  deliyered  by  them,  and  without  their  knowledge 
or  consent,  rendered  the  note  void  as  to  them.  But  in  that  case 
there  was  a  change  in  the  face  and  body  of  the  note — an  alteia- 
tion  in  its  reading,  which  would  bring  it  literally  within  the 
technical  rule  laid  down  in  that  case,  from  Sheppard's  Touch- 
stone. Here  there  is  no  change  in  the  body  or -reading — no 
interlineation  or  erasure.  The  note  reads  on  its  fsce  as  it  did 
read  before,  and  may  be  seen,  examined,  identified,  and  pnired, 
as  it  existed  when  first  made. 

Whether  this  diversity  ought  not  to  take  this  case  out  of  the 
rule  applied  in  that,  need  not  be  determined;  for,  if  it  be  con- 
ceded that  it  must  fall  within  the  same  rule,  it  is  certainly,  as 
applicable  to  this  case,  a  technical  rule,  founded  more  upon 
what  is  deemed  good  policy  than  substantial  justice;  and,  in 
such  a  case,  we  feel  warranted  in  requiring  very  slight  evidence 
to  establish  the  assent  of  the  promisor  to  the  addition;  or  would 
not,  where  the  slightest  proof  existed  to  establish  such  asr^nt, 
overturn  the  verdict  of  a  jury  finding  against  the  def em  luit 
We  think  the  verdict  in  this  case  is  sustained  by  the  proof;  or, 
rather,  we  can  not  say  that  it  is  not  sustained  by  it. 

It  ifi  proven  that  Pulliam  lived  within  a  mile  of  Payne;  that 
the  latter  was  in  the  habit  of  going  the  security  of  the  former, 
and  held  a  mortgage  upon  his  property  for  his  indemnity  in 
other  cases;  that  Pulliam  got  home  from  his  trip  in  five  or  six 
weeks,  and  was,  in  a  short  time  afterward,  informed  by  the  wit- 
ness what  Payne  had  done;  when  he  remarked  that  Payne  had 
done  so  before,  and  he  wished  he  would  mir  1  his  own  business. 
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And  when  the  sheriff,  after  the  three  years  expired,  served  the 
piooess  on  him,  he  said  that  "  the  note  was  not  due;  that  he 
would  gire  him  a  hunt  for  it;  that  he  would  get  clear  of  the  in- 
terest, at  least."  He  knew  that  Payne  had  signed  the  note,  and, 
«lso,  that  he  had  done  so  before,  yet  made  no  complaint  to  the 
holder  of  the  note,  but  aTailed  himself  of  the  credit  given,  and 
insisted  that  it  had  not  expired,  and  objected  specifically  only 
to  the  payment  of  the  interest.  These  circumstances,  connected 
with  the  fact  of  the  intimacy  between  them,  and  that  Payne  was 
in  the  habit  of  going  his  security,  and  held  a  mortgage  on  his 
property,  and  his  continued  acquiescence  in  what  had  been  done, 
was  sufficient,  in  our  opinion,  to  warrant  the  jury  to  infer  his 
assent  to  the  act  of  Payne. 

With  respect  to  the  issue  on  Payne's  plea,  we  are  perfectly 
satisfied  that  the  agreement,  on  the  part  of  Thomas,  to  give  three 
years  longer  indulgence  on  the  note,  especially  if  assented  to  or 
acquiesced  in  by  Pulliam,  was  a  sufScient  consideration  to  up- 
hold the  undertaking  on  the  part  of  Payne.    A  promise  to  give 
day,  or  extend  the  time  of  payment,  has  ever  been  held  a  Talun 
able  consideration,  and  such  as  will  sustain  a  promise  to  pay  at 
the  expiration  of  the  time.    Nor  does  it  matter  whether  the  in- 
dulgence, or  time  given,  is  to  the  pariy  assuming,  on  his  own 
debt,  or  to  a  third  person  on  his  debt,  especially  if  the  latter 
avails  himself  of  the  indulgence.    In  either  case,  it  is  equally  a 
disadvantage  to  the  party  giving  the  time;  and  disadvantage  on 
the  one  side,  as  well  as  advantage  on  the  other,  has  ever  been 
held  a  good  consideration^    Thomas  agreed  to  give  the  time, 
and,  in  consequence  thereof,  deprived  himself  of  the  means, 
which  the  law  afforded  him,  to  coerce  the  collection  of  his  debt. 
Whether  those  means  would  have  been  available  could  only  be 
known  by  the  effort. 
Judgment  affirmed,  with  costs. 

Altzratiok  or  Written  Instbtiuxnt,  Emcr  ort  See  Vananheav.  Bon^ 
Vtek^  25  Am.  Deo.  609,  note  613,  where  other  cases  hi  this  series  are  coUeoted. 


Lathbop  v.  Gommeboial  Bank  of  Soioto. 

[8  Daxa,  114.] 

CoBPOBATioir  MAT,  WITHOUT  SsAL,  Cbbats  Aoxnot  for  ooUeoting  and  secar* 

ing  debts  dae  to  it. 
Bank,  bt  Detskdino  Suit  Bbouoht  to  Rboovbb  Land  aoqnired  by  it 

throngh  its  agent,  recognizes  the  anthority  and  acts  of  the  agent  in  mak* 

ing  each  acquisition. 

Ax.  Dbo.  Vol.  ZXZin— 81 
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OoBPOBATioir  ov  SiSTXB  Stats  MAT  MAiNTADr  SuxTS  ID  the  oonrU  of  this 

•tate;  in  this  respect  there  is  no  differanee  between  n»tiiral  and  artificiftl 

persons. 
Bank  ov  another  Stats  mat  Sub  hebx  ok  Contract  lawfully  made  by  it 

in  the  state  of  its  domicile,  provided  snch  contract  is  not  prohibited  by 

the  law  of  this  state. 
Corporations  bayx,  bt  the  Common  Law,  Right  to  Aoquies  and  Hold 

Land,  except  only  so  far  as  they  are  restricted  by  the  objeets  of  their 

creation  or  the  limitations  of  their  charters. 
Right  to  Aoquirb  Land  in  Kentuokt  is  not  confined  to  citizens  or  resideDts 

here,  nor  to  natural  persons. 
Common  Law  of  England  is  ths  Common  Law  ov  this  State,  except  only 

so  far  as  it  has  been  modified  or  abolished  by  the  peculiar  institations  or 

the  positive  enactments  of  the  state. 
Mortgage  to  Bank  or  Sister  State  ov  Lands  in  Kentuokt  is  valid,  and 

will  be  upheld  by  its  laws. 
None  ov  the  English  Statutes  ov  Mortmain  were  ever  in  Force  in  this 

state. 

Ejectment.      Appeal   from  the  circnit   court  for  Greeniip 
county.     The  opinion  states  the  case. 

Trimble  and  Apperson,  for  the  appellant. 

Hardy  for  the  appellee. 

By  Court,  Bobebtson,  G.  J.  The  Oommercial  bank  of  Scioto, 
in  Ohio— which  was  authorized  by  its  charter  of  incorporation, 
granted  by  that  state,  to  issue  and  discount  bills,  etc.,  and  to 
acquire  land  in  payment  of  debts,  or  for  securing  debts  to  which 
it  should  become  entitled,  in  the  authorized  sphere  of  its  busi- 
ness— obtained,  in  the  year  1833,  a  mortgage  on  a  tract  of  land 
In  Greenup  county,  Kentucky,  executed,  in  the  said  county,  by 
Jacob  Clingman,  the  owner,  for  the  purpose  of  securing  a  debt 
due  to  it  by  the  mortgagor  upon  a  contract  made  in  the  state  of 
Ohio,  within  the  scope  of  its  prescribed  authority.  Afterward, 
the  bank  procured  from  Clingman  an  absolute  deed  for  the  same 
land,  and,  before  the  expiration  of  the  time  given  by  the  mort- 
gage for  payment,  it  placed  a  tenant  on  the  land;  after  which 
Aden  Lathrop  purchased  Clingman's  title  to  the  land,  under  ex- 
ecutions issued  on  judgments  which  had  been  obtained  against 
him  by  other  creditors;  and,  having  received  a  conveyance  from 
the  sheriff,  brought  an  action  of  ejectment  against  the  tenant  of 
the  bank,  upon  the  trial  of  which  verdict  and  judgment  were 
rendered  against  the  plaintiff.  Lathrop  now  urges  a  reversal  of 
the  judgment. 

In  revising  the  case,  the  only  question  we  shall  consider  is, 
whether  the  bank  acquired  a  legal  title  to  the  land,  or  the  legsl 
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light  of  entry  thereon;  for,  if  it  did,  Lathrop's  subsequent  deed 
did  not  vest  in  him  a  legal  right  of  entry;  whidi,  however,  he 
undoubtedly  had,  if  neither  the  mortgage  nor  absolute  convey- 
ance to  the  bank  passed  any  title.  As  to  the  absolute  deed,  we 
shall  not  now  express  any  opinion;  because,  even  if  it  be  invalid 
for  alleged  duress  or  fraud,  still  if  the  mortgage  be  valid,  we 
have  no  doubt  that  it  vested  in  the  bank  the  legal  right  to  enter 
upon  and  take  the  profits  of  the  land  by  its  agent,  and  to  retain 
the  possession  until  payment  or  redemption. 

The  objection  made  to  the  mortgage  is  threefold:  1.  That 
the  agent  who  made  the  contract  was  not  legally  appointed;  2. 
That  the  bank  had  no  authority  to  make  any  contract  in  Ken- 
tacky;  and,  3.  That  it  can  not  hold  a  legal  title  to  land  in  this 
state. 

1.  An  agency,  for  collecting  and  securing  the  debts  of  a  cor- 
poration, may  be  created  without  a  written  power  of  attorney 
authenticated  by  the  corporate  seal.  And  the  conduct  of  the 
hank,  and  especially  in  defending  this  suit  as  it  did,  and  yet 
does,  as  a  party,  is  a  sufficient  recognition  of  the  authority  and 
acts  of  its  agent,  concerning  the  mortgage  and  the  occupancy  of 
the  land. 

2.  The  debt,  for  securing  which  the  mortgage  was  given,  hav- 
ing been  created  by  a  legal  contract  in  Ohio,  there  can  be  no- 
doubt  that  the  bank  might  have  maintained  a  suit  upon  it,  in  a 
court  of  Kentucky.  The  right  of  a  foreign  corporation  of  a 
friendly  nation,  or  state,  to  prosecute  such  a  suit,  is  now  conceded 
by  an  international  comity,  recognized  in  England  and  in  all  the 
states  of  this  confederacy,'  whenever  the  maintenance  of  the  a<^- 
tion  is  not  inconsistent  with  some  local  law  or  policy  of  the 
ionun.  In  this  respect,  so  far  as  mere  national  comity  is  con- 
cerned, no  distinction  is  now  made  by  just  and  enlightened 
nations  between  natural  and  artificial  persons.  Although  no 
foreign  law  can,  by  its  own  vigor,  have  an  extraterritorial  op- 
eration, yet,  wherever  any  such  law  creating  a  corporation  shall 
be  authenticated  and  recognized,  the  artificial  personage  so  con- 
fitituted  will  be  also  recognized  as  a  legal  being. 

As  the  charter  of  incorporation  imparts  to  a  body  politic  legal 
individuality  and  personality,  such  a  being  possesses  inherent 
capacity  to  act  as  a  person,  within  the  scope  of  its  prescribed 
authoriiy,  so  far  as  may  become  necessary  and  proper  for  efifect- 
oating  the  ends  of  its  creation.  And  this  capacity,  to  this  ex- 
tent, it  possesses  as  certainly  as  it  could,  had  it  been  a  natural 
instead  of  a  merely  legal  person,  or  as  the  natural  persons,  who 
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ftre  its  constituents,  possess  in  their  individual  rights.  Beyond, 
as  well  as  within,  the  limits  of  the  domestic  sovereign,  the  onlj 
difference  between  a  natural  and  an  artificial  person,  as  to  the 
recognition  of  their  personal  existence,  would  be,  that,  when- 
ever the  law  creating  the  latter  should  be  recognized,  the  exist- 
ence of  such  a  being  would  be  legal  only,  while  that  of  the  othex 
would  be  actual  as  well  as  legal.  And  this  is  the  reason  why, 
in  the  absence  of  any  local  law  or  policy  to  the  contrary,  the 
same  code  of  comity  will  equally  apply  to  each  of  them  in  the 
courts  of  all  liberal  and  enlightened  nations.  The  corporate 
name  and  capacity  of  a  body  politic  aie  not  necessarily  local; 
wherever  enlightened  law  prevails,  they  may  be  as  ubiquitooa 
and  effectual,  within  the  bounds  prescribed  by  the  law  of  theiz 
creation,  as  they  could  be  if  they  were  natural  as  well  as  civil 
Though  a  corporation  is  itself  local,  yet,  like  a  natural  person 
remaining  at  the  native  domicile,  it  may  act  through  the  loco- 
motive agency  of  a  natural  person,  wherever  he  could  go  and 
act  for  himself,  unless  its  legal  cajiacily  be  confined  by  its  chai^ 
ter  within  prescribed  territorial  limits,  or  unless  the  act  to  be 
done  be  prohibited  by  the  lex  loci  actus. 

And  the  same  reason  which  would  entitle  a  corporation  to  soe 
wherever  a  natural  person  might  sue,  as  a  foreigner,  should  per- 
mit it  to  make  contracts  authorized  by  its  charter,  and  not  inter- 
>4licted  by  the  local  law  or  policy  of  the  place  of  contracting; 
for  the  right  to  prosecute  a  suit  necessarily  implies  an  authority 
rto  employ  counsel  or  other  agency,  and  to  compromise  the  suit; 
:none  of  which  may  be  effectually  done  without  making  a  con- 
Jaract  in  the  countiy  of  the  forum;  Itnd,  moreover,  wherever  a 
corporation  shall  be  recognized  as  a  person,  with  capacity  to  do 
one  act,  it  should  be  admitted  to  possess  equal  capacity  to  do 
any  other  act  within  the  scope  of  its  charter,  and  not  inoonsiat- 
ent  with  the  law  or  policy  of  the  place  where  the  act  is  to  be 
done.  Surely,  in  the  absence  of  any  statute  in  Kentucky  to  the 
contrary,  a  company  incorporated  by  the  legislature  of  Ohio  for 
manufacturing  iron,  or  flour,  or  tobacco,  and  whose  capacity  is 
not  expressly  circumscribed  by  the  limits  of  that  state,  might, 
according  to  universal  law,  make  a  valid  contract,  in  Kentucky, 
for  selling  its  manufactured  articles,  or  for  buying  the  raw  ma- 
terial. And  certainly  the  state  of  Ohio  herself  might,  by  her 
authorized  organ,  make  a  binding  contract  beyond  her  own 
jurisdictional  limits.  It  seems  almost  self-evident,  therefore, 
that  the  capacity  of  a  corporation  may  not  be  confined  by  the 
territorial  limits  of  the  cotmtry  of  its  domicile;  that  it  may  ex- 
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ist  wherever  the  law  of  its  creatioii  shall  be  recognized,  and  may 
act,  there  being  no  local  law  to  the  contrary,  wherever  an  agent 
may  go  and  could  act  in  his  own  right. 

These  deductions  are  confirmed  by  the  history  of  corporations, 
and  judicial  decisions  concerning  them,  for  more  than  a  centniy 
past.  Unless,  therefore,  its  capacity  shall  be  confined  within 
territorial  limits  prescribed  by  Uie  law  of  its  creation,  a  corpo* 
ration,  conformably  with  the  authority  of  that  law,  may  make, 
in  a  foreign  countiy,  any  contract  which  it  is  not  incapacitated  or 
forbidden  to  make  by  the  lex  loci  cwUrBcbu,  As  a  corporation 
derives  its  faculties  from  its  organic  law,  it  may  have  no  inher- 
ent capacity,  either  at  home  or  abroad,  beyond  the  limits  pre- 
flctibed  by  that  law.  But,  within  the  boundary  of  authority 
Urns  defined,  it  may  have  capacity  to  sue  or  to  bind  itself  by 
contract  anywhere.  The  same  comity  which  will  recognize  the 
law  creating  a  foreign  corporation  should,  in  the  absence  of 
any  local  policy  or  enactment  to  the  contrary,  recognize  the  ex- 
istence and  capacity  of  the  corporation  itself. 

Although  that  clause  in  the  federal  constitution  which  declares 
that  ''the  citizens  of  each  state  shall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the  several  states,"  may  not 
fully  apply  to  corporations  in  the  several  states,  yet  as,  without 
that  fundamental  guaranty,  an  established  comity,  almost  as 
inviolable,  would  entitle  a  citizen  of  one  of  the  states  to  make 
contracts  and  prosecute  suits  in  any  of  the  other  states,  we  can 
perceive  no  reason  why  the  same  international  law  may  not,  in 
the  absence  of  any  local  interdict,  equally  apply  in  all  the  states 
to  the  corporations  of  each  other.    And  surely,  at  least  as  much 
of  comity  as  is  recognized  by  the  practice  of  nations  perfectly 
sovereign  and  independent,  must  be  admitted  to  prevail  among 
these  confederate  states.     So  far  as  their  own  local  laws  and  local 
courts  are  exclusively  concerned,  each  of  the  states  of  our  union 
acts  as  a  sovereign,  independently  of  each  other,  and,  of  course, 
in  enacting  and  administering  her  own  peculiar  laws,  each  state 
has  a  perfect  and  indisputable  right  to  determine  for  herself  how 
far  the  laws  of  any  other  state  shall  be  permitted  to  operate. 
So  tax  as  the  national  constitution  does  not  control,  each  of  the 
states  is  an  independent  sovereign,  in  the  enactment  of  her  own 
laws,  and  in  the  exposition  and  enforcement  of  them  by  her  own 
local  tribunals.    And  the  harmony  of  the  union,  the  nature  of 
the  commercial  and  social  intercourse  among  the  states,  and  the 
family  likeness  that  characterizes  all  their  institutions,  should 
operate  as  powerful  incentives  to  the  observance,  by  each  toward 
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ihe  other,  of  a  comity  peculiarly  liberal  and  ezpanaiTe.    Among 
no  other  people  on  earth  can  comity  be  so  necessaiy  or  so  usefnL 

According  to  the  common  law,  every  corporation  has  a  legal 
capacity  to  think,  and  to  act,  and  to  make  binding  contracts. 
And  there  is  no  statute  or  policy  of  Kentucky  either  incapacitat- 
ing corporations,  merely  as  such,  to  make  contracts,  or  outlaw- 
ing foreign  corporations,  merely  because  they  are  foreign.  Nor 
is  there  any  statute  of  Kentucky  disabling  the  bank  of  Scioto  to 
collect,  or  to  secure  by  contract  here,  its  debt  due  under  a  con- 
tract made  in  Ohio.  A  statute  of  1812,  concerning  '*  unchar- 
tered banks,"  was,  as  we  are  inclined  to  think,  intended  to  apply 
only  to  such  associations  existing  in  this  state;  but  even  if  it  be 
applicable  to  all  foreign  banks  not  legalized  by  an  express  act  of 
the  Kentucky  legislature,  it  only  interdicts  agencies  and  con- 
tracts for  circulating  the  notes  of  such  bank.  A  foreign  corpo- 
ration may,  therefore,  make  some  ralid  contracts  in  Kentucky. 

3.  We  are  thus  brought  to  the  last  question  to  be  considered: 
may  a  foreign  corporation,  according  to  the  general  law  of  thia 
state,  acquire  a  legal  interest  in  land  here  by  any  contract  made 
here  or  elsewhere?  As  to  a  corporate  capacity  to  make  con- 
tracts, the  common  law  never  discriminated  between  a  contract 
for  land  and  a  contract  for  any  other  thing.  And  no  doctrine 
of  the  common  law  is  more  clearly  and  undeniably  established 
than  that  which  concedes  to  corporations  an  inherent  or  result- 
ing right  to  acquire  and  hold  title  to  land  by  contract,  except  so 
far  oidy  as  they  may  be  restricted  by  the  objects  of  their  creation, 
or  the  limitations  of  their  charters:  Oo.  Lit.  44  a,  800  b;  10  Co. 
SO  b;  Dyer,  a,  pi.  70;  Com.  Dig.,  tit.  Franchise,  11,  15-17; 
Kyd  on  Corp.  76;  2  Kent's  Com.  277;  The  Banks  t.  PaUiaux, 
3  Band.  141  [15  Am.  Dec.  705].  And  that  common  law  capacity 
now  exists,  even  in  England,  except  so  far  as  it  may  be  restrioied 
by  the  statutes  of  mortmain  and  the  royal  prerogatiTe  of  with* 
holding  licenses  from  a  certain  class  of  corporations  in  that 
kingdom. 

Now,  as  we  haye  decided  that  the  bank  of  Scioto  has  a  legal 
capacity  to  make  a  ralid  contract  here  within  the  scope  of  its 
charter,  and  as  that  charter  concedes  to  it  the  right  to  make 
contracts  for  land,  either  as  mortgagee  or  as  absolute  purchaser, 
for  the  purpose  of  securing  or  collecting  debts  due  to  it  in  its 
prescribed  sphere  of  business,  the  mortgage  in  this  case  can  not 
be  illegal  and  void  for  want  of  capacity  to  take  it  and  hold 
under  it,  unless,  in  this  particular,  the  common  law  of  England 
Las  been  abolished  in  Kentucky,  or,  in  other  words,  unless. 
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according^  to  the  local  law  of  this  state,  no  coiporatioii  can,  by 
any  contraot,  acquire  any  legal  interest  in  land  hexe,  -without 
express  l^gialatiYe  permission.  It  is  a  universal  principle  of 
florereigntyy  as  inviolable  as  it  is  fundamental  and  conservativo, 
that  the  right  to  hold  land,  and  the  mode  of  acquiring  title  to 
land,  must  depend  altogether  on  the  local  law  of  the  territorial 
sovereign.  Neither  the  terra  firma  nor  other  immovable  prop- 
erty in  a  state,  and  under  its  exclusive  dominion,  has  ever  been 
subjected  to  any  foreign  law.  All  such  property  is  included 
within  an  admitted  exception  from  the  radical  principle  of  all 
comity  among  distinct  sovereignties.  The  local  law  of  Ken- 
tacky  must  therefore  decide  whether  the  mortgage  in  this  case 
be  valid  or  void. 

As  to  legal  capacity  to  make  binding  contracts,  the  law  of 
Kentucky  does  not  discriminate  between  movable  and  immov- 
able property.    Nor  is  the  right  to  acquire  land  in  Kentucky, 
by  contract  or  otherwise,  confined  by  our  law  either  to  citizens 
or  residents  here,  or  even  to  natural  persons.    A  citizen  of  Ohio, 
not  being  in  the  legal  sense  an  aUen,  may  hold  land  in  this  state 
by  purchase  or  descent.     And  our  own  corporations  may  also 
acquire  title  to  land  here  by  contract,  except  so  far  as  their 
common  law  right  to  do  so  may  be  restricted,  expressly  or  im- 
pliedly, by  their  charters.    Nevertheless,  we  are  not  prepared 
to  decide  that  a  positive  enactment  forbidding  the  corporations 
of  any  other  state  in  the  \mion  to  enjoy  the  same  privilege, 
would  be  inconsistent  with  the  guaranty  hereinbefore  quoted 
from  the  federal  constitution. 

But  is  there  any  such  legislative  interdiction  ?  As  the  natural 
citizens  of  Ohio  may  purchase  lands  in  Kentucky,  are  the  same 
persons  disfranchised,  in  this  respect,  by  the  unsubstantial  fact 
that,  being  incorporated  into  one  aggregate  body,  by  a  law  of 
their  own  state,  they  make  all  their  contracts  in  their  corporate 
name,  and  merely  legal  capacity,  instead  of  making  them  in  their 
individual  names  and  natural  capacities?  The  common  law  of 
England  is  the  common  law  of  Kentucky,  excepting  only  so  far 
as  it  has  been  modified  or  abolished  by  the  peculiar  institutions^ 
or  the  i)Ositive  enactments,  of  the  state.  Then,  as  to  the  com- 
mon law  right  of  bodies  politic  to  purchase  and  hold  land,  has 
there  been  any  such  modification  or  abolition  in  Kentucky  ?  If 
not,  then  the  mortgage  in  this  case  is  legal  and  valid;  because, 
by  the  law  of  its  being,  the  bank  of  Scioto  was  endowed  with 
the  capacity  to  take  such  a  security  on  land;  and,  therefore,  as  it 
could,  by  its  agent,  make  a  valid  contract  in  this  state,  it  had  a 


488  LiLTHBOP  V.  COIOIERCIAL  BANK.       [Eentud{.}% 

riglity  through  the  instromentality  of  that  agent,  to  take  a  mort- 
gage on  land  here,  unless  prohibited  by  our  local  law.  There  is 
no  such  inhibitory  enactment  by  the  legislature  of  this  state. 
And  certainly  there  is  nothing  in  our  fundamental  institationB 
inconsistent  vntii  the  right  of  any  foreign  corporations  (com- 
I>osed  of  persons  who  are  not  aliens)  to  hold  land  in  this  com- 
monwealth. 

We  are  satisfied,  therefore,  that  the  mortgage  to  the  bank  of 
Scioto  was  sanctioned,  and  should  be  upheld,  by  the  law  of  this 
state,  unless  the  **  mortmain  acts"  of  England,  or  so  much  of 
ihem,  at  least,  as  applies  to  civil  corporations,  should  be  deemed 
to  be  in  force  in  this  state.  By  an  ordinance  of  1776,  Yirginia 
adopted  ' '  the  common  law  of  England,  and  all  statutes  or  acts 
of  parliament  made  in  aid  of  the  common  law,  prior  to  the 
fourth  year  of  King  James  I.,  and  which  (were)  of  a  general  na- 
ture, and  not  local  to  that  kingdom."  And  the  eighth  section  of 
the  sixth  article  of  the  constitution  of  Kentucky  adopted,  with 
certain  qualifications,  ''all  laws  which,  on  the  first  of  June, 
1792,  were  in  force  in  the  state  of  Virginia."  Unless  the  British 
mortmain  acts  were  in  force  in  Virginia  on  the  first  of  June, 
1792,  they  have  never  been  in  operation  in  Kentucky.  Virginia 
had  never,  prior  to  June,  1792,  specially  enacted  any  mortmain 
statute;  and,  therefore,  if  the  mortmain  acts  of  England,  prior 
to  4  James  I. ,  were  all "  local  to  that  kingdom,"  no  part  of  them 
was  ever  in  force  in  either  Virginia  or  Kentucky. 

The  matter  we  are  now  considering  is,  therefore,  brought  to 
the  single  question,  what  were  the  objects  and  character  of  the 
ancient  British  statutes,  called  "mortmain  acts"?  When  the 
feudal  system  prevailed  in  its  fullest  vigor  in  England,  the  in- 
alienability of  land,  without  the  license  of  the  king,  as  lord  par- 
amount, and  that  also  of  the  intermediate  lord  or  lords,  was  a 
fundamental  law  of  tenure.  And  even  after  most  of  the  feudal 
restraints  on  alienation,  as  between  natural  persons,  had  **  worn 
away,"  still  a  corporation  could  not  purchase  land  without  the 
license  of  the  king;  because,  otherwise,  by  the  vesting  of  land 
in  tenants  that  could  never  die  nor  be  attainted,  he  might,  vrith- 
out  his  consent,  have  been  deprived  of  escheats  and  other  feudal 
profits  to  which  he  was  entitled,  as  ultimate  lord  of  the  fee. 
This  doctrine,  however,  which  was  the  foundation  of  all  the 
mortmain  acts,  was  the  offspring  of  the  feudal  system,  as  it  once 
pn)vailed  in  England,  and  is  inapplicable  to  free  allodial  titles 
to  land.  And,  therefore,  it  never  could  have  been  recognized 
as  an  operative  principle  of  the  common  law  in  this  country; 
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and  should  not  now  prevail  even  in  England,  had  it  not  been  re- 
enacted  hj  the  statates  of  mortmain. 

The  prime  object  of  the  mortmain  acts  was  to  repress  the 
alarming  influence  of  ecclesiastical  corporations,  which  had, 
even  as  early  as  the  Norman  conquest,  monopolized  so  much  of 
the  land  in  England,  that  the  abbot  of  St.  Albans  told  the  con- 
queror that  the  reason  why  he  had  subjugated  the  country  by 
the  single  victory  at  Hastings  was,  "  because  the  land,  which  was 
the  maintenance  of  martial  men,  was  given  and  converted  to 
pious  employments,  and  for  the  maintenance  of  holy  votaries." 
The  thirty-eixth  chapter  of  Magna  Charta,  which  was  the  first 
statutozy  enactment  on  this  subject,  declares  that  '^  it  shall  not 
be  lawful,  from  henceforth,  to  any  to  give  his  lands  to  any  relig- 
ious house,  and  to  take  the  same  lands  again  to  hold  of  the  same 
house,  etc.,  upon  pain  that  the  gift  shall  be  void,  and  that  the 
land  shall  accrue  to  the  lord  of  the  fee." 

A  statute  of  7  Edward  I.,  after  reciting  that  ''services" 
incident  to  fees,  "  and  which,  at  the  beginning,  were  provided 
for  the  defense  of  the  realm,  are  wrongfully  withdrawn,  and  the 
diief  lords  lose  their  escheats  of  the  same,"  therefore, ''  ordained 
that  no  persons,  religious  or  other  whatsoever  body  politic,  eccle- 
'  siastic  or  lay,  sole  or  aggregate,  shall  buy  or  sell  any  lands  or 
tenements,  whereby  such  lands  may  in  any  wise  come  into  mort- 
main, under  pain  of  forfeiture  of  the  same;  and  within  a  year 
after  the  alienation,  the  next  lord  of  the  fee  may  enter;  and  for 
defaults  of  all  the  mesne  lords,  the  king  shall  have  the  lands  so 
alienated  forever,  and  shall  enfeoff  others  by  certain  services." 
The  ecclesiastics  having  evaded  those  enactments,  by  contriving 
recoveries  and  introducing  uses,  a  statute  of  13  Edward  I., 
and  one  of  15  Bichard  II.,  were  enacted,  for  preventing 
those  evasions.  The  statute  of  wills  of  Henry  VULl.  did  not 
allow  a  devise  of  land  to  any  corporation.  And  after  the  feudal 
rights  of  intermediate  lords  had  been  much  circumscribed,  and 
mesne  seigniories  had  almost  ceased  to  exist,  in  consequence  of 
the  operation  of  the  statute  of  quia  emptorea,  a  statute  of  7 
and  8  William  HE.  provided  that  the  king  alone  might  grant 
licenses  in  mortmain.  And  this  was  a  prerogative  right,  not 
congenial  with  our  institutions,  and  never  claimed  or  exercised 
by  any  department  of  our  government,  toward  artificial,  any 
more  than  natural  persons.  These  are  the  only  enactments 
which  can  have  any  material  application  to  the  present  subject 
of  inquiry;  and  it  is  evident  that  the  statutes  of  7  Edward 
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I.,  and  ihat  of  wills  of  Heniy  YUL,,  are  the  only  ones  which 
apply  to  dyH  corpoiations. 

Mortmain,  or  mort  maine  in  French,  meaning  a  dead  hand, 
was  applied  to  prescriptiYe  and  prerogatiYe  corporations,  an- 
ciently existing  to  a  mischieTOus  extent  in  England;  because, 
according  to  Hottoman  and  Polydore  Virgil,  they  were  imino> 
tal;  and,  therefore,  land  held  by  them  was  considered  as  in  dead 
hands,  so  far  as  feudal  services,  and  profits,  and  escheat  to  tibe 
lords  and  to  the  crown  were  concerned.    According  to  Lord 
Coke,  and  others  who  have  written  on  the  subject,  two  objects 
only  were  contemplated  by  the  mortmain  acts  whicb  we  have 
quoted:  1.  To  prevent  a  withdrawal  of  the  feudal  services  in 
defense  of  the  realm;  and,  2.  To  secure  to  the  lords  and  crown 
their  escheats  and  other  seigniorial  privileges  and  profits.    And 
the  statute  of  7  Edward  I.,  which  is  the  only  one  which  could 
affect  this  case,  shows  expressly,  on  its  face,  tiiat  it  was  enacted 
for  effectuating  those  two  ends  alone.    Now,  whether  we  con- 
sider the  objects  or  the  peculiar  provisions  of  those  statutes,  it 
seems  to  us  that  they  should  be  deemed  to  have  been  local  in 
their  policy  and  operations.    Neither  of  the  objects  of  them 
was  ever  consistent  with  the  allodial  titles  and  the  peculiar  hab- 
its and  institutions  of  the  North  American  colonies;  and  the 
more  especially,  after  they  became  free  and  independent  states. 

Their  corporations  were  comparatively  few,  and  were  genei^ 
ally  statutory  and  limited  in  their  power  and  duration.  Their 
lands  were  superabundant  and  cheap,  and,  to  a  great  extent,  un- 
appropriated and  uninhabited.  They  tolerated  no  feudal  vas- 
salage, exacted  no  feudal  service,  and  desired  no  escheats  to 
lords  or  to  kings.  Generally,  in  Yirginia,  there  could  haye  been 
no  forfeitures  to  lords;  and  the  very  opposite  of  the  motiTes  in 
England  for  a  forfeiture  to  the  crovni  was  eminently  the  interoai 
and  policy  of  Virginia.  Who  would  have  been  entitled  to  the 
forfeitures— the  king,  or  Virginia?  If  the  king,  why  should  the 
colony  have  recognized  any  law  enacted  for  such  an  end  ?  And 
if  Virginia,  how  could  she  execute  the  statutes  by  enfeoffing 
others  to  hold  ''  by  military  services,^'  which  would  have  been 
subversive  of  her  fundamental  institutions?  The  provisions  of 
those  statutes  could  never  have  been  literally  executed  in  Vir- 
ginia. Moreover,  it  has  been  the  settled  policy  of  Virginia  and 
of  the  other  states  of  our  confederacy,  to  allow  civil  corpoia- 
tions  to  hold  land.  And  the  Virginia  statute  of  wills  and  that 
of  Kentucky,  imlike  that  of  Henry  Vm.,  in  this  respect,  per- 
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mit  corpoiations  to  take  lands  by  deTise.  And  why,  thorefore, 
may  they  not  be  equally  entitled  to  acquire  title  to  land  by  con- 
▼eyanoes  inter  vivos  T  The  same  policy  must  apply  to  purchase 
and  derifle. 

Chanoellor  Kent  says,  in  his  commentaries,  that  none  of  the 
British  statutes  of  mortmain  were  in  force  in  any  of  the  colonies 
or  states  of  North  America,  excepting  only  Pennsylvania.  And 
the  only  reason  why  they  were  ever  considered  to  be  operative 
in  that  state,  to  any  extent,  was  because  the  charter  to  Penn  was 
understood  as  embracing  and  adopting  them.  The  same  eminent 
jurist  decided,  in  the  case  of  Silver  Lake  Bank  t.  .^brf/i,  4  Johns. 
Ch.  370,  that  a  corporation  in  Pennsylvania  could  enforce  a 
mortgage  on  land  in  New  York,  taken  to  secure  a  debt  con- 
tracted in  the  course  of  its  regular  business,  as  prescribed  by 
its  charter. 

Our  researches  have  not  enabled  us  to  find  any  intimation, 
legislative  or  judicial,  in  the  state  of  Virginia,  at  any  time,  or 
in.  any  way,  that  any  of  the  mortmain  acts  of  England  have  ever 
been  considered  in  force  in  that  state.    And  not  only  is  this  a 
strong  fact  against  the  assumption  that  those  acts  were  operative 
there,  but  there  are  some  positive  indications  of  an  opinion  that 
they  were  never  recognized  as  the  law  of  that  commonwealth. 
In  1661,  just  after  the  restoration,  the  colonial  legislature  of 
Virginia  passed  a  declarative  act  for  certifying  what  statutes 
were  in  force  in  that  colony;  and  among  all  these  we  find  none 
of  the  mortmain  acts.    And,  in  the  case  of  The  Banks  v.  Poi- 
Haux,  3  Band.  141  [16  Am.  Dec.  706],  Judge  Oreen  used  the 
following  language;  "  The  creation  of  a  corporation  gives  to  it, 
among  other  powers,  as  incident  to  its  existence,  and  without 
any  express  grant  of  such  powers,  that  of  buying  and  selling: 
10  Ck).  806.    This  power  miiy  be  limited,  restrained,  or  pro- 
hibited, either  by  the  charter  creating  the  corporation,  or  by  a 
general  law,  as  in  England  by  the  statutes  of  mortmain,  which 
provide  that  if  lands  be  conveyed  to  a  corporation,  the  next 
lord  may  enter  for  a  forfeiture;  and  if  he  do  not  enter  within  a 
limited  time,  that  then  the  king  may;  but,  until  entry,  the 
estate  continued  in  the  corporation:''  15  Vin.  491.    Here  is  a 
dear  intimation  that  the  mortmain  acts  were  not  in  force  in  Vir- 
ginia; for,  if  they  were,  why  did  this  judge  of  the  supreme  court 
of  that  state  say,  *'  as  in  England,  by  the  mortmain  acts,"  etc.  ? 
Why  did  he  not  say,  "  as  in  Virginia,  by  the  mortmain  acts,''  or, 
**as  by  the  mortmain  acts"?    He  evidently  intended  to  char- 
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acterize  them  as  statutes  peculiar  to  England,  and  as  inappli- 
cable to  Yirgina. 

And  in  England,  too,  it  has  been  decided  more  than  once 
that  those  statutes  were  local  in  their  policy  and  oi)6ration,  and 
not  applicable  to  any  of  the  British  colonies.  In  the  case  of 
the  Attorney-general  v.  Stewart,  2  Meriy.  161,  Sir  William  Ghrant, 
master  of  the  rolls,  decided  that  the  mortmain  acts  of  England 
were  inapplicable  to  the  British  colony  of  Grenada;  and  speak- 
ing of  the  mortmain  act  of  George  11. ,  which  was  but  an  exten- 
sion of  the  prior  statutes  of  mortmain,  he  said:  "  The  thing  to 
be  prevented  was  a  mischief  in  England,  and  it  was  by  the 
quality  and  extent  of  the  mischief,  as  it  there  existed,  that  the 
propriety  of  legislative  interference  upon  the  subject  was  to  be 
determined.  The  statute  begins  by  referring  to  the  ancient 
laws  made  against  alienations  in  mortmain.  None  of  the  causes 
in  which  those  laws  originated  had  ever  had  any  existence  in  the 
colonies.  It  was  in  England  that  the  mischief  had  increased, 
and  in  England  only  was  it  thought  necessary  to  impede  its 
progress.  To  no  other  part  of  the  dominions  of  the  crown  was 
this  law  extended.  In  Jamaica,  the  wealthiest  of  our  West 
Indian  possessions,  it  has  not,  to  this  day,  been  thought  neces- 
sary to  guard  against  any  such  evfi.  I  do  not,  indeed,  know 
that  any  colonial  legislature  has  made  any  regulation  on  the 
subject,  although  in  none  of  the  old  colonies  can  the  mortmain 
act  have  any  operation." 

In  Bex  V.  Vaugkan,^  Lord  Mansfield  said:  "  The  argument  is 
strong  that  certain  statutes  do  not  extend  to  Jamaica,  though 
enacted  before  that  island  belonged  to  the  crown  of  England. 
If  Jamaica  was  a  conquest,  they  would  retain  their  old  laws  till 
the  conqueror  thought  fit  to  alter  them:  if  a  colony,  these  stat- 
utes are  positive  regulations  of  justice,  not  adapted  to  the  cir- 
cumstances of  new  colonies,  and,  therefore,  no  part  of  that  law 
of  England,  which  every  colony,  from  necessity,  is  supposed  to 
cany  with  them  at  their  first  plantation. "  And  Blackstone  says: 
''  Colonists  cany  with  them  only  so  much  of  the  English  law  as 
is  applicable  to  their  own  situation,  and  the  condition  of  an 
infant  colony." 

Without  further  amplification,  the  foregoing  consideratioDi 

are  sufficient,  in  our  judgment,  to  authorize  the  conclusion  that 

the  mortmain  acts  of  England  were  altogether  local,  and  that 

none  of  them  were  ever  applicable,  or  considered  applicable,  to 

Virginia,  where  the  peculiar  evils  felt  in  England  never  existed; 

____ 
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Inhere  there  never  was  a  monopoly  of  lands  by  coiporaiionSy 
either  religious  or  dTil;  where  there  never  was  any  trace  of  the 
feadal  i^Btezn,  which  begot  and  nonrished  those  statutes;  where 
corporations  were  few,  and  not  only  harmless,  but  useful,  and 
for  many  pnrposes  necessary,  and  therefore  were  favored;  where, 
too,  they  were  generally  limited  in  their  powers  and  duration, 
and  wbere  most  corporate  bodies  were  permitted  to  purchase 
land,  and  all  were  allowed  to  acquire  it  by  devises.  And  if  those 
statutes  were  not  applicable  to  Virginia  in  1776,  they  were  not 
adopted  by  the  ordinance  of  that  year,  which  embraced  only  sucli 
statutes  as  were  ''  of  a  general  nature,  and  not  local"  to  Eng- 
land. It  is,  therefore,  our  opinion,  that  none  of  the  mortmain 
acts  of  England  are,  or  ever  have  been,  in  force  in  Kentucky. 

The  &ct  that  most  acts  of  incorporation  in  this  state  concede 
a  special  authoriiy  to  purchase  land  for  specified  purposes,  does 
not  imply  that  there  is  any  mortmain  act  which  can  operate  hero. 
That  course  of  legislation  has  arisen  either  from  a  prevailing  opin- 
ion that  statutory  corporations  in  this  country  shall  possess  no 
other  povrers  than  those  expressly  granted,  or  from  a  prudential 
determination  to  limit  and  define  their  rights  and  capacities  with 
precision,  and  especially  in  relation  to  the  purchase  of  real  estate. 
We  are  strongly  inclined  to  the  opinion,  also,  that  the  policy  of 
the  British  mortmain  acts  is  inapplicable  to  such  a  corporation  as 
the  bank  of  Scioto,  whose  existence  is  limited  to  the  short  period 
of  a  few  years.    Such  a  being  can  not  be  considered ' '  immortal," 
nor  should  its  hand  be  deemed  or  called,  in  the  English  sense, ' '  a 
dead  hand." 

We  are  also  inclined  to  the  opinion  that  a  mortgage,  taken  in 
good  faith  for  securing  a  just  debt,  should  not  be  considered  as  a 
purchase  of  land  within  the  scope  and  objects  of  the  mortmain 
acts  of  England;  such  a  conveyance  is  only  a  collateral  security, 
and  may  be  avoided  at  any  time,  by  payment  or  redemption;  and 
therefore,  it  would  seem  that  land  thus  mortgaged  should  not 
be  deemed  to  be  in  the  unyielding  grip  of  a  dead  hand. 

We  conclude  that  no  mortmain  act  operates  in  this  case.  Nor 
are  we  able  to  perceive  that  any  known  policy  of  Kentucky  will 
be  violated  by  permitting  a  corporation  of  another  state  to  hold 
•  land  bere  as  mortgagee,  or  even  purchaser,  as  well  as  devisee,  in 
which  latter  character  its  right  would  be  unquestionable.  When 
the  legislative  department  has  not  indicated  any  such  local  pol- 
icy, it  is  not  the  province  of  the  judiciary  to  assume  its  exist* 
ence,  or  to  establish  it.  On  the  contrary,  we  should  rather 
presume  its  non-existence,  especially  as  to  the  corporations  of  a 
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sister  state,  and  as  our  own  institations,  of  the  same  kind,  ar» 
permitted  to  acquire  lands  by  devise  and  purchase.  Such  an  in- 
vidious  policy  might  possibly  be  deemed  inconsistent  with  a 
becoming  comity  between  kindred  and  united  states,  one  and 
indivisible,  in  a  national  sense,  and  for  the  same  common  ends. 
If  such  a  policy  should  ever  be  deemed  proper  and  useful,  the 
legislative  coimcils  of  Kentucky  may,  at  any  time,  announce  it; 
and  thus  guard  against  any  possible  mischief  that  might  be  ap- 
prehended from  permitting  any  corporations,  not  created  by 
Kentucky,  to  hold  lands  here,  either  by  contract  or  by  devise. 
But  even  were  the  mortmain  acts  in  force  here,  they  would  be 
unavailing  to  Lathrop,  in  this  suit;  because  they  would  have  the 
effect  only  of  forfeiting  the  land,  the  title  to  which  would,  nev- 
ertheless, have  passed  to  the  bank  by  the  mortgage,  and  would 
have  there  abided  until  office  f oimd  in  favor  of  the  conunon- 
wealth. 

A  sale  of  land  to  an  unlicensed  corporation,  in  England,  was 
not  void.  The  title  passed  from  the  vendor.  Consequently,  if 
the  mortmain  act  of  7  Edward  I.  were  admitted  to  be  in  force 
in  this  state,  there  was  no  legal  right  of  entry  in  Clingman, 
when  Lathrop  purchased  his  interest  under  execution;  and, 
therefore,  whether  the  bank  of  Scioto  had  a  title  indefeasible  faj 
the  commonwealth,  or  not,  Lathrop  had  no  right  to  evict  iti 
agent  or  tenant  in  this  action. 

We  have  not  considered  any  question  concerning  alien  cor- 
porations. Nor  have  we  considered  the  common  law  doctrine 
as  io  perpetuities;  because,  even  if  it  could  be  applicable  to  a 
conveyance  to  an  endless  corporation,  without  any  limitation  on 
the  right  of  alienation,  still  it  would  be  clearly  inapplicable  to 
the  mortgage  to  the  bank  of  Scioto,  whose  legal  existence  is  lim- 
ited to  a  few  years. 

Wherefore,  as,  upon  the  whole  case  as  presented  by  the  record, 
wo  perceive  no  substantial  error  to  the  prejudice  of  the  plaintifl 
in  error,  the  judgment  against  him  is  affirmed. 


Ck>BPoaATB  Sbal,  wbxm  Acts  or  Ck>BPoaATioN  VAun  without:  Sat 
EvereU  v.  United  State$,  30  Am.  Dec  684,  note  590;  Oarrimm  v.  ComAt,  2S 
Id.  120,  note  125;  FHtzhugh  ▼.  Bank  of  Shepherd$vilU,  16  Id.  90;  BonJb  t. 
PoUiauXy  15  Id.  706;  Mott  ▼.  Hieka,  13  Id.  650,  note  601,  where  this  sabjed 
ia  discnased  at  length. 

Corporation  Csxated  ik  Anothsr  Stats  mat  Pdbobabr,  hold,  «nd 
convey  lands  in  New  Hampshire:  Lvmbard  ▼.  Aldrkh,  28  Am.  Dec.  381. 

Foreign  Corporation  mat  Maintain  Suit  in  ths  courts  ol  Lonktonn 
WiUiammm  v.  Smoot,  12  Am.  Dec.  494,  note  496. 
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The  principal  case  is  dted  in  American  Mat,  L.  Tm,  Co,  ▼.  Owen^  15  Gray, 
49i,  to  the  point  that  a  foreign  ooiporation  having  a  demand  against  a  dtizen 
of  that  state,  on  which  an  action  oonld  be  maintained  there,  may  take  a 
mortgage  of  its  debtor's  real  estate  to  secure  snch  demand,  and  acquire  the 
same  rights  which  appertain  to  other  mortgagees;  and  in  Thompaon  v.  WaUi% 
25  Mich.  232,  to  the  point  that  the  courts  of  that  state  are  bound  to  recog- 
nize the  right  of  corporations  of  other  states  to  realise  and  collect  debts  due 
to  them  there. 


Albbioh  V.  Wallaob. 

[8  Dasa,  287.] 
ISTKBIEST  OF  OkB  PaBTNBR  IN  PaRTNBBSHIP  Ck>NOBRH  ICAT  BS  SOLD  UlTDIB 

ExECunox  for  his  separate  debt. 
Pbopkbtt  ov  Pabtnebsbip  mat,  in  such  Cabs,  bb  Sold  nr  Paroblb,  when 
the  articles  are  divisible  and  capable  of  being  allotted  to  the  purohaflsn 
without  injuiy  to  the  sale  of  the  residue. 

MonoN  to  set  aside  execution  sale.  Appeal  from  the  oiroait 
court  for  Jefferson  county.    The  opinion  states  the  case 

HewUt  and  WheaUey,  for  the  plaintiff. 

Morehead,  Fry,  and  Page,  for  the  defendants. 

By  Court,  Ewma,  J.  Aldrich  and  one  Sx>encer,  being  in  em- 
barrassed circumstances,  purchased  groceries  on  credit,  and 
entered  into  partnership,  in  a  grocery  store,  in  Louisville;  by 
the  terms  of  which  Aldrich  was  entitled  to  an  interest  of  three 
fourths,  and  Spencer  one  fourth.  An  execution  issued  against 
Aldrich  for  his  separate  debt,  in  favor  of  Wallace,  and  was 
placed  in  the  hands  of  Cocke,  the  sheriff,  and  levied  on  the  in- 
terest of  Aldrich  in  the  store.  At  the  same  time  an  execution 
was  issued  against  Spencer,  for  his  separate  debt,  in  favor  of 
Bernard  &  Co.,  and  was  placed  in  the  hands  of  the  same  officer 
and  levied  upon  his  (Spencer's)  interest  in  the  store.  The  sher- 
iff, at  the  same  time,  made  sale  of  the  articles  of  groceries,  they 
being  sugars,  liquors,  and  the  Uke,  under  both  executions,  sell- 
ing tiie  undivided  three  fourths  of  each  article  imder  Aldrich'a 
execution,  and  the  undivided  one  fourth  under  Spencer's,  and 
applying  the  proceeds  accordingly.  Aldrich  moved  the  court  to 
set  aside  the  sale,  making  Wallace,  the  sheriff,  and  the  pur- 
chasers at  the  sale  under  his  execution,  parties.  The  circuit 
court  overruled  the  motion,  and  he  has  brought  the  case  to  this 
court. 

It  is  well  settied,  by  numerous  decisions,  that  the  undivided 
interest  of  one  partner,  in  a  partnership  concern,  may  be  taken 
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and  sold  under  ezeoation  for  his  separate  debt.  So  nnmeruus 
have  been  the  decisions  upon  this  point  that  we  will  not  stop  to 
make  a  parade  of  authorities  on  the  snbject.  If  this  could  not 
be  done,  it  wonid  only  be  necessaiy  for  individuals  to  invest 
their  means  in  a  partnership  concern,  to  place  them  beyond  the 
control  of  an  ordinary  execution,  for  their  separate  debts. 

If  the  levy  and  sale  was  authorized  by  law,  we  can  not  per- 
oeive  how  the  plaintiff  in  the  motion  has  been  prejudiced  by  tlie 
levy  and  sale  in  this  case.  If  a  less  interest  was  sold  than  he  is 
entitled  to,  his  remaining  interest,  if  any,  is  not  affected  by  the 
sale.  And  if  it  were  conceded  that  the  possession  of  the  arti- 
cles sold  were  improperly  delivered  to  the  purchasers,  which  is 
not  necessary  to  be  determined  on  this  motion,  that  act  can  not 
have  the  retroactive  effect  of  vitiating  the  sale,  if  that  was  I^gaL 
Besides,  the  articles  of  coi)artnership  show  that  he  was  entitled 
to  an  undivided  interest  of  three  fourths,  and  that  iniesest  wu 
sold  and  the  proceeds  applied  to  the  execution  against  him.  If 
he  had  any  greater  interest  than  three  fourths,  it  has  not  heen 
shown  in  this  record;  and  if  there  be  any  equitable  Hen  in  his 
favor,  which  could  increase  or  diminish  his  apparent  interest, 
that  has  not  been  shown.  It  is  not  necessaiy,  therefore,  to  de- 
termine, if  it  were  shown,  whether  it  could  have  any,  and  il  any, 
what  effect  on  the  sale. 

Nor  can  we  perceive  that  the  plaintiff  has  been  prejudiced  by 
the  sale  in  parcels.  The  articles  sold  were  divisible,  and  might 
be  separated  and  allotted  to  the  purchasers  without  injuiy  to  the 
sale  of  the  residue;  and  in  the  sale  of  a  sole  and  separate  estate, 
it  has  been  frequently  settled  by  this  court  that  it  was  improper 
to  sell  several  articles  of  property  in  gross,  as  tending  to  restrict 
competition  in  bidding  and  produce  a  sacrifice.  The  same  ob- 
jection would,  in  the  general,  lie  to  a  sale  in  gross  of  an  undi- 
vided interest.  We,  therefore,  take  it  that,  when  the  authorities 
speak  of  the  sale  under  execution  of  the  undivid^  interest  in 
the  partnership  effects,  they  do  not  mean  or  intend  the  whole 
interest  of  the  i>artner  in  the  firm,  but  only  his  interest  in  the 
articles  or  effects  levied  on;  and  those  articles  are  sold,  or  rather 
the  undivided  interest  of  the  debtor  partner  in  them,  in  the 
same  manner  and  form,  and  subject  to  the  same  general  roles 
which  govern  sales  under  execution  of  the  sole  and  separate  es- 
tate. There  might  be  cases  in  which  it  would  be  most  properto 
sell  in  gross,  or  several  articles  together,  or  the  interest  of  the 
partner  in  them,  or  perhaps  in  the  whole  firm.    But  in  the  general 
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it  would  certainly  tend  to  induce  competition,  and  to  enhance 
the  price  of  the  articles  sold,  to  sell  in  parcels. 

A  partnership  might  embrace  seyeral  stores  located  at  differ- 
ent and  remote  points.  A  leyy  on  the  articles  of  one  store  would 
snrely  not  authorize  a  sale  of  the  articles  or  whole  interest  in 
the  other  stores,  not  seen  or  touched  by  the  officer,  nor  exhibited 
to  or  seen  by  the  holders.  Such  a  practice  would  lead  to  mis- 
chievous consequences  not  to  be  tolerated. 

We  can,  therefore,  perceive  no  irregularily  in  the  sale,  to  the 
prejudice  of  the  plaintiff,  or  error  in  the  judgment  of  the  drcnit 
court  in  overruling  the  motion;  wherefore,  it  is  affirmed,  with 
costs. 

Lbvt  oir  Pabxhxbship  Pbopkbtt  tob  Pabxitxb's  Pbivats  Dbbt:  See 
Mcrrimm  v.  BlodgeU,  29  Am.  Deo.  063,  note  683,  where  this  subject  is  dis- 

fttlSQgtll. 


LExmGTOK  Aim  Qmo  R.  R.  Go.  v.  Applegate. 

[8  X>ASA,  289.] 

Atlb  to  Lots  in  Oitt  Cabbus  with  it  Certain  Easements  and  services 
as  inviolable  as  the  property  in  the  lots  themselves;  henoe  owners  of  such 
lots  have  an  interest  in  the  street  contigaons  to  their  lots,  which  neither 
the  local  nor  the  general  public  can  claim. 

OoiocoNWSALTH  CAN  NOT  Takb  awat  Pkivate  Pbopebtt,  even  for  the  most 
imperious  or  important  public  use,  without  either  the  owner's  consent,  or 
the  payment  to  him  of  a  just  equivalent  in  money. 

BiOBT  OF  Eminsnt  Douain  mat  be  Exercised  through  the  instrumentality 
of  a  railroad  company,  the  private  corporation  being  deemed,  in  such 
case,  the  agent  of-  the  public,  and  the  road  a  public  highway. 

RAn^BOAT)  is  a  Public  Use,  although  the  profits  arising  therefrom  may  be 
appropriated  to  the  private  use  of  the  company. 

liATOB  AND  CoiTNCIIi  OV  A  CiTr  MAT  AUTflOBIZE  GONSTBUCRON   OV  RaIL- 

BOAD  through  its  streets,  and  unless  some  private  right  is  injured  by  the 
grant  of  such  authority,  there  is  no  necessity  for  an  inquisition  concern- 
hig  damages. 

OunvrBucnoN  ov  Kailboad  thbodgh  Stbest  of  a  Citt  is  not  per  ae  a 
pnrpresture  or  other  nuiaanoe,  nor  is  the  careful  use  of  such  road  for  the 
ordinary  purposes  of  a  railroad  to  be  regarded  as  a  nuisance  of  any  kind. 

iNjnKcnoN  to  Restbain  Use  of  such  Railboad  will  not  be  Qranted, 
unless  it  clearly  appears  that  the  running  of  cars  thereon  excludes,  un- 
reasonably obstructs,  or  abridges  other  accustomed  uses  of  the  street,  or 
invades  private  rights. 

MiBB  Loss  OF  Business  ob  Decbease  of  Pbofits  of  a  few  persons,  caused 
by  public  improvements  for  facilitating  travel  and  commerce,  is  not  suf- 
ficient ground  for  granting  an  injunction. 
Am.  Dao.  Vol..  XZXm— 83 
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Plaiktitfs  arb  not  Liable  for  Daicaobs  vob  Obtainino  IvjimcnoK  re- 
straining a  railroad  oompaay  from  operating  its  road  throng^  the  streeti 
of  a  city,  where  the  anit  was  proaecated  by  them  Ixmafide^  and  not  from 
any  wanton  or  vexatiooa  motive. 

Bill  in  chancery.    Appeal  from  the  Louisville  chancery  court 
The  opinion  states  the  case. 

ChUhrie  and  Morehead,  for  the  appellants. 

GriUenden  and  Firtle,  for  the  appellees. 

By  Court,  Bobebtson,  C.  J.  This  appeal  brings  up,  for  reviB* 
ion^  a  decree  of  the  chancellor  of  the  city  of  Louisville,  perpet- 
ually enjoining  the  Lexington  and  Ohio  railroad  company ''  £roiD 
running,  using,  or  employing  their  cars  and  carriages,  by  steam 
or  otherwise,  upon  their  railroad  along  Main  street,  between 
Thirteenth  street  and  Sixth  street,''  in  the  said  city.  By  an  act  of 
the  Kentucky  legislature,  approved  in  1830,  *^  the  Lexington  and 
Ohio  railroad  company"  was  incorporated  with  authority  to  con- 
struct a  railroad  from  Lexington  to  "  some  one  or  more  points 
on  the  Ohio  river,"  and  to  use  any  land  and  materials  necessazy 
for  that  purpose,  by  obtaining  the  consent  of  the  owner,  or  by 
paying  the  value  thereof,  to  be  assessed  upon  a  writ  of  ad  quod 
damnum;  and  to  ''  place  on  the  road,  when  constructed,  all  ma- 
chines, wagons,  vehicles,  or  carriages,  which  th^y  may  deem 
necessary  and  proper  for  the  purpose  of  transportation;"  and, 
also,  to  exact  a  prescribed  toll  for  tsansportation  of  persons  and 
property  on  the  railroad. 

Having  determined  to  make  a  point  on  the  Ohio  river,  at  or 
near  the  city  of  Louisville,  the  terminus,  the  company  located 
its  railroad  from  Lexington  to  Louisville,  constructed  it  as  far 
as  Frankfort,  and  partially  graded  it  between  Louisville  and 
Frankfort;  and,  desiring  to  extend  the  road,  through  Louisville, 
to  the  Ohio  river,  below  "  the  falls,"  it  obtained  a  supplemental 
act,  in  1833,  authorizing  such  extension.  Under  the  aatborify 
of  these  enactments,  tha  company,  with  the  concurrence  of  the 
mayor  and  council  of  Louisville,  extended  the  location  of  its 
road,  within  that  city,  to  a  designated  point  in  Jefferson  street; 
and,  having  afterward  obtained  the  consent  of  the  mayor  and 
coimcil  to  the  construction  of  the  road  from  Portland,  below 
''  the  falls,"  to  Thirteenth  street;  thence  along  Main  street  to 
Sixth  cross-street,  and  thence  to  the  wharf,  vidth  permission  "  to 
run  its  cars  by  steam,  at  the  rate  of  not  .more  than  six  miles  an 
hour,  between  Sixth  and  Thirteenth  streets;"  it  constructed  the 
road  accordingly,  from  Portland  to  the  intersection  of  Main 
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street  and  Sixth  cross-street,  in  Louisyille;  and,  from  the  twenty- 
ninth  of  April,  1838,  until  arrested  by  the  chancellor,  on  the 
twenty-sixth  of  October,  1838,  it  had  used  the  railroad  between 
those  points,  chiefly  by  transporting  daily  about  five  hundred 
and  fifty  })assengers,  in  cars,  propelled  generally  by  steam, 
though  sometimes  drawn  by  horses,  at  the  price  of  twelve  and  a 
half  cents  for  each  passenger,  instead  of  the  accustomed  hack 
charges,  which  have  generally  been  from  tweniy-fiye  cents  to  one 
dollar.  The  injunction  was  granted  on  a  bill  filed  by  Elisha 
Applegate  and  forty-three  others,  most  of  whom  were  either 
owners  or  occupants  of  property  on  Main  street,  between  Sixth 
and  Thirteenth  cross-streets;  forty  of  whom  were  citizens  of 
Louisrille,  and  all  of  whom  alleged  that  the  railroad  through 
the  city  was  a  nuisance,  purpresture,  and  unlawful  encroachment 
on  their  private  rights  of  property. 

The  railroad  company,  in  its  answer,  denied  most  of  the  prin- 
cipal allegations  of  the  bill,  and  insisted  that  the  road  had  not 
operated  as  a  nuisance,  or  an  encroachment  on  private  right. 

Between  the  granting  of  the  injunction  and  the  final  decree, 
twenty-six  depositions  were  taken  and  filed — ten  for  the  com- 
plainants, and  sixteen  for  the  defendant.  And,  on  the  final 
hearing  on  the  case  on  the  bill,  answer,  and  depositions,  thev 
thancellor  perpetuated  the  injimction,  as  originally  granted,, 
flpon  the  following  grounds,  stated  in  the  conclusion  of  a  very 
copious  and  learned  opinion,  delivered  when  the  first  decretal: 
order  was  made:  ''  It  seems  to  me  that  the  jurisdiction  of  the? 
court,  to  interfere  by  way  of  injunction,  is  clear,  according  to 
established  principles  and  precedents;  that  the  case  shows  a  com- 
mon nuisance,  by  which  the  plaintiffs  have  special  damage;  a 
purpresture  amounting  to  a  nuisance;  a  disturbance  of  easements, 
annexed  by  grant  to  private  estates,  and  of  privileges  dedicated 
and  secured  by  a  public  law  of  the  general  assembly  of  Virginia, 
in  the  streets  and  town  of  Louisville;  of  a  corporation  abusing 
the  powers  arising  out  of  the  act  of  incorporation,  thereby  working 
serious  injuries  to  the  complainants;  and,  finally,  of  a  disregard 
of  private  rights,  of  a  character  continuous,  vexatious,  and  de- 
generating into  a  species  of  irreparable  nuisance." 

In  addition  to  those  already  suggested,  the  following  facts 
clearly  appear:  First,  that,  in  1781,  Louisville,  with  its  Main 
street  and  cross-streets,  from  First  to  Twelfth,  as  now  and  ever 
since  existing,  was  established  by  an  act  of  the  legislature  of 
Virginia,  vesting  the  legal  title  in  trustees,  and  declaring  that 
purchasers  of  lots  shotdd  ''  have  and  enjoy  all  the  rights,  privi« 
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leges,  and  immunities  which  the  freeholders  and  inhabitants  of 
ciber  towns  in  this  state,  not  incorporated  bv  charter,  harep 
bold,  and  enjoy;"  secondly,  that  the  lots  owned  or  occupied  by 
the  api>ellees  on  Main  street,  between  Sixth  and  Thirteenth 
cross-streets,  had  been  purchased  from  the  trustees,  many  years 
ago,  and  have  been  held  by  the  purchasers  and  their  alieneeg 
ever  since;  thirdly,  that  most  of  the  wholesale  and  heaiT'  buBi- 
ness  in  Louisville  is,  and  ever  has  been,  done  on  Main  street, 
between  Sixth  and  Second  cross-streets;  that  the  population  be- 
tween Sixth  and  Thirteenth  streets  is  comparatively  thin;  and 
that  the  business  houses  on  that  portion  of  Main  street  are  chiefly 
retail  shops,  groceries,  and  coffee-houses;  fourthly,  that  the  title 
and  authority  of  the  trustees  of  the  town  passed,  by  the  act  of 
incorporation,  to  the  mayor  and  council  of  the  city  of  Louis- 
ville,  subject  to  all  then  subsisting  trusts,  private  rights,  and  pub- 
lic obligations;  and,  fifthly,  that  Main  street  is  ninety  feet  wide; 
the  railroad  in  the  center,  with  a  single  track;  and  the  entire 
street,  since  the  construction  of  this  track,  has  been  used  as  a 
passway  for  all  persons  and  vehicles,  without  objection  by  the 
railroad  company,  and  without  any  assertion  by  it  of  an  exclu- 
sive right  to  use  that  portion  of  the  center  of  it  which  is  covered 
by  and  included  within  its  flat  iron  rails. 

But  as  to  the  effect  of  the  railroad,  and  of  the  use  made  of  it 
hj  the  company,  there  is  much  diversity  in  the  opinions  of  the 
^  witnesses  who  testified  in  behalf  of  the  apx>ellees,  and  of  those 
'  who  deposed  on  the  side  of  the  appellant.     Some  of  the  ten 
^witnesses  for  the  appellees  expressed  the  opinion  that  the  rails 
of  the  railroad  obstructed  the  free  and  convenient  public  use  of 
Main  street;  some  of  them  testified  to  facts  conducing  to  show 
that  the  use  made  of  the  road  by  the  company,  and  especially 
by  the  frequent  transportation  of  passengers  in  a  long  train  of 
•cars,  propelled  by  steam,  alarmed  horses,  and  endangered  the 
security  of  persons  passing  on  foot,  on  horses,  and  in  hacks  and 
private  carriages;  and  all  of  them  averred  that,  in  their  opin- 
ions, the  railroad,  as  constructed  and  used,  had  the  effect  of 
/iimiTiialiiiigr  the  valuc  of  real  estate  on  Main  street,  between 
Sixth  and  Thirteenth,  and  of  injuring  the  commercial  and  man- 
ufacturing business  of  those  who  reside  there;  and  that,  there* 
lore,  it  VTas  a  public  nuisance,  and  an  injurious  encroachment 
upon  the  private  rights  of  the  appellees  and  of  many  others. 

On  the  other  side,  most  of  the  sixteen  vritnesses  for  the  ap- 
pellant (and  all  of  them  who  testified  as  to  this  point)  expressed 
Uie  opinion,  that  the  railroad  itself  was  no  obstruction  whatever 
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to  the  safe,  free,  and  conTenient  public  use  of  the  entire  streot 
by  all  who  mi^ht  choose  to  rise  any  portion  of  it;  and  thej  stated 
facte  strongly  conducing  to  that  condnsion.    All  of  them  ex- 
pressed the  opinion  that  the  prosperity  of  Louisyille  and  the 
public  interest  had  been  promoted  by  the  use  that  had  been  made 
of  the  railroad  from  Portland  to  Sixth  cross-stieet  in  the  ciiy» 
and  would  be  still  more  advanced  by  the  completion  and  use  of 
the  oontinuous  line  of  railroad  communication,  according  to  the 
charter  and  the  avowed  purposes  of  the  company.    No  one  of 
them  considered  the  use,  as  made  of  the  road,  even  with  steam 
power,  as  being  a  nuisance,  or  as  injuriously  affecting  the  Talus 
of  property,  the  productiveness  of  business,  or  security  of  per- 
sons on  Main  street,  between  Sixth  and  Thirteenth,  or  else- 
where.    Most  of  them  were  of  the  opinion  that,  as  steam,  when 
weU  regulated  as  a  motive  agent,  may  be  more  easily  and 
promptly  controlled  than  horse  power,  cars  propelled  by  steam,. 
with  a  Telociiy  not  exceeding  six  miles  an  hour,  were  more  safe 
to  the  public  than  cars  drawn  by  horses,  and  were  not  more 
perilous  or  inconvenient  than  hacks,  stages,  and  omnibuses. 
Some  of  them  proved  that  cars  are  ran  by  steam  through  some 
of  the  tovens  and  cities  in  Europe,  and  through  Orleans,  Lan- 
caster, Philadelphia,  Eichmond,  Frederick,  and  several  other 
towns  and  cities  in  the  United  States,  without  having  been  con- 
sidered nuisances,  so  far  as  they  had  heard  or  believed;  and 
that  some  of  the  streets,  through  which  long  trains  of  cars» 
moved  by  steam,  are  frequently  running,  are  narrower,  more 
populous,  and  much  more  thronged  than  Main  street  in  Louis* 
ville,  between  Sixth  and  Thirteenth  cross-streets.    Some  of  these 
witnesses  also  indicate,  by  their  testimony,  more  than  an  ordi- 
nary acquaintance  with  railroads  and  steam  power;  and  all  of 
them  state  facts  conducing  persuasively  to  sustain  all  the  opin- 
ions they  have  expressed. 

It  neither  appears  nor  has  been  suggested  that  the  speed  of 
the  cars,  when  propelled  by  steam  on  Main  street,  in  Louisville^ 
had  ever  exceeded  the  prescribed  rate  of  six  miles  an  hour;  and 
it  does  appear,  clearly,  that  the  traveling  and  commercial  publio 
would  be  benefited  by  the  continued  use  of  the  railroad  as  con- 
structed and  hitherto  used  from  Portland  to  the  heart  of  Louis- 
ville; and  the  more  especially,  during  that  season  of  the  year 
when  boats  can  not  pass  over  the  falls  of  the  Ohio  river.  Upon 
these  facts,  the  chancellor's  decree  is  to  be  revised  and  either 
affirmed  or  reversed. 
The  streets  of  Louisville  were  designated,  not  only  for  sub- 
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serving  the  pdblio  purposes  for  which  fhe  town  was  established 
bj  law,  bat  also  for  the  especial  conyenience  and  enjoyment  of 
such  persons  as  should  purchase  and  hold  lots  contiguous  to 
them.  The  title  to  such  lots  cairies  with  it,  as  essential  inci- 
dents, certain  services  and  easements,  not  only  valuable  and 
almost  indispensable,  but  as  inviolable  as  the  prox>erty  in  tlie  lots 
themselTes.  And,  therefore,  the  owners  and  occupants  of 
houses  and  lots  on  Main  street,  between  Sixth  and  Thirteenth, 
have  a  peculiar  interest  in  that  street,  which  neither  the  local 
nor  general  public  can  pretend  to  claim — a  private  right  of  the 
nature  of  an  incorporeal  hereditament,  legally  attached  to  their 
contiguous  ground — an  incidental  title  to  certain  facilities  and 
franchises  assured  to  them  by  contract  and  by  law,  without 
which  their  property  would  be  comparatively  of  but  little  value, 
and  would  never  have  been  bought  by  them. 

Although,  therefore,  an  ordinary  public  way  may  be  discon- 
tinued or  applied  to  some  other  public  purpose  than  that  for 
which  it  yms  first  established,  without  any  legal  liability  for 
pecuniaiy  compensation  to  the  local  public,  or  to  any  ovnier  of 
adjoining  land — ^because  neither  such  public  nor  proprietor  had 
any  right  of  property  in  the  VTay,  or  any  other  legal  interest  in 
it  than  that  which  was  common  to  all  the  people — and  though, 
also,  the  mayor  and  council,  holding  the  legal  title  to  the  streets 
of  Louisville,  in  trust  chiefly  for  public  purposes,  might  re- 
grade  and  improve  those  streets,  or  authorize  the  public  use  of 
them,  in  any  mode  consistent  with  the  objects  to  which  they 
were  first  dedicated,  without  obtaining  the  consent  of  the  own- 
ers of  lots  thereon,  and  vrithout  making  any  compensation  to 
them;  nevertheless,  there  may  be  no  constitutional  authority  for 
dosing  or  discontinuing  any  one  of  the  streets,  or  even  for  ap 
plying  it  to  any  public  or  private  use  incompatible  with  any  one 
of  the  ends  for  which  such  street  vraa  established,  vnthout  first 
obtaining  the  consent  of  the  owners  of  lots  thereon,  or  without 
making  just  compensation,  to  them  for  any  damage  which  may 
result  to  their  property,  corporeal  and  incorporeal,  from  suchoc- 
olusion,  discontinuance,  or  new  application  of  the  street.    The 
oommonwealth,  with  all  her  sovereign  right  of  eminent  domain, 
can  not  take  away  private  property,  even  for  the  most  imperious 
or  important  public  use,  without  either  the  owner's  consent,  or 
the  payment  to  him  of  a  just  equivalent  in  money. 

But  we  can  not  concur  vnth  the  chancellor  in  the  opinion  that 
the  commonwealth  could  not  constitutionally  exert  her  eminent 
authority  to  take  private  property  for  public  use,  through  the 
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instrumentality  of  the  railroad  company.    Public  roads,  of  all 
sorts,  may  be  constructed  whereyer  the  sovereign  shall  be  pleased 
to  haye  them;  and  if  the  public  choose  to  ayail  itself  of  the  cap- 
ital and  liberal  spirit  of  select  persons  for  insuring  the  construc- 
tion of  an  important  highway,  the  persons  who  may  agree  thus 
to  appropriate  their  own  funds  may  surely  be  permitted  to  en- 
joy, as  some  equiyalent  for  the  expenditure,  the  profits  of  tolls 
prescribed  by  law  for  using  the  road,  and  may  be  authorized  to 
construct  and  preserye  it  by  all  the  means  which  the  common- 
wealth could  constitutionally  employ.    The  soyereign  will  can 
be  effectuated  only  by  the  instrumentality  of  agents.    And  in 
the  case  just  supposed,  the  private  association  should  be  deemed 
the  agent  of  the  public,  although,  as  to  its  conyentional  privi- 
leges and  profits,  it  may  be  only  a  private  corporation;  and  the 
road  also  should  be  considered,  in  the  popular  sense,  a  public 
highway.    In  4  East,  2d  ed.,  page  21,  it  was  adjudged  that 
though  the  lord  of  the  fee  was  entitled  to  the  profits  arising 
from  the  use  of  an  established  road,  yet  it  was  a  public  high- 
way— *'  le  haul  chemin  du  roy"    When  the  legislature  incorpo- 
rates an  association  of  private  persons  for  the  purpose  of  malring 
a  turnpike  road  or  a  railroad,  the  public  welfare  shotdd  be  pre- 
sumed to  be  the  legislative  object  of  the  enactment;  and  though 
the  interest  of  the  corporators  be  private  and  exclusive,  yet  the 
construction  of  the  road  should  be  deemed  to  have  been  author- 
ized for  the  public  good,  as  the  chief  and  primary  object;  and 
the  act  of  incorporation,  and  the  privileges  granted  to  the  cor- 
porators, should  be  considered  only  as  means  for  effecting  the 
public  end,  and  as  secondaiy  and  incidental  only.    And,  to  ac- 
complish such  an  end  by  such  means,  the  sovereign  power  may 
undoubtedly,  as  we  think,  exert,  through  such  an  instrumental- 
ity, all  the  constitutional  authoriiy  which  it  might  employ  for 
the  effectuation  of  a  similar  object  by  any  other  agency  or  in  any 
other  mode.    The  railroad  is  applied  to  "  public  use,'*  though 
the  profi^  are  appropriated  to  private  use.    And  the  legislative 
authority  to  take  private  property  implied  that,  when  so  taken, 
it  woidd  be  appropriated  to  the  use  of  the  public.    The  right  of 
eminent  domain  has  long  been  exercised  in  similar  modes  here 
and  elsewhere,  without  question,  and  in  instances  almost  in- 
numerable.    In  this  maimer  nearly  all  the  turnpike  roads  have 
been  made,  and  all  the  railroads;  and  thus,  too,  are  nulls  estab- 
lished, by  the  condemnation  of  private  property,  on  the  appli- 
cation of  persons  who  desire  to  make  profit  by  the  tolls:  and 
the  cities  of  Lexington  and  Louisville,  and  other  incorporated 


504    Lexington  and  O.  R  R  Co.  v.  Applegate.  [Eeniacky, 

cities,  thus  only  exercise  the  power  of  opening  new  streets,  by 
taking  private  property,  upon  the  payment  of  the  assessed  Talus 
of  it  to  the  owner  or  owners. 

This  proposition  was  considered  so  indisputable,  that  this 
court,  in  the  case  of  O'Hara  v.  The  Lexington  and  Ohio  BaUroad 
Company,  1  Dana,  232,  decided  that  an  appeal  by  O'Haxa,  from 
a  judgment  on  an  assessment  of  damages  upon  a  writ  of  ad  quod 
damnum,  should  be  a£Brmed,  without  argument,  as  a  delay  case; 
the  only  ground  for  prosecuting  the  appeal  being  the  assumption 
that  the  l^gishitare  had  no  constitutional  power  to  authorize  the 
company  to  take  his  land  without  his  consent,  even  upon  paying 
the  assessed  Talue  of  it.  Judge  Underwood  did  not,  as  the 
chancellor  seems  to  have  imagined,  dissent  from  the  opinion 
that  there  was  no  plausible  ground  for  seeking  a  reversal  of  the 
judgment.  In  that  opinion  he  fully  concurred;  but,  as  the  report 
of  the  case  itself  will  show,  he  thought  the  submission  vTas  pre- 
mature, only  because  the  appellant  had  not  filed  the  record;  and 
the  case  wsa  submitted  by  the  appellee  upon  a  record  filed,  vrith- 
out  the  appellant's  concurrence,  only  a  few  days  after  the  appeal 
had  been  taken.  In  such  a  case,  the  court  did  not  consider  it 
necessaiy  to  write  an  elaborate  opinion,  but  was  contented  with 
a  suggestion  of  the  general  reasons  which  it  deemed  satiafactoiy ; 
believing,  as  it  did,  that,  upon  such  a  point  as  that  then  in- 
Tolyed,  such  a  brief  and  comprehensive  opinion  was  better  tiian 
much  amplification.  The  brevity  of  the  opinion  ought  not, 
therefore,  to  have  been  assumed,  as  it  has  been  by  the  chancel- 
lor, as  proof  that  the  judgment  of  the  court  was  hasiy  and  incon- 
siderate. A  similar  judgment  has  been  virtually  rendered  in 
many  other  cases  in  this  court  and  in  many  other  courts;  and 
the  chancellor's  decree  exhibits  the  only  opposing  judicial 
opinion  we  have  seen  or  heard  of:  **  Miquando  bonus  dormUai 
Edmerus/* 

But  there  was  no  writ  of  ad  quod  damnum  in  the  dtj  oi 
Louisvillo.  Nor  was  such  a  proceeding  necessary,  unless  the 
railroad,  or  the  use  of  it,  should  be  deemed  to  have  been  a  pur- 
presture  or  a  nuisance,  operating  to  the  damage  of  private  jnop- 
erty,  or  the  injury  of  some  private  right.  The  purchasers  of 
properi/  on  Main  street,  as  on  evezy  other  street,  took  their  re- 
spectiv  h  lots  of  ground  subject  to  all  the  contingencies  that  might 
arise  t >  it  and  to  the  use  of  it,  from  all  the  uses  which  mightever 
be  mAide  of  the  street  as  a  public  way,  consistently  with  the  ob> 
jects  of  its  original  dedication. 

Tf  the  construction  of  the  railroad  and  the  use  made  of  it  were 
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not  inconsiBtent  witih  those  public  objects ,  nor  with  priyate  rights, 
the  mayor  and  council  of  the  city  of  Louisville  had  an  unquestion- 
able right  to  authorize  such  construction  and  use  of  it,  without 
any  ad  quod  damnum.  Unless  the  railroad  on  Main  street  be  per 
sey  or  otherwise,  a  nuisance,  either  public  or  private,  then,  as  all 
persons  have  an  equal  right  to  use  the  street  with  carriages  for 
transportation,  consistently  with  the  objects  of  its  dedioationy 
we  can  not  doubt  that  the  railroad  company,  under  the  sanction 
of  its  charter,  and  with  the  permission  of  the  local  municipality, 
had  a  right  to  lay  its  own  iron  rails  in  the  street,  for  the  purpose 
of  facilitating  the  use  it  might  rightfully  make  of  it,  in  cars 
adapted  to  the  improved  mode  of  transportation  on  railways. 
And  unless  the  railroad,  either  in  itself  or  in  the  use  made  of  it, 
should  be  considered  a  purpresture,  or  other  nuisance,  injuri- 
ously affecting  private  rights,  and  which  even  the  legislature 
could  not  constitutionally  authorize,  there  could  have  been  no 
necessity  for  an  ad  quod  damnum  to  assess  damages  which  no 
person  could  have  been  entitled  to  claim. 

The  supreme  law  requires  such  an  inquisition  only  when  pri- 
vate property  is  taken  or  applied  to  public  use;  and  private 
property  could  not  be  considered  as  being  thus  taken,  or  applied, 
when  there  is  neither  any  injury  to,  nor  deprivation  of,  any  pri- 
vate right.  Any' injury  to  private  right,  by  either  the  construc- 
tion or  the  use  of  the  railroad,  would  be  a  private  nuisance. 
And  if  the  road,  or  the  use  made  of  it,  did  not  thus  operate, 
there  was  no  necessity  for  an  inquisition  concerning  damages. 
And,  therefore,  in  the  language  of  Justice  Holroyd,  in  Rex  v. 
Bu.89eU  etal.y  13  Eng.  Com.  L.  258,  we  are  clearly  of  the  opinion 
that,  uxdess  the  railroad,  or  the  use  made  of  it,  should  be  con- 
sidered, "  upon  the  facts  and  merits,  a  nuisance,  the  neglect  to 
make  them  the  subject  of  an  a<{  quad  damnum  will  not  make 
them  so."  Nor,  if  ttiere  be  no  such  nuisance,  could  there  have 
been  any  breach  of  the  compact  with  Virginia,  or  an  impairment 
of  the  obligation  of  any  contract  implied  in  the  purchase  of  lots 
hj  the  appellees  and  other  citizens  of  Louisville.  If  either  pur- 
presture or  other  nuisance,  injurious  to  the  private  rights  of  the 
appellees,  be  clearly  established,  the  chancellor  may  have  had 
jurisdiction  to  enjoin  such  wrong.  But  both  public  policy  and 
ft  long  series  of  adjudged  cases  require  that  a  public  improve* 
ment,  so  beneficent  in  its  general  operations  and  results,  and 
more  especially  when,  as  in  this  case,  sanctioned  by  the  legisla- 
tore  and  the  representatives  of  the  local  public,  should  not  be 
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destroyed  or  suspended  by  the  injunction  of  a  chancellor,  un- 
less strong  reasons  for  doing  it  be  condosiTely  manifested. 

The  only  decisive  or  pertinent  question  to  be  judidallj  con- 
sidered in  this  case  is,  therefore,  whether  a  purpresture  or  oiker 
nuisance,  injurious  to  priyate  rights,  has  been  satis&cianly 
established  by  the  appellees.  A  purpresture  being  the  appro- 
priation to  exclusive  private  use,  or  the  indosure  for  such  use, 
of  that  which  belongs  to  the  public,  it  seems  to  us  that  the  facts 
exhibited  in  this  record  will  not  authorize  the  conclusion  thai 
the  railroad  itself,  abstracted  from  the  use  made  of  it  in  the  dtj 
of  Lotdsville,  was  ever  such  a  nuisance  or  wrong  as  is  techni- 
cally denominated  purpresture. 

The  opinions  and  the  facts  presented  in  the  record  preponder- 
ate decidedly  against  any  such  deduction.  And  if,  as  should 
be  presumed,  in  the  absence  of  proof  to  the  contrary,  the  road 
has  been  constructed  as  was  required  by  the  corporate  author- 
ities of  Louisville,  and  a%  it  certainly  might  have  been  con- 
structed, it  may  not  obstruct  the  public  use  of  the  whole  street 
by  any  person  who  may  wish  to  use  any  portion  of  it  id  any 
accustomed  mode.  And  it  is  evident  that  the  entire  street- 
railroad  and  all — ^has  been  used  by  the  public  as  a  conunon  high- 
way for  wagons,  carriages,  horses,  and  footmen,  without  objec- 
tion by  the  railroad  company,  or  even  the  assertion  of  a  right  in 
the  company  to  any  exclusive  use  of  that  part  of  it  covered  by 
and  contained  within  its  rails.  It  appears  to  us,  therefore,  that 
there  has  been  neither  an  indosure  of  any  part  of  the  street  hj 
the  company  for  its  exdusive  private  use,  nor  any  appropriation 
of  any  portion  of  it  to  such  exdusive  use,  in  merdy  constructing 
the  railway.  If  such  exdusive  use  should  ever  be  monopolized, 
or  attempted,  then  it  will  be  time  enough  to  denounoe  the  rail- 
road as  a  purpresture.  It  is  premature  to  utter  such  a  denun- 
ciation now,  merdy  because  the  charter  vainly  purports  to  con- 
fer the  empty  and  unavailing  right  to  such  use. 

Nor  for  the  same  reasons  can  the  railroad,  in  itself  alone,  ac- 
cording to  the  evidence  and  all  proper  deductions  and  presump- 
tions, be  deemed  a  nuisance,  in  anyieffectiial  and  injurious  sense. 
This  is  virtually  conceded  by  the  chancellor's  final  decree;  for  if 
he  had  considered  the  mere  rails  in  the  street  as  being  a  nui- 
sance, he  would,  as  we  presume,  have  not  left  the  nuisance  re- 
maining, as  he  has  done,  by  only  enjoining  the  running  of  cars 
upon  the  rails,  but  would  have  also  required  the  removal  of 
them,  and  a  restoration  of  the  street  from  their  noxious  effects. 
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Did  the  use  w&ich  -was  made  of  the  railroad  on  Main  street 
operate  as  a  niiisance,  injnrioos  to  private  rights?  This  is  the 
onlj  remaining  qneetion  we  deem  worthy  of  grave  consideration. 
As  already  intimated,  we  can  not  concur  with  the  opinion  ex- 
pressed by  the  chancellor,  that  the  possibility  that  the  company 
may,  at  some  future  day,  arrogate  to  itself  the  exdusiye  use  of 
the  railroad  track  along  Main  street,  shows,  or  tends  in  any  de- 
gree to  show,  that  either  the  road  itself,  or  any  use  hitherto 
made  of  it,  should  be  deemed  a  nuisance.  Nor  can  we  doubt 
that  the  fact  that  the  appellants  may  have  lost  something  of  in- 
terest merely — such  as  a  reduction  in  the  profits  of  their  busi- 
ness, or  in  the  value  of  rents  of  houses — ^is  insufficient  to  show 
a  nuisance,  or  authorize  an  injunction.  There  must  have  been 
an  invasion  or  deprivation  of  some  right,  before  they  could  be 
entitled  to  any  relief  in  a  court  of  equity. 

We  have  admitted  that  neither  the  constituted  authorities  of 
Louisville,  nor  the  legislature  of  the  state,  could  either  license 
a  private  nnisance,  or  could  take  or  encroach  on  private  prop- 
erty, vnthout  the  owner's  consent,  or  the  payment  to  him  of  ad- 
equate damages,  or  could  appropriate  any  street  in  Louisville  to 
any  use  to  which  it  was  not  originally  dedicated,  unless  the  con- 
sent of  all  those  immediately  interested  in  such  street  should  be 
given,  or  just  compensation  should  be  first  made  to  them.    But 
even  though  some  persons  owning  property  on  the  railroad  street 
may  be  subjected  to  some  inconvenience,  and  even  loss,  by  the 
construction  and  use  of  th6  road,  yet,  if  the  use  made  of  the 
road  be  consistent  with  Q^  purpose  for  which  the  street  was  es- 
tablished, and  also  consistent  vrith  the  just  rights  of  all,  such 
persons  have  no  right  either  to  damages  or  to  an  injunction;  be- 
cause they  purchased  their  property,  and  must  hold  it — as  all 
others  purchase  and  must  hold  town  lots — subject  to  any  conse- 
quences that  may  result,  whether  advantageously  or  disadvan- 
tageously,  from  any  public  and  authorized  use  of  the  streets,  in 
any  mode  promotive  of,  and  consistent  vdth,  the  purposes  of  es- 
tahlishing  them  as  common  highways  in  town,  and  compatible 
with  the  reasonable  enjoyment  of  them,  by  all  others  entitled 
thereto. 

As  the  legislature  and  the  local  authorities  of  Louisville  au- 
thorized the  construction  of  the  railroad  through  that  city,  and 
also  authorized  the  company  to  employ  upon  it  cars  and  steam 
power — and  the  more  especially,  as  such  improvements  in  the 
means  of  transportation  must  be  useful  to  the  traveling  and 
commercial  public,  and,  in  many  respects,  obviously  advan- 
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tageous  to  the  local  paUio  of  the  ciiy  itself — ^it  does  seem  to  iis 
that,  prima  facie^  the  ordinaiy  and  careful  use  of  the  road,  as 
thus  authorized  and  prescribed,  should  not  be  deemed  a  nni- 
sauce,  public  or  private.  This  deduction  is  f oriafied  by  Uie  fact 
ali'eady  suggested,  that  railroad  cars,  drawn  by  horses,  and  prcH 
pelled  also  by  steam,  are  permitted  to  pass  through  other  cities 
in  both  Europe  and  America,  and  have  not,  in  any  instance* 
been  adjudged  nuisances;  and  the  facts  proved  in  this  case  cor- 
roborate the  same  conclusion. 

Main  street,  in  Louisville,  was  established  as  a  common  high- 
way for  the  universal  public;  and,  as  said  in  Bex  v.  MusadL^ 
"  tiie  right  of  the  public  is  not  confined  to  the  purposes  of  pas- 
sage; trade  and  commerce  are  the  chief  objects,  and  the  right 
of  passage  is  chiefly  subservient  to  those  ends.''  It  must  be  an 
extreme  and  anomalous  case,  in  which  an  improved  mode  of 
transportation,  which  not  only  facilitates  passage,  but  promotes 
trade  and  commerce  in  and  through  the  city  of  Louisville, 
could  be  deemed,  nevertheless,  a  nuisance.  It  should  never  be 
so  considered,  unless,  in  its  operations,  it  unreasonably  circum- 
scribes or  excludes  the  rightful  use  or  enjoyment  of  Main  street 
by  others,  who  have  an  equal  right  to  the  use  and  enjoyment  of 
it.  Kussell  and  others,  indicted  in  England  for  a  common 
nuisance,  by  the  erection  of  staiths  in  the  river  Tyne,  for  facili- 
tating the  coal  trade,  were  acquitted  on  the  groimd  that,  though 
the  erection  abridged  the  common  use  of  the  river  asanari- 
gable  stream,  yet  it  was  for  a  public  purpose,  was  in  a  reason- 
able situation,  left  a  reasonable  space  ^or  the  passage  of  vessels, 
and  was  beneficial  to  England  by  producing  a  reduction  in  tha 
price  and  an  improvement  in  the  condition  of  coal.  And  the 
court  of  king's  bench,  consisting  of  Lord  Tenterden,  chief 
justice,  and  Bailey  and  Holroyd,  justices,  refused  a  new  trials 
the  two  latter  concurring,  and  the  former  dissenting  only  on 
the  ground  that  he  was  incUned  to  think  that  it  was  not,  as  the 
jury  had  bee)\  instructed,  the  fact  of  benefit  to  England,  bat 
the  fact  of  an  improvement  in  the  business  of  navigating  the 
Tyne,  which  shoidd  be  considered  as  decisive  against  the  chaige 
of  nuisance. 

In  the  case  of  The  King  v.  Edward  Pease  et  al.,  2i  Eng.  Com. 
L.  17,  the  court  of  the  king's  bench  rather  approved  of  the  de- 
cision in  Bex  v.  Buasell  et  al.,  and  seemed  to  recognize  the  prin- 
ciple that  an  injury  to  one  mode  of  transportation  and  travel,  by 
the  rival  use  of  another  mode  more  beneficial  to  the  public,  was 
not  a  public  nuisance.     Under  the  authority  of  an  act  of  parlia- 
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menty  a  lailioad,  mth  the  statatoiy  priyilege  of  using  steam 
power,  had  l>een  constructed  parallel  with,  and  almost  contigu- 
ous to,  a  preTiously  established  and  then  existing  public  turnpike, 
from  Stockton  to  Yarm,  in  the  county  of  Durham;  and  Pease 
and  others  were  indicted  for  using,  on  the  railroad,  ten  locomo- 
tive engines,  propelled  by  steam,  to  the  great  alarm  of  horses, 
and  the  annoyance  and  peiil  of  persons  trayeling  on  the  turn- 
pike. But  though  the  facts  were  proved,  the  accused  were  ac- 
quitted, and  the  court  of  the  king's  bench  approved  the  verdict, 
chiefly  on  the  ground  just  suggested.  But  in  the  subsequent 
case  of  The  King  v.  Ward,  81  Id.  92,  the  same  court,  in  an  opin- 
ion delivered  by  Chief  Justice  Denman,  seemed  to  concur  with 
Lord  Tenterden,  in  the  distinction  intimated  in  his  dissent  in 
Bex  V.  BtL89dleial,  And  we  should  be  inclined  to  concur  in  this 
last  view,  as  the  more  reasonable  and  authoritative. 

The  cases  which  we  have  just  noticed  chiefly  involved  the 
question  of  public  nuisance;  but  they  recognize  a  plain  principle 
applicable  to  this  case;  and  that  is,  when  applied  to  this  case^ 
just  this — ^that,  even  if  the  use  of  the  railway  in  Louisville  may, 
in  some  degree,  have  occasionally  operated  as  an  inclosure  of  a 
small  part  of  Main  street  along  the  center  of  it,  or  diminished 
or  rendered  less  convenient  or  free  other  uses  of  it,  by  persons 
equally  entitled  to  use  it  in  other  modes,  still,  though  a  compen- 
satoiy  benefit  to  the  general  public,  might  not  be  sufficient  to 
show  that  it  was,  nevertheless,  not  therefore  a  nuisance,  yet  such 
a  benefit  to  the  business  of  the  street  as  a  highway  for  passage, 
transportation,  and  commerce,  resulting  from  such  a  use  of  the 
street,  by  the  railroad  company,  as  did  not  unreasonably  distui'b 
others  in  the  rightful  use  of  it,  could  not  be  considered  wrong- 
ful.    And  this  principle  is  evidently  just  and  undeniable.     Un- 
less, therefore,  it  clearly  appears  in  this  case  that,  in  the  use 
made  of  the  railroad  by  the  running  of  cars  upon  it,  other  ac- 
customed uses  of  it  were  excluded  or  imreasonably  obstructed 
or  abridged,  or  private  rights  invaded,  the  chancellor's  injunction 
can  not  be  maintained. 

And  this  inquiry  is  divisible  into  two  branches:  1.  Was  the 
running  of  a  car  on  the  railroad  a  nuisance  ?  2.  Did  the  length 
of  the  train  of  cars  which  were  used  upon  it,  or  the  frequency  of 
the  transits,  constitute  a  nuisance  ? 

1.  As  it  appears  clearly  from  the  testimony  that  a  single  car 
drawn  by  horses  was  not  more  inconvenient  or  perilous  than  a 
wagon,*  stage-coach,  or  a  hack,  we  are  bound  to  infer  judicially 
that,  so  far  as  the  use  of  the  railroad  maybe  concerned,  the  pru* 
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dent  ranning  of  one  snch  car  upon  it  can  not  be  deemed  to  haTe 
been  a  nuisance  in  any  respect. 

Nor  do  we  feel  authorized,  by  the  facts  now  before  us,  to  de- 
cide judicially  that  the  discreet  running  of  a  single  car  propelled 
by  steam  was  any  nuisance.     We  will  not  presume  that  the  ordi* 
nary  operations  of  a  well-regulated  steam-engine  must  necessa- 
rily be  a  nuisance  in  a  city  or  town;  and  especiaUy  when,  as  in 
this  case,  we  have  facts  and  opinions  of  observant  men,  conduc- 
ing strongly  to  the  conclusion  that  a  steam-car  in  motion  on  the 
street  of  a  ciiy^  is  not,  merely  as  such,  a  nuisance,  public  or 
private.     A  steam-mill  or  manufactory  has  never,  so  far  as  we 
know,  been  adjudged  a  nuisance,  merely  in  consequence  of  the 
peculiar  character  of  the  moving  agent;  nor  has  a  steamboat  or 
ship,  merely  as  such,  been  ever  considered  a  nuisance  anywhere. 
Bailroads  frequently  cross  other  highways,  are  sometimes  paral- 
lel with  them,  and  always  pass  at  some  point  through  a  dense 
and  traveliDg  population.    And,  of  course,  wherever  they  may 
be,  if  steam-engines  be  used  upon  them,  persons  traveling  in 
stages,  private  carriages,  on  horse,  or  on  foot,  aie  often  sub- 
jected to  some  annoyance,  inconvenience,  and  hazard.     Steam- 
boats, also,  are  necessarily  prejudicial  to  other  boats;  but  a 
steam-car  on  a  milroad,  or  a  steamboat  on  a  river,  is  not  there- 
fore, per  86,  a  public  or  private  nuisance:  they  have  both  become 
eminently  useful,  as  means  of  commercial  and  social  intercom- 
munication; and  their  prevalence  and  success  only  demonstrate 
their  great  utility  and  general  popularity.     They  may  curtail  the 
profits  of  carts,  drays,  arks,  and  wagons;  but  they  do  this  only 
because  they  are  preferred,  and  the  interests  of  society  require 
the  use  of  them.     They  may  also  do — as  but  too  often  they  have 
done — private  injury  and  personal  damage.     But  such  occasional 
consequences  must  be  expected  from  other  agents  of  transporta- 
tion in  a  populous  and  prospering  country. 

Therefore,  according  to  the  testimony  in  this  case,  we  can  not 
decide  that  either  a  horse-car,  or  a  steam-car,  running  cautiously 
on  Main  street  in  Louisville,  at  the  rate  of  only  six  miles  an 
hour,  should  be  deemed  to  be  a  nuisance  to  the  public,  or  to  the 
appellees,  or  any  of  them.  We  are,  therefore,  of  the  opinion 
that  the  chancellor  ought  not  to  have  enjoined  the  use  of  the 
railway  altogether  by  the  running  of  any  car  upon  it. 

2.  Nor  do  we  feel  authorized,  by  the  facts  as  now  presented 
to  us  in  this  record,  to  decide  that  either  the  train  of  cars,  as 
used  on  the  railway,  or  the  frequency  of  their  transits,  operated 
as  a  nuisance  in  judgment  of  law.     Though  the  train  oiaj  haTe 
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been  generally 'from  sixty  to  ninety  feet  long,  and  though,  also, 
it  may  haye  passed  frequently  every  day,  yet  it  has  not  been  sat- 
isfactorily shown,  that  either  the  crossing  of  the  street  has  been 
unreasonably  obstructed,  or  that  the  open  spaces  on  each  side 
of  the  railway  were  not  always  sufficient  for  the  passage  of  wag- 
ons, carriages,  horsemen,  and  foot-passengers,  without  unrea- 
sonable inconvenience — ^unless  the  apprehension  and  surprise, 
occasionally  produced  by  the  novelty  of  the  spectacle,  the  noise 
of  the  cars,  and  the  puffings  of  the  steam-pipes,  should  be 
deemed  unreasonable.  But  these  alone  we  are  not  authorized 
6o  to  consider,  as  wo  have  ahready  suggested.  The  proofs  in- 
cline to  the  opposite  conclusion.  It  woidd  be  unreasonable  to 
use  a  longer  train  than  the  ordinary  purposes  of  a  safe  and  use- 
ful transportation  should  require.  It  would  be  unreasonable  to 
make  more  transits  than  the  same  objects  should  demand.  It 
would  be  unreasonable  to  detain  the  cars  on  the  street  any 
longer  than  a  faithful  and  vigilant  superintendent  should  find 
necessary  for  effecting  those  objects  prudently,  and  as  safely 
and  conveniently  to  the  rights  of  others  as  possible.  It  might 
be  unreasonable  to  run  a  long  train  of  cars  in  quick  Accession, 
and  at  uncertain  periods  and  irregular  intervals,  so  as  to  take 
the  public  by  surprise.  And  it  might,  perhaps,  be  also  unrea- 
sonable to  use  a  train  as  long  as  ninety  feet,  or  to  make  success- 
ive transits  so  frequently,  on  Main  street,  as  was  done  when  the 
cars  were  used  upon  it  by  the  company. 

But  the  facts  appearing  in  the  record  do  not  enable  us  to  de- 
termine, certainly  or  satisfactorily,  that  in  any  of  these  particu- 
lars the  company  had  habitually,  or  even  in  any  instance,  tran- 
scended reasonable  limits.  Nor  are  we  convinced  by  the  facts 
now  appearing,  that  any  public  right  of  passage  upon,  or  other 
use  of  Main  street,  or  any  franchise  or  personal  security,  has  been 
unreasonably  abridged  by  the  railway,  or  by  the  use  which  has 
been  made  of  it.  The  evidence,  when  carefully  compared  and 
weighed,  inclines  to  the  opposite  conclusion.  And  considering 
the  sparseness  of  the  population  on  Main  street,  between  Sixth  and 
Thirteenth,  and  the  character  of  the  business  chiefly  done  in  that 
portion  of  the  cily,  it  may  not  be  unreasonable  to  infer,  from  pre- 
ponderating opinions  in  the  record,  that  the  use  hitherto  made  of 
the  railroad  by  the  company  in  the  running  of  its  train  of  cars,  may 
not  have  been  unreasonably  prejudicial  or  inconvenient  to  the 
appellees  or  to  any  portion  of  the  public.  If  there  has  been,  as 
alleged,  some  diminution  in  the  profits  of  a  few  persons  engaged 
in  business  between  Sixth  and  Thirteenth,  the  facts  authorize 
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the  inference  that  this  has  resulted  chieflj^if  not  altogether,  from 
the  translation  of  that  bnsinesB,  by  the  cars,  to  other  portions 
of  the  city,  or  from  the  oonTersion  of  it  into  some  oUier  and 
more  useful  business,  in  consequence  of  the  facilitieB  aflbrded  hj 
the  railroad. 

This  is  no  ground  of  just  complaint.  It  is  but  a  common  case 
in  commercial  cities;  and  will  always  occur  in  a  greater  or  less  de- 
gree from  all  improvements  in  the  arts,  and  all  public  improve- 
ments for  facilitating  trayel  and  commerce.  And  it  is  eyident  that 
the  use  of  the  railway,  as  made  by  the  company,  produced  to  the 
city  of  Louisville,  and  to  the  public  generally,  much  more  of 
good  than  of  evil.  In  such  a  case,  we  can  not  decide  that  ihe 
use  which  had  been  made  of  the  railway  in  the  city,  had  been  so 
excessive,  or  injurious,  or  imreasonable,  as  to  authorize  this  court 
to  require  any  prescribed  curtailment  or  modification  of  that 
mode  and  hind  of  use.  No  facts  appear  which  would  enaUe  us 
to  determine  the  precise  manner  and  extent  of  limitation  upon 
the  use,  even  if,  as  may  not  be  altogether  improbable,  there  had 
ever  been,  in  any  respect,  any  use  unreasonably  or  unjustly  in- 
consistent'with  private  rights.  As  a  guaranty  against  abuse, 
the  municipality  reserved  the  power  of  revocation,  if  the  running 
of  the  cars,  or  the  construction  of  the  railway  itself,  should  ever 
become  an  obstruction  to  the  free  and  common  use  of  the  street 
by  the  entire  public,  or  should  unreasonably  endanger  personal 
security.  The  fact  that  the  public  authorities  of  Louisville  have 
not  interposed  or  complained,  tends  rather  to  repel  the  inference 
that  the  running  of  the  cars  has  been  unreasonable  or  injurious. 
And  the  deduction  from  this  circumstance  is,  in  some  degree, 
corroborated  by  the  fact  that  only  ten  persons  have  deposed  in 
favor  of  the  appellees. 

As,  therefore,  it  does  not  satisfactorily  appear,  from  the  record, 
that  the  railroad  has  been  used  in  such  a  manner  as  to  authorize 
restriction  or  modification  by  the  order  of  this  court,  and  as  the 
evidence  would  not  enable  us  to  prescribe  any  precise  curtail- 
ment or  modification  of  the  use  of  it  by  steam  power  and  cars, 
we  do  not  feel  authorized  to  perpetuate  the  chancellor's  injunc- 
tion to  any  extent,  or  in  any  respect.  If,  hereafter,  it  shall  ever 
be  ascertained  satisfactorily,  that  an  injurious  abuse  of  its  priv- 
ileges is  committed  by  the  company,  those  privileges  may  be 
revoked  by  the  official  guardians  of  the  interests  of  the  citizens 
of  Louisville;  or  the  company  may  be  restrained  within  reason- 
able limits  by  the  chancellor,  upon  ascertaining  such  facts  as 
may  enable  him  to  prescribe  proper  and  exact  regulations  for 
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controlling  the  use  of  the  road  in  the  city.  Were  we  to  under- 
take suck  a  task  now,  we  should  act  without  sufficient  autho~ "/ 
from  the  record  before  us,  and  shotdd  moke  a  leap  in  the  dsi'k, 
whereby  we  might  unjustly  prejudice  private  rights  and  impor- 
tant public  interests.  In  such  a  case,  involring  sach  interests, 
ao  injunction  should  eves  be  decreed,  without  clear  proof  of  a 
nuisance  injurious  to  the  private  rights  of  the  applicants. 

If  there  has  not  been  an  imreasonaUc  use  of  the  railroad  in 
Louisville,  injurious  to  the  rights  of  the  appellees,  we  can  not 
sustain  their  injimction,  merely  on  the  ground  (if  it  had  even 
been  satisfactorily  established)  tlut  they  may  be  subjected  to 
some  inconvenience,  and  even  loss,  in  consequence  of  the  novelty 
of  this  mode  of  transportation  in  their  city,  or  the  extent  of  its 
success  in  a  fair  competition  reasonably  conducted.    If  a  train 
of  cars  occasionally  obstructed,  in  some  slight  degree,  a  per- 
fectly free  and  convenient  passage  of  a  private  carriage,  or 
wagon,  or  horse,  and  produced  some  apprehension,  and  even 
damage,  successive  hacks,  or  stages,  or  omnibuses,  with  the  same 
number  of  passengers,  might  perhaps  have  caused  the  like 
obstruction,  apprehension,  and  damage.    Such  inconveniences, 
whenever  they  may  have  occurred,  might  have  been  —and  we  can 
not  say  they  were  not — the  ordinary  consequences  of  the  free 
and  common  use  of  a  public  street  in  a  commercial  and  pros- 
perous city.    And  when  they  occur  without  negligence  or  wan- 
tonness, or  unreasonable  purpresture,  they  should  be  considered 
by  the  citizens  as  evidences  of  the  appreciation,  rather  than  of 
the  depreciation,  of  their  property.     For  that  very  business  and 
bustle,  which  must  inevitably  produce  some  such  occasional  in- 
conveniences, and  collisions,  and  personal  losses,  Louisville  was 
established,  and  its  Main  street  made  as  it  is.    And,  as  that 
growing  city  shall  continue  to  grow  and  prosper,  similar  acci- 
dents will  more  frequently  occur,  and  be  more  sensibly  felt. 
And,  if  there  shall  never  be  another  steam-car  or  horse-car  upon 
its  street,  hacks  and  omnibuses,  perhaps  as  pestilent  and  not  so 
suitable,  will  crowd  the  way,  and  supply  their  places — possibly 
to  the  disadvantage  of  the  ciky  and  the  whole  community;  and 
when,  too,  the  houses  on  the  street  between  Sixth  and  Thirteenth, 
will  not,  as  now,  be  "  few  and  far  between,"  nor  be  occupied,  as 
now,  chiefly  by  retail  shopkeepers  and  retailers  of  liquors. 

The  onward  spirit  of  the  age  must,  to  a  reasonable  extent, 
have  its  way.  The  law  is  made  for  the  times,  and  will  be  made 
or  modified  by  them.  The  expanded  and  still  expanding  genius 
of  the  common  law  should  adapt  it  here,  as  elsewhere,  to  the 
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improved  and  improTing  condition  of  our  country  and  our  coun- 
txymen.  And,  therefore,  railroads  and  locomotiye  steam-cars — 
m^  offspring,  as  they  -will  also  be  the  parents,  of  progressiye  im- 
provement— should  not,  in  themselves,  be  considered  as  nui- 
sances, although,  in  ages  that  are  gone,  they  might  have  been 
so  held,  because  they  would  have  been  comparatively  useless, 
and,  therefore,  more  mischievous.  We  know  that  a  zealous  and 
Inconsiderate  spirit  of  innovation  and  improvement  requires  the 
vigilance  and  restraint  of  both  reason  and  law.  We  arc  fuUy 
iware,  also,  of  the  fact  that,  when  such  a  spirit  is  abroad,  pri- 
vate rights  are  in  peculiar  danger,  unless  sternly  guarded  by  the 
judiciary;  and  we  are  not  sure  that  such  guardianship  is  not 
most  needed  in  a  government  where  whatever  is  popular  is  apt 
to  prevail  at  first,  and  often  at  last,  only  because  it  is  the  voaf 
popvJi. 

This  case  has  been,  therefore,  carefully  and  anxiously  consid- 
ered, under  a  full  sense  of  its  magnitude,  and  of  all  the  respon- 
abilities  of  an  authoritative  decision  of  it  by  this  court.  After 
thus  considering  it,  upon  all  the  facts  presented,  we  are  unani- 
mously of  the  opinion  that  no  cause  has  been  sufficiently  estab- 
lished for  enjoining  the  use  of  the  railroad  in  Louisville,  as  the 
chancellor  did,  altogether,  or  for  enjoining  even  such  use  as  had 
been  made  of  it  by  the  railroad  company.  We  do  not  wish  to 
be  understood  as  deciding  that  we  are  satisfied  that  the  use  of 
the  railway,  as  hitherto  made,  in  Louisville,  was  not  in  any  re- 
spect a  nuisance.  All  we  have  decided,  or  intended  to  decide, 
is,  that  the  facte  upon  which  alone  we  have  had  to  adjudicate  in 
this  case  do  not  authorize  the  judicial  deduction  that  a  nuisance 
has  been  sufficiently  proved.  If  it  shall  ever  hereafter  satisfac- 
torily apx>ear,  upon  other  proof,  that  such  use  as  that  complained 
of  by  the  appellees  encroaches  on  any  private  right,  or  obstructs 
the  reasonable  use  and  enjoyment  of  the  street,  by  any  person 
who  has  an  equal  right  to  the  use  of  it,  we  shall  be  ready  to  en- 
join all  such  wrongful  appropriation  of  the  highway.  The  rail- 
road company  having  made  ite  answer  a  cross-bill,  and  prayed 
/or  damages  sustained  by  it,  in  consequence  of  the  injunction, 
the  chancellor,  in  his  final  decree,  dismissed  the  cross-bill  abso- 
lutely; and  the  appellant  complains,  also,  of  that  decree. 

The  chancellor  granted  the  injunction,  without  requiring  any 
bond  or  other  security.  Whether  this  was  proper  or  not,  we 
need  not  now  determine.  But  in  this  stete  of  case,  if,  as  may 
be  presiuned,  in  the  absence  of  proof  to  the  contrary,  the  ap- 
pellees filed  their  bill,  obtained  the  injunction,  and  prosecuted 
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the  suit  in  good  faith,  believing  that  the  railway,  or  the  use 
made  of  it  by  the  company,  was  a  nuisance  operating  to  their 
private  injury,  it  is  our  opinion  that  they  are  not,  according  to 
any  adjudged  case  or  established  principle  of  equity  or  law,  i*e- 
sponsible  for  damages.  As  they  have  never  undertaken  to  pay 
any  damages  in  the  event  of  an  ultimate  dissolution  of  their  in- 
junction, it  seems  to  us  that  they  could  now  be  made  liable  only 
for  a  malicious  prosecution.  And  not  only  is  there  no  satisfac- 
tory proof  of  any  such  vexatious  or  v^anton  motive,  but  we  are 
inclined  to  think  that,  if  there  had  been,  a  court  of  equity  was 
not  the  appropriate  forum  for  assessing  the  dangers  to  which  the 
ap}>ellant  would,  in  that  event,  be  entitled.  Whether,  there- 
fore, the  chancellor  had  jurisdiction  over  the  matter  of  the  cross- 
bill, or  whether  he  had  not,  his  decree  dismissing  the  prayer  in 
that  bill  for  damages  was,  in  our  opinion,  proper. 

Wherefore,  it  is  decreed  by  this  court  that  the  decree  of  the 
chancellor,  dismissing  the  cross-bill,  ba  affirmed;  and  that  the 
decree  perpetuating  the  injunction  against  the  running  of  cars 
on  the  railway  on  Main  street,  between  Sixth  and  Thirteenth 
cross-streets,  in  the  city  of  Louisville,  by  the  Lexington  and 
Ohio  railroad  company,  be,  and  the  same  is  hereby,  reversed; 
and  that  the  cause  be  remanded,  with  instructions  to  dissolve 
the  said  injunction,  and  dismiss  the  original  bill,  with  costs. 


In  West  River  Dndge  Co,  v.  Dix,  6  How.  (U.  S.)  540,  543,  and  547,  respect- 
iTely,  the  principal  case  is  cited  in  support  of  these  propositions:  That  in 
cases  of  the  exercise  of  the  right  of  eminent  domain  by  state  governments^ 
eompenaation  from  the  public  generally  prevails;  that  a  corporation  as  a  fran- 
ehise,  and  all  its  powers  as  franchiaes,  being  property,  may  be  taken  for  public 
use  for  a  highway;  that  the  public  may  for  a  public  use  condemn  privata 
property,  whether  owned  by  private  persons  or  by  corporations;  and  in  Chicago^ 
R.  /.  ds  P.  R,  R.  Co.  V.  Joliel,  79  111.  43,  to  the  point  that  a  raikoad  passing 
through  the  street  of  a  city,  the  cars  thereon  being  drawn  by  steam  power» 
is  not  per  se  a  nuisauce. 

KiQBT  or  Eminent  Domain  may  bb  Exebcised  tarough  corporations  or 
private  individuals,  as  well  as  through  the  acts  of  officers  of  the  government: 
Bloodgood  V.  Mohawk  and  Hudson  R,  R,  Co,,  31  Am.  Deo.  313,  note  372^ 
373,  where  the  other  cases  in  these  reports  on  the  subject  of  eminent  domain 
are  collected. 

City  Lots,  Easements  and  Servitudes  Connected  wiTH.—Sale  of  land 
by  a  city  is  made  subject  to  the  public  casement  of  right  of  passage  over  the 
highways  laid  out  thereon:  Stetson  v.  Faxon,  31  Am.  Dec.  123. 

Canal  is  a  Publio  Use,  although  constructed  and  owne<l  by  a  private  cor* 
poration:  WiUyard  v.  Hamilton,  30  Am.  Dec.  195,  note  201,  and  cases  cited 
therein. 

Remedy  by  Injunction  is  Appucablb  only  to  Special  Injukibs,  in  vio 
laUon  of  private  right:  Del.  aiul  Md.  R.  R.  Co.  v.  Stump,  29  Am.  Dec.  501. 
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In  the  case  of  Davis  v.  Mayor  etc.  0/  New  York,  14  N.  Y.  50S,  it  was  de- 
cided that  the  corporation  of  the  city  of  New  York  was  not,  by  virtac  of  its 
general  power  over  the  streets  of  the  city,  authorized  to  grant  to  an  associa- 
tion of  persons  the  right  to  oonstmct  and  maintain  a  railroad  in  one  of  the 
streets  for  the  transportation  of  passengers  for  private  gain,  and  that  a  reso- 
lution of  the  conunon  council  granting  such  right  was  void.  A  majority  of  tlie 
judges  concurred  in  holding  the  resolution  in  question  void.  But  Dcnio,  C. 
J.,  and  Gomstock,  J.,  both  of  whom  delivered  opinions,  seem  to  have  reached 
their  conclusions  upon  somewhat  different  grounds.  The  former  judge  argued 
that  a  railroad  has  no  necessary  relation  to  or  connection  with  a  common  high- 
way or  street.  That  a  railroad  and  a  highway  are  separate  and  distinct 
agencies  to  facilitate  traffic,  differing  from  each  other  in  many  essential  par- 
ticulars. That  the  object  of  a  highway  or  street  is  to  afford  an  opportunity 
to  pass  on  foot  or  with  horses  and  carriages  from  one  place  to  another,  and 
that  it  is  essential  to  the  legal  idea  of  such  a  road  that  it  shall  be  common  to 
alL  That  a  railroad  does  not  facilitate  traveling  on  foot  or  on  horseback,  or 
with  one's  own  carriages.  That  those  who  use  a  railroad  for  its  proper  pur- 
poses do  not  travel  according  to  their  own  volition,  but  are  transported  by 
the  proprietors  of  the  road  in  their  own  vehicles.  That  the  feature  which 
most  widely  distingaishes  a  railroad  from  ordinary  highwa3rs  and  streets  is, 
that  the  former  is  a  strict  monopoly,  entirely  excluding  all  idea  of  competi- 
tion. That  while  there  may  be  rival  roads,  there  can  be  no  rivalry  on  the 
same  road,  and  no  more  than  one  road  can  exist  on  Broadway  without  exdad- 
ing  altogether  every  other  kind  of  traveling  with  carriages.  That  the  car- 
riages used  on  railroads  are  quite  unlike  the  vehicles  used  on  other  roads,  be- 
ing large  machines  occupying  the  space  which  would  be  required  for  several 
carriages  of  any  other  kind,  and  containing  passengers  enough  to  fill  a  great 
many  of  the  carriages  used  on  other  streets  or  roads.  These  points  of  differ- 
ence the  learned  judge  mentioned  in  order  to  explain  the  reason  why,  in  his 
judgment,  the  establishing  of  such  a  road  is  not  within  the  jurisdiction  con- 
ferred upon  the  cdrporation  of  New  York  over  the  roads  and  streets  in  that 
city.  While  he  admitted  that  the  power  of  the  corporation  over  this  subject 
is  necessarily  very  large,  he  did  not  think  that  the  converting  of  a  street  or  a 
part  of  a  street  into  a  new  piece  of  machinery  for  transporting  persons,  with 
which  the  existence  of  a  street  has  no  natural  or  necessary  connection,  is  at  all 
within  the  forview  of  the  charter  and  acts  of  the  legislature  oonfeiring  upon 
the  corporation  the  power  to  lay  out,  open,  alter,  repair,  amend,  and  regulate 
streets,  lanes,  aUeys,  and  highways.  He  thought  that  if  an  existing  street 
can  be  converted  into  a  railroad,  there  is  no  reason  why  the  corporation  could 
not  authorize  the  laying  out  of  a  railroad  where  at  present  no  street  exists. 
That  if  a  railroad  is  to  be  considered  as  only  an  improved  species  of  street,  the 
corporation  which  can  exercise  the  right  of  eminent  domain  in  laying  out  new 
streets,  might  lawfully  exercise  that  power  in  constructing  a  railroad  when- 
ever it  might  be  considered  that  the  public  good  would  be  promoted  by  it 

Keferring  to  the  principal  case  he  says:  "  It  has  been  laid  down  in  the  case 
in  Kentucky  .  .  .  that  the  laying  a  railroad  iu  a  street  or  highway  ij 
only  a  new  and  improved  method  of  making  use  of  the  public  easement  over 
lands  dedicated  or  appropriated,  pursuant  to  law,  for  a  street  or  highway. 
.  .  .  But  the  difference  between  a  highway  iu  the  country,  or  a  street  in 
a  city  or  village,  and  the  modem  contrivance  of  transporting  persons  by  rail- 
road cars  running  upon  a  grooved  iron  track,  is,  in  luy  judgment,  radical  in 
its  nature,  and  is  not  capable  of  being  subjected  to  the  same  legal  rules.  "* 
lie  maintained  that  the  legislature  had  taken  this  view  of  the  matter,  for  ia 
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every  case  where  it  was  considered  necessary  or  proper  to  allow  a  highway  or 
street  to  be  used  to  any  extent  for  the  purpose  of  a  railroad,  the  right  had 
heen.  conferred  in  express  terms.  In  support  of  this  statement  he  cited  the 
rarioQs  acts  of  the  legislature  of  New  York  relating  to  this  subject,  from  the 
year  1826  down  to  1854.  He  also  cited  in  support  of  his  general  views  on  the 
fiubject^  Fletcher  t.  Auburn  and  S.  R,  R,  Co,,  25  Wend.  462,  and  Trustees  of 
Prttbyterian  Society  ▼.  AvJtmm  and  R.  R»  R,  Co.,  3  HUl,  567,  in  which  it  waa 
held  that  the  use  of  the  land  by  the  railroad  company  was  wholly  different 
from  that  public  right  of  passage,  to  promote  which  highways  were  estab- 
lished. He  considered  those  cases,  if  correctly  decided,  to  be  conclttsive  of 
the  case  under  consideration.  From  these  considerations,  he  concluded  that 
the  resolution  of  the  common  council  granting  to  the  defendants  the  right  to 
lay  down  a  railroad  in  Broadway,  was  without  the  scope  of  the  powers  of  the 
eorporation,  and  was  wholly  unauthorized  and  illegal. 

Comstock,  J.,  while  agreeing  in  the  conclusion  of  the  chief  justice  as  to 
the  illegality  and  nullity  of  the  resolution  in  question,  said:  "  I  am  not  able^ 
however,  to  assent  to  his  views  in  regard  to  the  power  of  the  common  council 
ovt^  the  stnbject  embraced  in  the  resolution  out  of  which  the  present  contro- 
versy has  arisen.    lam  confidently  of  opinion  that  the  mimicipal  government 
of  New  York  may  construct,  or  by  a  mere  license  authorize  others  to  con- 
itmct,  an  iron  track  in  Broadway,  adapted  to  vehicleji  of  the  kind  used  upon 
railroads,  and  that  licenses  may  be  granted  to  the  owners  of  such  veliicles,  aa 
other  carriages  are  now  licensed."    The  learned  judge  was  of  opinion  that^ 
the  idea  of  a  corporate  franchise  or  of  a  monopoly  existing  in  favor  of  indi- 
viduals or  associations  of  individuals,  has  no  necessary  connection  with  a  rail- 
road.    That  railroads  are  physical  improvements,  and  may  or  may  not  pos- 
sess the  characteristics  of  a  monopoly  or  franchise,  according  to  the  conditions- 
under  which  they  are  built  and  used.    He  considered  it  extremely  plain,  that 
if  they  constitute  simply  a  feature  of  the  public  highway,  and  are  open  to  the 
public  use,  they  are  not  liable  to  objections  of  this  character.     He  then. 
proceeds  to  say:  "  The  inquiry  then  next  occurs,  is  there  an  absolute  in- 
compatibility between  a  highway  and  a  railroad  track  laid  upon  it  for  tho' 
public  use.     This  is  not  a  question  whether  the  track  of  a  private  cor^ 
poration  or  of  an  association  of  persons  can,  under  municipal  or  legislative 
authority,  be  rightfully  laid  in  a  public  street  without  compensation  to  the 
owners  of  the  soil,  where  that  is  ov/ned  by  individuals.     The  coarse  of  judi- 
cial decision  is  certainly  in  favor  of  that  right,  upon  the  ground  substantially 
that  the  public  easement  or  highway  is  not  destroyed  or  obstructed,  but  only 
osed  according  to  a  new  and  improved  mode,  although  the  iron  track  is  not 
owned  by  the  public,  and  the  public  can  only  use  it  by  riding  or  conveying 
their  property  in  the  cars  of  those  who  are  its  owners.     But  this,  I  repeat,  is 
Lot  the  question.     Can  a  highway  and  a  railroad  track  coexist  and  constitute 
one  public  easement,  where  no  person  or  corporation  can  claim  an  exclusive 
right  to  use  the  track,  and  where  all  may  use  it  under  such  regulations  and 
licenses  as  the  municipal  government  may  provide  ?    Of  this  I  do  not  enter 
tain  any  doubt.'*    In  the  case  under  consideration,  however,  he  beliuvcd  that, 
taking  the  whole  ordinance  together,  and  giving  effect  to  it  according  to  its 
terms  and  intention,  it  was  nothing  less  than  an  abrogation  by  the  common 
souncil  of  their  powers  and  duties  over  and  concerning  the  publio  streets,  and 
a  surrender  of  a  considerable  portion  of  those  powers  and  duties  into  the 
hands  of  private  individuals.     This,  he  held,  they  could  not  do,  and  on  this 
ground  he  joined  with  the  majority  of  the  court  in  declaring  the  ordinance  in 
onestiou  illegal  and  void. 
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FirnjiTPs'  Devisees  v.  Beall. 

[0  Dava,  1.] 

The  Woud  Children,  in  a  Will,  does  kot  Include  Grandghildbdi, 
unless  such  construction  be  necessary  to  cajry  ont  the  intention  of  the 
testator.  Such  intention  must  be  demonstrated  by  other  words  or  oii^ 
cumstances. 

Ohangeby  appeal.     The  facts  appear  in  the  opinion. 

Owsley,  for  the  appellants. 

Wickliffe,  for  the  appellees. 

By  Court,  Marshall,  J.  William  Phillips  devised  to  his  idfe 
slaves  and  personally  of  considerable  value,  to  be  held  by  her 
during  her  life,  and,  at  her  death,  to  be  ''  equally  divided  among 
her  children,  except  Felix."  It  appears  that,  at  the  date  of  the 
will,  two  of  the  testator's  sons,  who  were  also  sons  of  the  devisee 
for  life,  were  dead,  leaving  children;  and  the  only  question  now 
presented  for  consideration  is,  whether  these  grandchildren  of 
the  devisee  for  life,  who  is  since  dead,  are  embraced  in  the  devise 
to  her  ''  children,"  and  have  thus  an  interest  in  the  remainder, 
which  was  to  take  effect  at  her  death. 

The  word  children  certainly  does  not  properly  denote  grand- 

x^hildren.    And  although  it  is  capable  of  being  used,  and  is 

'sometimes  used,  for  that  purpose,  and  with  that  effect,  there  can 

-be  no  warrant  for  thus  enlarging  its  ordinaiy  known  significa- 

\  tion,  in  giving  construction  to  a  will,  unless  such  enlargement 

^be  necessary  to  cany  out  the  manifest  intention  of  the  testator; 

which  intention,  not  being  indicated  by  the  mere  use  of  the 

word  '^  children,"  is  of  course  to  be  demonstrated  by  other 

words  or  circumstances.     It  is  said  in  1  Boper  on  LegacieB, 

'69,  that  this  extended  import  of  the  word  ''children,"  used  as 

descriptive  of  the  persons  to  take  under  the  will,  is  allowed  in 

the  two  following  cases  only,  viz. :  first,  from  neoessiiy,  when 

the  will  would  otherwise  be  inoperative;  and,  secondly,  where 

the  testator  has  shown,  by  other  words,  that  he  did  not  intend 

so  use  the  term  "  children"  in  its  proper  or  actual  meaning,  but 

in  a  more  extended  sense:  and  the  authorities  referred  to  seem 

£0  support  the  rule  as  thus  laid  down. 

It  is  unnecessary,  however,  in  the  present  case  to  define  pre- 
cisely the  circumstances  which  might  be  sufficient  to  give  the 
more  extended  signification  to  the  term  in  question.  It  is  clear 
Jiat  something  more  is  necessary  besides  the  mere  use  of  that 
term,  and  the  fact  that  there  are  grandchildren  who  claim  to  be 
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included  in  it;  and  in  this  case  no  additional  circumstance  ap- 
pears, either  on  the  face  of  the  will  or  otherwise,  which  can  haTe 
the  least  effect  in  favor  of  their  claim.  On  the  contrai7»  there 
are  several  which  go  to  support  the  natural  construction  limit- 
ing the  import  of  the  word  children  to  the  immediate  ofiTspring 
of  the  deTisee  for  life.  There  were  five  children  of  the  testate? 
and  deTiaee  for  life  living  at  the  date  of  the  will,  as  appears  on 
the  face  of  the  instrument,  and  the  devises  and  other  references 
made  to  these  survivors,  and  to  the  children  of  the  two  deceased 
sons,  tend  strongly  to  show  that  the  testator  did  not  confound 
the  two  classes,  either  in  idea  or  in  expression.  In  one  instance, 
ho  describes  one  portion  of  this  latter  class  by  the  term  grand- 
children; in  others,  he  describes  them  as  the  children  of  his 
deceased  sons,  who  are  named;  and,  in  others,  names  the  grand- 
children specifically. 

TTnder  these  circumstances  we  do  not  feel  authorized*  to  con- 
strue the  word  children  as  used  in  this  devise,  in  its  more  ex- 
tended sense;  and,  therefore,  the  decree  rejecting  the  claim  of 
the  testator's  grandchildren  to  any  interest  in  the  slaves  and 
personalty,  devised  to  the  testator's  wife  for  life,  is  affirmed. 

Ewnro,  J.,  did  not  sit. 


Devisb  to  CmLDBXN,  WHXN  INCLUDES  Grandchildbxn:  Pemberton  v. 
Parke,  6  Am.  Deo.  432;  Jackson  v.  Stoats,  6  Id.  376;  Eknng  v.  Handley,  14 
Id.  140;  DicMnatm  7.  Xee,  28  Id.  684,  and  cases  cited  in  the  note  thereto; 
8eoU  ▼.  Nelmm^  29  Id.  266;  and  MovoaU  ▼.  Carow,  32  Id.  641. 


Blakdfobd's  Adm'b  v.  Babgeb. 

[9  Daxa,  32.] 

Ite  LiXN  OP  Av  Uklevied  ExjBCunoN  is  Intended  only  for  seooring  the 
creditor  against  an  alienation,  by  his  debtors,  of  any  of  the  property 
sabject  to  the  execation.  It  does  not  operate  against  other  judgment 
creditors,  who  have  obtained  priority. 

PoBBXABANGE  TO  Enpobcx  EXECUTION  neither  suspends  nor  extinguishes  a 
sorety's  liability,  nor  deprives  him,  as  a  binding  novation  or  levy  might 
have  dono,  of  any  right  to  pay  the  debt,  nor  requires  the  creditor  to  proceed 
against  the  principaL 

But  whxbb  the  Debt  could  have  beek  Satisfied  out  of  the  property  of 
the  debtor,  had  it  not  been  for  the  interference  of  the  creditor,  then  the 
surety  is  entitled  to  relief  to  the  extent  of  his  loss,  on  the  ground  that 
in  prosecuting  the  execution  the  creditor  was  his  quasi  trustee,  and  had 
violated  the  trust,  to  his  prejudice. 

Chakcosbt  appeal.    The  facts  appear  in  the  opinion. 
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Owdey,  for  the  plaintiff. 
Ohapeee,  for  the  defendant. 

By  Court,  Bobebtson,  C.  J.  This  suit  in  chanceiy  was  brought 
by  Blandf ord's  administrator,  to  enjoin  a  judgment  for  execution 
against  themselve?,  on  a  repleTin  bond  which  had  been  executed 
by  their  intestate  as  surety  for  one  Bean,  in  discharge  of  a  judg- 
ment for  about  seventy-nine  dollars,  which  had  been  obtained 
against  Bean,  by  Barger,  the  defendant  in  the  writ  of  error.  The 
circuit  court  dissolved  the  injunction,  with  damages,  and  dis* 
missed  the  bill,  with  costs,  and  we  think  correctly. 

The  only  ground  for  relief,  as  alleged  in  the  bill,  was  the 
fact  that,  a  sheriff  being  about  to  levy  on  sufScient  property  of 
Bean,  a  fieri  facias  which  had  been  issued  on  the  replevin  bond, 
and  was  returnable  on  the  sixth  of  December,  1834,  Barger, 
"  the  plaintiff  in  said  execution,  by  his  written  order,  beating 
date  the  twenty-sixth  of  November,  1834,  required  the  sheriff,  at 
the  request  of  Bean,  to  give  the  said  Bean  further  indulgence 
until  the  fifteenth  day  of  the  succeeding  month;"  that  the  exe- 
cution was  accordingly  returned  without  being  levied,  and  that 
afterward.  Bean  became  hopelessly  insolvent.  It  appears,  how- 
ever, that  another  execution  was  promptly  issued,  and  that  the 
surety  was  not,  in  fact,  prejudiced  by  the  non-levying  of  the 
first. 

The  lien  given  by  law  to  the  unlevied  execution,  while  it  was 
in  the  sheriff's  hands,  was  intended  only  for  securing  the  cred- 
itor against  an  alienation,  by  his  debtors,  of  any  of  their  prop- 
erty subject  to  the  execution.  It  did  not  operate  against  other 
judgment  creditors,  who,  by  levying  first,  might  have  obtained 
priority  of  title  to  sell.  It  neither  suspended  nor  extinguished 
the  surety's  liability;  nor  did  the  forbearance  to  make  a  levy  de- 
prive him  for  a  moment,  as  a  binding  novation  or  levy  might 
have  done,  of  any  right,  equitable  or  legal,  to  pay  the  debt,  or 
require  the  creditor  to  proceed  forthwith  to  make  it,  if  possible, 
out  of  the  principal  debtor.'  The  creditor  had  no  specific  and 
enforceable  lien,  by  abandoning  or  failing  to  enforce  which,  he 
deprived  the  surety  of  any  collateral  security  of  which  he  could 
have  availed  himself  in  equity. 

We  are,  therefore,  of  the  opinion  that  the  surety  was  not  re- 
leased, unless  he  could  show  that  the  debt  wotdd  have  been 
made  by  the  sheriff,  out  of  the  property  of  the  principal,  had 
he  not  been  interrupted  by  the  creditor;  and  then,  perhaps,  he 
rmsht  have  been  entitled  to  relief  to  the  extent  of  his  actual 
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loss,  on  the  groond  that,  in  prosecuting  the  execution,  the  creel 
itor  was  his  quasi  trustee,  and  had  violated  the  trust  to  his 
prejudice.  Not  only  has  he  totally  failed  to  show  any  such 
prejudice,  but  it  has  been  proved,  on  the  other  side,  that  the 
indulgence  given  to  the  principal  had  no  effect  on  his  means  of 
payment,  or  on  the  rights  or  interests  of  the  surety.  Moreover, 
there  is  strong  ground  for  presuming  that  the  sureiy  assented 
to  the  indulgence  as  given. 
Wherefore,  the  decree  is  affirmed. 


What  Acts  of  Indulgence  Shown  Principal  will  and  will  not  disohargt 
inrety:  See  note  to  Sneed  v.  White,  20  Am.  Dec.  179,  and  cases  therein  cited. 
If  the  creditor  release  property  of  the  principal  taken  under  execution,  it  will 
release  the  surety:  Sneed  v.  Whiie,  suprcL,  and  see,  also,  IHxon  v.  Ewhig,  17 
Id.  500;  Ccuton  y.  Dunlap,  23  Id.  194,  and  note;  Ih-oum  v.  McDonald,  29  Id. 
112.  In  Bank  of  MotUpelier  v.  Dixon,  24  Id.  640,  however,  the  dismissal  of 
a  suit  and  release  of  attachment  sued  out  by  the  payees  against  the  principal 
on  a  promissory  note,  was  held  not  to  discharge  the  snretyt 


Ghanoellob  y.  Milly. 

[9  Daxa,  33.] 

Suit  vob  Frkedom,  Pboot  or  Pedigbjub  in. — In  a  suit  to  determine  the  free* 
dom  of  one  claimed  as  a  slave,  the  white  appearance  of  the  person  is 
only  prima  facte  evidence  of  fieedom. 

Reputation  or  having  been  Bohn  a  Slave  is  Admissible  EvmENCBt 
WHEN. — After  the  lapse  of  forty  years  proof  of  pedigree  ia  material. 

Tbespass.    The  facts  appear  in  the  opinion. 

E&rd^  for  the  plaintiff. 

Payne  and  Waller,  for  the  defendants. 

By  Court,  Bobebtson,  C.  J.  Milly,  apparently  a  white  woman, 
about  forty  years  old,  and  who  had  been  treated  as  a  slave  from 
her  birth,  brought  an  action  of  trespass  against  Chancellor,  who 
held  and  claimed  her  as  his  property.  Upon  the  trial,  on  an 
appropriate  issue  for  trying  her  claim  to  freedom,  she  was  exhib- 
ited before  the  jury  for  their  inspection;  and  thereupon  Chan- 
cellor, in  order  to  repel  any  presumption  arising  in  her  favor 
from  her  color,  offered  to  prove  that,  in  the  family  in  which  she 
was  bom  and  reared  from  infancy,  she  had  ever  been  called  and 
reputed  the  child  of  a  woman  of  color,  who  was  a  slave,  and  the 
property  of  that  family.  But  the  circuit  court  refused  to  admit 
the  proffered  evidence,  and  in  this  there  was  error. 

Milly's  color  being  only  prima  facie  proof  that  she  is  free,  the 
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&ci  that,  neTertheless,  her  mother  was  a  sluYe.  might  rebut  tha 
presumption  arising  from  her  being,  apparently,  a  irhite  woman. 
And  we  do  not  doubt  that  such  reputation  of  Mil'^y's  matemit}* 
as  that  which  the  plaintiff  in  error  offered  to  prove,  was  admis- 
sible as  evidence.  After  the  lapse  of  foiiy  years,  such  a  &rt 
would  scarcely  ever  be  susceptible  of  any  otner  proof  than  that 
of  reputation.  And  we  perceive  no  reason  wjiy  it  shoidd  not  he 
admissible  in  a  suit  for  freedom  as  well  as  in  all  other  suits  in 
which  proof  of  pedigree  becomes  material.  This  court,  in  Oeniry 
y.  McMinnis,  3  Dana,  384,  virtually  decided  that  point,  when  it 
said  that  prescription,  if  admissible  at  all,  as  evidence  of  slaveiy, 
could  only  be  **  corroborative,  or  rather  illustrative  in  a  remote 
degree,  of  a  more  decisive  fact,  such  as  color  or  reputation,  as 
to  maternity."  Such  reputation  would  have  been  admissible  in 
Milly's  favor,  if  her  reputed  mother  had  been  free;  and  thas 
which  she  might  have  proved  to  create  a  presumption  in  her 
favor,  her  adversary  should  be  permitted  to  show  against  her. 
What  effect  such  evidence  should  have,  or  whether,  without  cor- 
roboration from  other  circumstances,  it  should  be  deemed  by 
the  jury  sufficient  to  repel  the  presumption  created  by  color,  we 
can  not  decide.  All  we  can  say  is,  that  the  rejected  evidence 
was  admissible. 

Wherefore,  the  judgment  in  &\or  of  Milly  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


Pboov  ov  Pbdioreb  by  general  reputation:'  Jaek$on  v.  iTtng,  15  Am.  I>e& 
468. 


Hawlet  v.  Mason. 

[0  DiJTA,  32.] 

Ik  Cases  or  Mutual  Concurrent  Covenants,  where  the  acts  to  be  done 
are  simultaneouSi  neither  party  can  maintain  an  action  for  a  failure  on 
the  part  of  the  other,  without  a  tender  of  performance  on  his  own  perl 

Where  the  Defendant  is  to  do  the  First  Act  towards  a  mutual  per- 
formance, it  is  sufficient  for  the  plaintiff  to  aver  and  show  a  readiness  on 
his  part;  otherwise  where  the  plaintiff  is  to  take  the  first  step. 

The  Avowed  Inability  of  a  Defendant  to  Perform  when  an  offer  o( 
performance  is  made  by  plaintiff,  is  sufficient  to  dispense  with  all  snbte- 
quent  formalities  on  the  part  of  the  plaintiff;  but  such  avowal  has  no 
retroactive  effect;  nor  will  it  cure  defects  in  what  plaintiff  has  already 
done,  nor  excuse  him  from  showing  both  a  willingness  and  an  ability  to 
perform  in  aocordauce  with  the  oontract. 

Ax  Offer  of  Performance,  when  Put  in  Issue  by  the  pleadings,  learet 
the  fact  at  large;  and  the  oartv  offArin^  to  perform  oan  not  exonerate 
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himself  from  proving  the  same,  by  showing  snoh  conduct  -of  the  other 
party  as  might  estop  him  from  denying  it. 
Whek  t&b  Pleadings  Avekbed  ▲  Tekder  or  Ojods  of  a  certafai  descrip- 
tion, evidence  that  sach  goods  were  near  at  ha  ad  is  inadmissible,  espe- 
cially upon  the  absence  of  any  eyidence  that  defendant  knew  it. 

CoYESAXT,    The  facts  appear  in  the  opinion. 
«/*.  D.  Taylor,  for  the  plaintiff. 
Payne  and  Waller,  for  the  defendant. 

By  Court,  Marshall,  J.  This  action  was  brought  by  Mason 
against  Hawley,  upon  a  covenant  executed  by  each,  whereby 
Mason  agreed  to  deliver  to  Hawley,  between  the  fifteenth  and 
twentieth  of  October,  1837,  fifiy  well-fatted  hogs,  to  weigh  two 
hundred  and  upward  each,  to  consist  entirely  of  barrows  and 
spayed  sows,  and  to  be  deliyered  in  good  merchantable  order; 
for  which  Hawley  agreed  to  pay  on  deliveiy,  four  dollars  and 
sixty-two  and  a  half  cents  per  hundred  pounds  gross.  The 
plaintiff,  in  his  declaration,  avers  that,  on  the  sixteenth  of 
October,  1837,  he  did  tender  and  offer  to  deliver  to  the  defend- 
ant, on  his  own  farm,  fifiy  fatted  hogs,  that  weighed  two  hun- 
dred and  upward,  all  of  which  were  barrows  and  spayed  sows, 
well  fatted,  and  in  good  merchantable  order  at  the  time.  But 
the  defendant  failed  and  refused  to  receive  said  hogs,  and  to  pay 
therefor  four  dollars  and  sixty-two  and  a  half  cents  per  hundred 
pounds  gross,  for  what  they  would  weigh.  The  defendant,  in 
his  plea,  traverses  every  circumstance  of  the  alleged  tender, 
and  upon  this  traverse  issue  was  joined. 

It  was  proved,  on  the  trial,  that  on  the  sixteenth  of  Octo- 
ber, 1887,  Pollett,  for  the  plaintiff,  drove  fifty-three  hogs  to 
the  farm  of  the  defendant,  and  told  him  he  then  tendered  iho 
bogs  and  wanted'  the  money;  to  which  Hawley  replied  that  he 
had  not  the  money,  and  was,  therefore,  not  prepared  to  receive 
and  pay  for  the  hogs;  but  expected  to  get  the  money  in  a  few 
days,  or,  perhaps,  in  a  week  or  two.  The  witnesses  say  '*  he 
appeared  to  be  pleased  with  the  hogs,"  said  ''they  were  fine 
good-looking  hogs,"  and  seemed  willing  to  take  them  if  he  could 
get  them  without  the  money,  which  being  refused,  he  offered 
eighty  dollars  by  way  of  compromise,  which  being  also  refused, 
he  then  required  that  the  steelyards  should  be  applied  to  the 
hogs,  and  commenced  making  preparations  for  weighing  them. 
But  Pollett,  saying  he  would  not  weigh  them  unless  the  defendant 
paid  him  the  money,  drove  them  on  six  or  seven  miles  farther, 
and  tendered  them  in  fulfillment  of  another  contract.  The 
opinions  of  the  witnesses  as  to  the  weight  of  the  hogs  offered  to 
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HftT^loy  are  somewhat  variant;  bat  the  actual  weight  of  some  of 
them  oil  the  morning  before,  and  the  morning  after  the  tender, 
with  Bomo  other  facts  distinctly  proved,  tend  strongly  to  the 
conclusion  that  there  were  not  fifty,  and  not  much  more  than 
half  that  number,  of  the  hogs  tendered  that  weighed  as  much 
as  two  hundred  pounds  each.  Evidence  was,  however,  admitted, 
against  the  objection  of  the  defendant,  conducing  to  prove  that 
Pollett  had  other  hogs  in  the  neighborhood,  which  were  subject 
to  his  order,  and  which  would  have  come  up  to  the  requimte 
weight. 

On  this  evidence,  the  court  instructed  the  jury,  in  effect,  that 
if  the  defendant  expressed  himself  satisfied  with  the  hogs  ten- 
dered, and  made  no  objection  to  them  as  not  coming  fully  up 
to  the  requisitions  of  the  contract,  he  was  estopped  to  deny  thai 
the  hogs  were  not  such  as  the  plaintiff  was  bound  by  the  con- 
tract to  deliver;  and  the  propriety  of  this  instruction,  to  which 
the  defendant  excepted,  presents  the  principal  question  now  to 
be  considered. 

It  has  often  been  determined  that,  in  cases  of  mutual  concur- 
rent covenants,  where  the  acts  to  be  done  are  simidtaneous,  nei- 
ther party  can  maintain  an  action  against  the  other  for  a  failure 
on  his  part  without  a  tender  of  performance  on  his  own  part 
It  was  decided  in  the  case  of  Turner  v.  Johnson^  7  Dana,  437, 
that  where  the  defendant  is  to  do  the  first  act  toward  a  mutual 
performance,  it  is  sufScient  for  the  plaintiff  to  aver  and  show  a 
mere  readiness  on  his  part.  This  distinction,  however,  does  not 
relax,  but  should  rather  add  rigor  to  the  rule,  where,  as  in  this 
case,  the  first  step  was  to  be  taken  by  the  plaintiff  himself.  The 
avowed  inability  of  the  defendant  to  pay  the  money,  when  the 
plaintiff  offered  performance,  should  be  deemed  sufficient  to  dis- 
pense with  all  subsequent  formalities  on  the  part  of  the  plaintiff; 
but  it  had  no  retroactive  efficacy,  and  certainly  did  not  cure  sub- 
stantial defects  in  what  the  plaintiff  had  already  done,  nor  dis- 
pense with  the  necessify  of  showing  that  he  was  not  only  willing, 
but,  in  fact,  able  and  ready  to  perform,  at  the  time  and  place  at 
which  he  charges  the  breach  to  have  been  committed  by  the  de- 
fendant. 

In  this  case,  the  plaintiff,  both  by  his  conduct  out  of  doors, 
and  by  his  pleading  in  court,  has  staked  his  right  of  recovering 
on  this  covenant,  upon  the  sufficiency  of  the  acts  done  by  him 
on  the  sixteenth  of  October,  to  entitie  him  to  an  action  for  the 
failure  of  the  def en  lant.  He  was  bound,  under  the  issue,  to 
prove  that  he  was  then  and  there  prepared,  as  well  as  that  he 
then  and  there  verbally  offemd.  to  do  all  that  by  his  contract  he 
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would  haTe  been  bound  to  do,  if  the  defendant  had  been  then 
and  there  ready  to  comply  on  his  part.  This,  without  the  tech- 
ziicality  of  a  tender  of  the  precise  number  of  indiyidual  hogs, 
is  the  sabetance  of  that  offer  of  performance  which  he  has 
aTerred,  and  which  he  was  bound  to  prove,  in  order  to  entitle 
liJTnself  to  damages  for  the  inabiliiy  of  the  defendant.  That  in- 
abiliiy  was  no  wrong  or  injury  to  him,  unless  he  was  substan- 
tiallj  prejiared  to  perform  his  part  of  the  contract;  and  it  gives 
him  no  cause  or  right  of  redress,  unless  he  offered  a  substantial 
performance;  whidi  he  most  obviously  did  not  do,  unless  fif iy 
of  tho  hogs  presented  to  the  defendant  for  selection  weighed 
two  hundred  pounds  or  upward. 

The  instruction  given,  although  it  seems  substantially  to  dis- 
pense with  the  necessity  of  the  plaintiff^s  being  actually  pre- 
pared, or  of  his  proving  that  he  was  actually  prepared,  at  the 
time  and  place  of  the  alleged  tender,  to  deliver  fifty  hogs  of  the 
description  required  by  the  contract,  shoidd,  perhaps,  be  under- 
stood as  implying  that  the  expressions  of  the  defendant  therein 
referred  to,  and  his  failure  to  make  specific  objections,  were  not 
only  sufficient  to  prove  that  the  hogs  were  of  the  requisite  weight 
and  quality,  but  that,  operating  by  way  of  estoppel,  they  did 
prove   it  so  conclusively  as  that  it  could  not  be  disproved. 
Whether  we  look  to  the  pleadings  and  issue,  or  to  the  facts,  either 
as  proved,  or  as  supposed  in  the  instruction,  the  idea  of  a  tech- 
nical estoppel  is  entirely  inapplicable  and  inadmissible.     By  the 
pleadings,  the  naked  question  of  a  sufficient  tender,  or  of  an 
offer  of  performance  on  the  part  of  the  plaintiff,  is  put  in  issue, 
and  no  estoppel  is  relied  on.    According  to  the  general  doctrine  of 
estoppel,  this  state  of  the  pleading  left  the  fact  at  large,  to  be 
made  out  by  such  proof  as  the  parties  could  command,  and  to  be 
determined  by  the  jury  upon  the  evidence  before  them.    There 
are,  indeed,  cases  in  which,  in  consequence  of  the  relation  be- 
tween the  parties,  or  of  some  solemn  act,  one  of  them  is  con- 
cluded as  to  certain  facts,  though  the  estoppel  be  not  pleaded. 
And  there  are  cases  in  which;  if  a  party  is  silent,  or  asserts  a 
falsehood,  when  he  should  speak,  he  will  be  precluded  after- 
ward from  taking  advantc^e  of  such  acts  or  omissions  as  may 
have  been  induced  by  his  silence  or  false  affirmation.    It  has 
also  been  considered  that  the  actual  acceptance  of  goods  under 
a  contract  for  the  delivery  of  goods  of  the  same  species,  unless 
induced  by  fraud  or  other  peculiar  circumstances,  should  pre- 
clude the  pariy  accepting  from  afterward  alleging  that  the  con- 
tract had  not  been  complied  with.    But  the  present  case  has  none 
of  the  characteristics  on  which  any  of  these  principles  depend. 
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The  plaintiff  haYing  chosen  his  time  for  tendering  perform- 
ince  on  his  part,  and  requiring  it  of  the  defendant,  and  having 
been  permitted  to  make  such  preparations  and  such  dcmonstza- 
tions  of  readiness  as  ho  thought  proper,  had  no  right  to  require 
any  aid  from  the  defendant  in  proving  that  his  demonstrations 
of  readiness  were  sufficient. 

And  the  defendant  having  at  once  avowed  his  inability  to  re- 
ceive and  pay  for  the  hogs,  according  to  the  contract,  was  under 
no  further  obligation  either  to  speak  or  to  remain  silent.     He 
cortainly  had  a  right  to  suppose,  and  probably  did  suppose,  that 
the  hogs  which  had  been  driven  three  or  four  miles  for  the  pur- 
pose of  being  tendered  to  him,  imder  the  contract,  and  of  testing 
his  ability  to  perform  his  part,  were  such  as  the  contract  re- 
quired.    Having  no  exact  knowledge  on  the  subject,  he  had  no 
right  to  say  that  they  did  not  weigh  enough;  and  having  no  money 
to  pay  for  them,  he  had  no  right  to  require  the  application  of  the 
steelyards  to  them.     The  utmost  effect  that  can  be  reasonably 
allowed  to  his  failure  to  make  specific  objections,  and  to  the  ex- 
pressions of  satisfaction  referred  to  in  the  instructions,  but  which 
can  scarcely  be  so  denominated,  is  to  say  that  they  conduced  io 
prove  that  he  suf^osed  the  hogs  to  be  such,  in  point  of  weight 
and  other  qualities,  as  he  was  bound  to  take  under  the  contract 
And  the  utmost  effect  that  can  be  reasonably  given  to  the  mere 
inference  of  such  a  supposition,  founded  on  appearances  and  on 
the  representations  of  the  plaintiff  who  undertook  to  know  the 
'  facts,  rather  than  on  any  means  which  he  himself  had  of  know- 
ing them,  is  to  say  that,  in  the  absence  of  all  other  testimony,  it 
might,  perhaps,  be  sufficient  to  prove  that  the  facts  were  as  he 
supposed  them  to  be.     Even  this  might  be  going  too  far;  and  we 
certainly  do  not  mean  now  to  decide  that  it  is  not.     But  we  sre 
satisfied  that  there  is  no  circumstance  detailed  in  the  evidence, 
which  could  have  given  to  any  expression,  or  act,  or  omission  of 
the  defendant,  as  now  proved,  the  effect  of  estopping  him  from 
ienying  that  the  hogs,  or  any  fifiy  of  them,  weighed  two  hun- 
dred pounds  each.     As  the  case  stands,  all  that  ho  said,  and  did, 
and  omitted,  can  amount  to  no  more  than  an  implied  admission 
of  a  fact  which  was,  and  ought  to  have  been  mc  re  within  the 
knowledge  of  the  other  party;  and  even  this  admis&ion  should  be 
considered  as  withdrawn,  by  his  idtimate  reference  to  the  steel- 
yards, as  the  proper  test  of  weight.     If  any  previous  conduct  or 
expressions  had  been  calculated  to  put  the  plaintiff  off  his  guard, 
and  to  induce  him  to  do  or  to  omit  anything  to  his  own  injuiy  in 
the  premises,  which,  however,  is  not  admitted,  this  significant 
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reference  would  seem  to  have  been  sufficient  to  preTent  any  such 
effect,  and  to  show  the  plaintiff  that,  if  he  meant  to  assert  a  right 
to  recover  damages  against  the  defendant  for  his  inability  to  pay 
according  to  the  contract,  ho  must  do  it  on  full  proof  that  he 
himself  was  in  no  default. 

But  desisting  from  the  further  pursuit  of  this  question,  we 
are  of  opinion  that  the  instruction,  whether  considered  with  a 
Tiew  to  the  issue  made  up  by  the  pleadings,  or  to  the  evidence 
which  was  before  the  juiy,  was  erroneous  and  misleading.  We 
are  also  of  opinion  that  the  court  erred  in  the  admission  of  the 
testimony  objected  to  by  the  defendant,  and  which  went  to  show 
that  there  were,  at  the  time  of  the  alleged  tender,  other  hogs  in 
the  neighborhood,  which  the  plaintiff  might  have  tendered,  but 
did  not,  and  which  the  witness  said  would  have  weighed  two 
hundred  poimds  and  upward.  The  issue  related  solely  to  the 
tender  averred  in  the  declaration,  and  did  not  bring  in  question 
the  ability  of  the  plaintiff  to  have  made,  either  then  or  after- 
ward, a  tender  of  other  and  more  suitable  hogs.  And  if ,  as  is 
supposed  in  the  reason  given  for  admitting  this  testimony,  there 
was  any  presumption  arising  in  the  case,  that  the  defendant  had 
rejected  the  hogs  because  they  were  deficient  in  weight,  for 
wliich,  however,  we  see  no  ground,  still,  as  this  presimiption 
itself  related  to  a  matter  not  within  the  issue,  it  furnished  no 
ground  for  the  introduction  of  rebutting  evidence  which  was 
itself  irrelevant.  Besides,  we  do  not  perceive  how  a  fact,  of 
which  it  is  not  shown  that  the  defendant  had  any  knowledge, 
could  have  operated  upon  his  conduct  or  motives;  and,  there- 
fore, do  not  perceive  how  the  proof  of  that  fact,  without  prov- 
ing the  defendant's  knowledge,  could  have  rebutted  any  pre- 
sumption as  to  his  motives,  arising  upon  other  evidence  in  the 

cause. 

"Whether  the  jury  were  authorized,  even  under  the  instruction 
given,  to  find  ihe  verdict  as  rendered,  we  deem  it  unnecessarjr 
to  decide  as  a  distinct  question;  inasmuch  as  the  errors  above 
noticed,  which  were  committed  in  the  progress  of  the  trial,  and 
were  certainly  calculated  to  affect  its  result  injuriously  to  the  de- 
fendant, required  that  a  new  trial,  which  was  moved  for  on  these 
grounds  as  well  as  others,  should  have  been  granted. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial,  to  be  had  on  principles  not  inconsistent  with  this  opinion, 
and  without  payment  of  cost. 

Performance  or  Dependent  and  Indbfendbnt  Ck>vENANT8:  See  note 
to  OoiUd  V.  Banks,  24  Am.  Dec  90,  95.  and  cases  in  this  series  cited  therein. 
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FlNLBY  V.    PiNLBY. 

[9  Dam,  63.] 

Cbusl  I^AnoDiT— What  GftonNi>s  for  Aumont.^^To  eotiUu  a  wife  to  a 
decaree  for  alimony  on  the  ground  of  crael  treatment,  condoet  on  the  part 
of  the  huBhand  most  be  shown  safficient  to  threaten  her  perBonal  safety, 
expose  her  to  danger  in  person  or  health,  or  render  her  married  life 
wretched  or  oppressive. 

Costs  are  not  Allowed  a  HusBAin)  upon  the  dismissal  of  his  wife's  bill  fut 
alimony  against  him. 

Bill  for  alimony.    The  facts  appear  in  the  opinion. 

Owsley,  for  the  plaintiff. 

No  appearance  for  the  defendant. 

By  Court,  Ewinq,  J.  This  is  a  bill  for  alimony,  upon  the 
charge  of  "  cruel,  inhuman,  and  barbarous  treatment"  of  the 
wife  by  the  husband.  The  defendant  denies,  positively,  the 
material  allegations  of  the  bill.  The  chancellor,  upon  the  hear- 
ing, decreed  an  allowance  to  the  wife,  of  one  hundred  doUan 
per  annum,  and  the  husband  appealed  to  this  court. 

We  do  not  think,  that  either  by  the  canon  law,  which  has  becD 
adopted  as  the  law  of  England,  on  this  subject,  or  by  the  stat- 
ute, a  case  was  made  out  to  justify  the  decree  of  the  chancellor. 
Pothier  (Traite  du  Contrat  de  Manage,  sec.  509)  says  that  a 
blow,  or  stroke  of  the  hand,  should  not  be  a  cause  of  sep- 
aration, under  all  circumstances,  unless  it  was  often  repeated. 
Such  assault  might  be  the  result  of  a  momentaiy  sally  of  pas- 
sion, stimulated  by  the  irritating  language  or  conduct  of  the 
wife,  and  furnish  no  reasonable  ground  for  apprehending  fatnre 
bodily  harm:  Barrere  v.  Barrere,  4  John.  Ch.  187.  To  use  the 
language  of  Chancellor  Kent,  "  mere  austeriiy  of  temper,  petu- 
lance of  manner,  rudeness  of  language,  a  want  of  civil  atten- 
tion, even  occasional  sallies  of  passion,  if  they  do  not  threaten 
bodily  harm,  do  not  amount  to  that  cruelty  against  which  the 
law  can  relieve:"  2  Kent's  Com.  126.  They  all  may  be  the  effect 
of  habit,  or  of  a  bad  education,  and  should,  in  the  general,  be 
borne  with  by  the  wife,  as  the  best  means  of  disarming  them  of 
their  effects,  and  securing  to  herself  connubial  happiness.  If 
such  grounds  could  be  deemed  sufficient  to  justify  a  separation 
of  the  wife  from  the  husband,  there  woidd,  it  is  apprehended, 
be  veiy  many  cases  in  which  good  reasons  for  a  separation  might 
be  made  out. 

Good  morals,  as  well  as  good  policy,  require  that  the  door 
should  not  be  opened  so  wide.     Hence  it  is,  that  the  courts  un- 
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der  the  canon  law  haTd  been  yeiy  strict  and  riigid  in  requiring 
that  the  causes  shall  be  giave  and  weighty,  and  show  such  un- 
feeling cruelty,  or  habitual  persecution,  on  the  part  of  the  hus- 
band, as  to  threaten  the  personal  safety  of  the  wife,  or  expose 
her  to  danger  in  her  person,  or  health,  in  the  discharge  of  her 
marital  dntiee,  or  render  the  bonds  of  matrimony,  to  a  prudent 
woman,  the  bonds  of  wretchedness  or  oppression.  The  causes, 
propter  somHam,  in  the  canon  law,  justifying  a  separation,  haTe 
not  been  expanded  by  our  statute.  By  it  she  may  separate  from 
him,  and  is  entitled  to  alimony,  for  '*  cruel,  inhuman,  and  bar- 
barous treatment:"  1  Stat.  Laws  Ky.  121.  Certainly,  nothing 
short  of  the  misconduct  on  the  part  of  the  husband,  deemed 
sufficient  by  the  canon  law,  will  come  up  to  the  requisitions  of 
the  statute.  An  assault,  or  stroke,  or  filap,  or  slaps  with  the 
hand,  on  a  single  occasion,  or  occasional  petulance  of  temper, 
rudeness  of  language,  or  sallies  of  passion,  that  do  not  threaten 
bodily  injury,  or  expose  her  person  or  health  to  danger,  can  not 
be  deemed  sufficient  to  constitute  cruel,  inhuman,  and  barbarous 
treatment,  within  the  contemplation  of  the  legislature,  or  the 
policy  of  the  enactment. 

In  the  case  before  the  court,  rude  language  was  occasionally 
used  by  the  husband  to  his  wife;  yet  such  language  was  not 
often  repeated,  and  when  used,  seems  to  have  been  the  effect  of 
a  momentaiy  excitement,  which  soon  passed  away,  or  of  a  grum- 
bling bluntness  in  his  manner  of  expression,  which  seems  to 
have  been  more  the  effect  of  habit  than  of  ill-will,  which  should 
have  been  disregarded  by  the  wife.  The  only  act  of  personal 
violence  charged  in  the  bill,  is  that  which  immediately  preceded 
the  departure  of  the  wife  from  the  house  of  the  husband.  And 
it  is  not  even  charged  in  the  bill  to  have  been  so  violent  as  to 
inflict  on  her  serious  injury.  And  taking  into  consideration  the 
denial  of  the  answer,  it  is  certainly  rendered  questionable,  from 
the  proof,  whether  she  was  struck  by  the  husband  at  all;  or,  if 
stricken,  whether  the  stroke  exceeded  a  slight  slap,  to  which  he 
was  provoked  by  the  excitement  of  •  the  moment,  and  perhaps 
by  the  irritating  language  and  conduct  of  the  wife.  Indeed, 
the  only  witness  who  attempts  to  prove  that  anything  more  than 
a  slap  was  given  to  her,  is  her  own  daughter  by  a  former  hus- 
band, who  says  she  did  not  see  her  mother  stricken,  but  saw  the 
defendant  have  hold  of  her  arm,  trying  to  lead  her  into  the 
house,  and  saw  his  hand  raised  several  times,  and  heard  the 
strokes  struck,  but  was  not  in  a  situation  to  see  them. 

▲x.  Dso.  Vol.  XXXni— M 
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On  the  contrary,  the  defendant  denies  that  he  strock  her,  or 
intended  to  use  any  violence  toward  her.  Bnt  that,  in  the  scuf- 
fle, and  her  efforts  to  wrest  her  arm  from  his  hand,  her  hair  fell 
down  over  her  face,  and  the  only  thing  he  did  was  to  place  his 
hand  on  her  face  to  replace  her  hair.  And  the  daughter  of  the 
defendant,  who  wa;  also  present,  states  that  she  punched  him  in 
the  breast  several  times,  and  she  heard  no  stroke  from  him;  but 
saw  him  raise  his  hand  once,  and  motion  it  like  he  slapped  her, 
but  saw  or  heard  no  slap.  And  this  witness  occupied  a  more 
favorable  mtuation  to  see  all  that  occurred,  than  the  witness  for 
the  complainant. 

Upon  the  whole,  we  can  regard  the  affiur  in  no  other  light 
than  as  a  sudden  freak  of  passion,  on  both  sides,  in  which  no 
serious  injury  was  done,  and  which  should  have  been  passed  by 
and  forgotten  with  the  moment,  and  furnished  no  sufficient 
ground  to  justify  a  dissolution  of  the  sacred  connection  of  man 
and  vnfe.  She  is  proven  to  be  a  lady  of  unimpeachable  char- 
acter, and  her  deportment  toward  her  husband  is  shown  to  have 
been,  in  the  general,  unexceptionable.  Her  delicate  sensibilities 
were,  no  doubt,  deeply  wounded;  but  she  should  have  borne 
and  forborne.  She  acted  inconsiderately  and  hastily  in  sepa- 
rating herself  from  her  husband,  against  his  urgent  entreaties 
for  her  to  remain;  and  equally  inconsiderately  and  rashly  in 
refusing  to  return,  when  he  relented  and  urged  her  to  do  bo^ 
holding  out  inducements  of  a  better  state  of  things,  and  of  more 
connubial  happiness  and  freedom  from  toil  and  vexation,  in  the 
fact  that  he  had  then  opened  his  farm,  and  placed  himself  in  a 
condition  to  live  more  comfortably,  and  with  less  expense.  And 
though  the  breach  has  been  widened  by  subsequent  events,  it  is 
yet  behoved  that  it  might  be  healed  by  her  return,  and  exercise 
of  forbearance,  and  observance  of  a  kind  and  respectful  deport- 
ment toward  her  husband.  And  should  she  do  so,  and  he  should 
persevere  in  rash  and  unjustifiable  conduct  toward  her,  it  may 
furnish  just  groimd  for  the  interposition  of  the  chancellor  here- 
after. 

Decree  reversed,  and  cause  remanded,  that  the  bill  may  be 
dismissed,  without  costs;  nor  are  costs  allowed  in  this  court. 


Cbueltt  as  Ground  for  Divorce  or  Alimont:  Hdma  v.  FrandKiUt  29 
Am.  Deo.  402;  Rhame  v.  RlumA,  16  Id.  597;  Harratt  v.  HarraU,  28  Id.  710; 
Poor  V.  Poor,  29  Id.  664,  674,  and  note. 
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Peebles  v.  Watts'  Adm'r. 

[9  Daxa.  102.] 

ADinNiSTRAroBS  WITH  WiLL  AxNEXED — PowKRS  OF  TO  SsLL. — ^An  Order  ol 
the  ooonty  court,  appointing  an  administrator  with  the  will  annexed, 
although  defective  In  not  stating  that  the  executors  named  refused  tm 
qualify,  is  not  void,  if  the  executors  did  in  fact  so  refuse. 

Ths  Fact  ot  such  Refusal  may  bb  Pboysn  when  the  validity  of  the  order 
is  collaterally  attacked,  and  in  the  absence  of  all  evidence  will  be  pre- 
sumed in  favor  of  the  jurisdiction. 

A  Defect  i^  the  Bond  of  ax  Admikiatrator  does  not  vitiate  his  ap- 
pointment nor  invalidate  his  acts. 

The  DiREcnox  to  Sell,  Contained  in  a  Will,  carries  with  it  the  power 
to  make  a  valid  transfer  of  such  title  as  the  testator  had;  and  a  convey " 
ance  by  tiie  administrator  divests  any  title  which  had  come  to  the  heirs 
by  descent.  If  the  testator  had  only  an  equitable  title,  which  has  been 
perfected  by  a  conveyance  of  the  legal  title  to  the  heirs,  a  sale  by  the 
administrator  would  confer  upon  a  purchaser  a  right  in  equity  against 
such  heirs,  to  compel  a  conveyance  of  the  legal  title. 

Chancery.     The  facts  appear  in  the  opinion. 

s 

« 

Turner^  for  the  plaintiff. 

Owdey^  for  the  defendant. 

Bj  Court,  Marshall,  J.  The  order  of  the  county  court,  appoint- 
ing J.  Woods  administrator  with  the  will  annexed,  though  defect- 
ive and  erroneous,  in  not  stating  that  the  executors  named  in  the^ 
will  had  refused  to  qualify,  is  not,  therefore,  necessarily  void,  but 
is  valid,  if  the  fact  be  that  the  executors  refused  to  qualify.  Wheth* 
er  this  fact,  though  not  stated  in  the  order,  should  or  should  noi 
be  presumed  in  favor  of  the  jurisdiction  of  the  county  court,  in 
such  cases,  it  may  be  proved  where  the  validity  of  the  order 
comes  collaterally  in  question,  as  was  decided  in  the  somewhat 
analogous  case  of  Singleton  v.  Cogar,  7  Dana,  479.     And  in  this 
case,  there  is  enough,  independently  of  any  presumption  arising 
from  the  act  of  the  court  itself,  to  prove  that  the  executors  had 
in  fact  declined  qualifying  as  such.    We  are  inclined  to  the  opin- 
ion, however,  that,  in  the  absence  of  all  proof,  the  fact  might 
be  presumed,  in  a  collateral  proceeding,  in  favor  of  the  jurisdic- 
tion.   It  is  scarcely  necessary  to  say  that  the  defect  in  ihe  bond 
executed  by  the  administrator  with  the  will  annexed,  and  ac- 
cepted by  the  county  court,  did  not  vitiate  his  appointment,  nor 
invalidate  his  acts.     And,  as  the  will  of  John  Watts  directed  his 
land  and  other  property  to  be  sold,  the  power  of  making  the  sale 
was  conferred  upon  the  executors,  and,  by  operation  of  law,  de- 
volved upon  the  administrator  with  the  will  annexed. 


532  Peebles  v.  Watts'  Adk*b.  [Eentncky, 

We  are  also  of  opinion,  that  the  power  of  sale,  or  the  direction 
to  sell,  in  the  will,  carried  with  it  the  power  to  maike  a  Talid 
transfer  of  such  title  as  the  testator  had,  and  that  a  proper  sale 
and  conyeyanoe  by  the  executors,  or  the  administrator  cum  (es- 
iamerUo,  wotild,  of  its  own  force,  divest  any  such  title  as  had 
<K>me  to  the  heirs  of  the  testator  by  descent.  And  where  the 
testator  had  only  an  equitable  title  at  his  death,  which  has  been 
perfected  by  a  conveyance  of  the  legal  title  to  his  heirs,  we  do 
not  doubt  that  the  sale  and  transfer  by  the  administrator,  if  it 
do  not  actually  transfer  the  legal  title  from  the  heirs,  would  giro 
the  purchaser  a  right  to  have  it,  and  authorize  the  chancellor  to 
decree  it  to  him. 

In  this  case,  the  testator  appears  to  have  held  the  legal  title  to 
one  hundred  and  ten  acres  of  land,  by  deed  not  proved  and  re- 
corded in  time,  and  to  have  commenced  a  suit  in  chanoeij, 
against  the  grantor,  for  the  purpose  of  obtaining  another  deed, 
which  might  be  recorded.  He  died  during  the  pendency  of  this 
suit,  which  was  afterward  revived,  and  terminated  in  a  decree 
for  conveyance  to  hiel^  children,  according  to  the  interests  devised 
"to  them  by  his  will.  The  conveyance  actually  made  declares  the 
land  to  be  subject  to  the  disposition  made  or  directed  by  the 
will,  and  we  are  inclined  to  think  that,  under  all  these  facts,  the 
conveyance  of  the  administrator  would  pass  the  l^gal  title.  But 
.  as  the  said  conveyance  may  create  some  embarrassment,  and  as, 
bj  the  contract  between  tlie  administrator  and  Peebles,  the  ad- 
ministrator was  to  convey  the  one  hundred  and  ten  acres,  and 
►  also  to  assign  a  bond  held  by  the  testator,  for  twenty-five  acres 
•  additional  when  the  purchase  money  should  be  paid;  and,  as  he 
Jias  never  tendered  an  executed  conveyance  or  assignment,  we 
%re  of  opinion  that  this  bill,  which  prays  for  a  specific  execution 
of  the  contract,  as  far  as  it  can  be  had,  and  a  rescission  as  to  the 
residue,  should  not  have  been  dismissed,  nor  the  injunction 
•dissolved,  nor  the  case  finally  disposed  of,  without  providing  for 
the  conveyance  of  the  one  hundred  and  ten  acres,  and  the  assign- 
ment of  the  bond  for  the  twenty-five  acres,  by  the  administrator; 
.and  also  for  a  release  by  the  heirs  (all  of  whom  are  parties),  of 
such  title  as  may  have  come  to  them  by  the  conveyance  to  them 
above  mentioned. 

With  regard  to  the  twenty-five  acres  covered  by  the  bond  afore- 
said, we  are  of  opinion  that  the  administrator  undertook  nothing 
more  than  to  assign  the  bond,  and  all  benefit  thereof;  and  there 
being  no  difficulty  in  making  such  assignment,  there  is  no 
^ound  for  rescinding  the  contract  to  that  extent.    Whether 
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Peebles  can  obtain  a  legal  title  by  means  of  said  bond,  or  other* 
wise  bold  the  twenty-fiye  acres,  are  questions  not  matierial  in  this 
case;  nor  are  we  cidled  on  to  determine  anj  question  as  to  the 
liability  of  the  obligor,  in  said  bond.  But  for  the  error  above 
noticed,  the  decree  is  reyersed,  and  the  cause  remanded,  for  fur- 
ther proceedings,  as  above  directed. 


Jacob  v.  City  of  LoxnsviLLB. 

Domain— Compensation  fob  Land,  taken  under  a 
gnaxanty  of  a  just  compensation  to  every  person  whose  property  shall 
be  appropriated  to  public  nse  without  his  consent,  entitles  the  owner  to 
the  money  value  thereof,  at  least. 

^EB  EariMATBD  Advantages  which  would  Aocbub  to  such  owner,  fronk 
a  propoeed  improvement,  can  not  be  deducted  from  snch  valnei 

T&K  Valub  of  ant  Advantages  Resulting  to  an  Owner,  on  aoooont  of 
the  running  of  a  street  through  his  land,  may  be  set  off  against  any  dis« 
advantages  resulting  from  the  same  public  act. 

PBOCEEDmas  for  the  condemnation  of  land,  under  the  right  of 
eminent  domain.    The  facts  appear  in  the  opinion. 

PirUe,  for  the  appellant. 

No  appearance  for  the  apx>ellee. 

By  Court,  Bobebtson,  C.  J.  The  dty  of  Louisville,  intend* 
ing  to  extend  a  street  through  the  land  of  J.  I.  Jacob,  to  whicl^ 
he  objected,  procured  a  writ  of  ad  quod  damnum,  which  directed 
an  inquisition  as  to  the  damage  he  would  sustain  by  the  exten- 
sion of  the  street,  after  deducting  the  estimated  value  of  advan- 
tage which  would  accrue  to  him  from  the  proposed  extension. 
Upon  the  inquisition,  he  proved  that  so  much  of  his  ground  as 
would  be  covered  by  the  street  when  extended,  was  worth  about 
three  thousand  dollars;  but,  nevertheless,  the  jury  assessed  in 
damages  only  twenty-eight  dollars,  after  deducting  the  value  of 
advantages,  according  to  their  estimate  of  them.  Jacob,  having 
failed  in  a  motion  to  quash  the  inquisition,  now  urges  a  reversal 
of  the  order  of  the  city  judge,  for  opening  the  street  through 
his  grounds,  upon  the  payment  to  him  of  the  twenty-eight  dol- 
lars as  assessed.  This  court  decided,  in  the  case  of  SvMon^s 
Heirs  v.  The  City  of  LouisvUle,  5  Dana,  28,  and  in  that  of  Rice 
V.  The  NicholasviMe,  Danville,  and  Lancaster  Turnpike  Company^ 
7  Id.  81,  that  the  constitutional  guaranty  of  a  just  compensation 
to  every  person  whose  property  shall  be  appropriated  to  public 
use  wiliiout  his  consent,  entitles  the  owner  of  property  so  ap* 


534  Jacob  v.  Cnr  of  Louisville.      [Kentucky, 

propriated,  to  the  money  value  thereof,  at  least;  and  we  are  not 
only  not  inclined  to  disturb  the  doctrine  thus  settled,  but  are 
still  perfectly  sai^ofied  that  it  recognizes  the  true  and  only  effect- 
ual exposition  of  the  constitution. 

A  just  compensation  for  property  applied  to  public  use  clearly 
implies,  as  we  think,  the  value  of  the  property  in  money.  If  the 
owner  derive  any  incidental  advantage  or  benefit  from  the  man- 
ner in  which  it  is  applied  to  public  use,  others  participate  in 
some  degree,  and  perhaps  equally,  in  the  same  or  similar  advan- 
tages resulting  to  them  also;  and  it  would  be  unjust  to  exact 
from  the  one  an  equivalent  for  his  incidental  benefits,  while  the 
others  enjoy  theirs  without  the  like  exactions.  Besides,  if  the 
owner  of  property  can,  in  any  case,  be  compelled  to  surrender  it 
to  the  public  use,  without  receiving  the  value  of  it  in  money,  the 
constitutional  guaranty  woidd  be  ineffectual  and  delusive  in 
many,  and  probably  most  cases;  because  the  tribunal,  which  de- 
cides on  the  retribution  to  which  he  may  be  entitled,  is  a  portion 
of  the  public  to  whose  use  the  property  is  applied,  and  may  de- 
cide that  the  public  appropriation  of  it  will  be  beneficial  to  the 
owner,  when,  in  his  own  judgment,  or  in  fact,  it  will  be  injurious 
to  him.  And  if  he  be  required  to  accept,  in  lieu  of  his  property 
taken  from  him  without  his  consent,  any  other  thing  than  money, 
he  may,  in  fact,  receive  less  than  an  equivalent,  or  even  nothing 
whatever  of  any  actual  value  to  him;  because  the  value  of  every- 
thing, except  money,  depends  on  opinion  and  accident.  And  if, 
as  in  this  case,  the  compensation  be  offered  in  mere  speculative 
advantage,  which  may  exist  only  in  the  opinion  or  imagination 
of  an  interested  jury,  he  may  receive  nothing  of  value  to  himself 
or  in  his  own  opinion. 

In  this  very  case,  the  jury  may  have  estimated  the  value  to 
Jacob,  of  the  extension  of  the  street  through  his  land,  at  about 
three  thousand  dollars,  under  the  belief  that  such  extension 
would  enhance  to  that  extent,  the  public  estimate  of  the  land, 
and  facilitate  its  improvement  and  sale;  and,  at  the  same  time, 
Jacob  may  not  desire,  but  even  have  reason  to  regret,  any  such 
factitious  augmentation  in  estimated  value,  and  the  extension  of 
the  street  may  operate  as  an  annoyance  to  him,  and  frustate  some 
cherished  enjoyment  of  the  land  by  himself,  so  as  to  be  actually 
and  grievously  prejudicial  to  him.  And  as  to  his  own  lawful  use 
and  enjoyment  of  his  own  estate,  he  is  the  only  constitutional  or 
rightful  judge.  Moreover,  if  the  public  can  pay  for  private  prop- 
erty taken  for  public  use,  by  settiiig  off  against  its  value  the  ideal 
value  attached  by  a  portion  of  the  same  public  to  prospective  ad- 
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Tanta^es  expected  to  arise  to  the  owner  from  the  use  to  be  made 
of  his  property,  then  the  amount  of  compensation,  or  whether 
there  shall  be  any  at  all,  will,  in  every  case,  depend  on  no  fixed 
principle  or  certain  criterion,  but  will  often  depend  on  the  sov- 
ereign will,  or  on  popular  prejudice,  caprice,  or  mere  imagina- 
tion.    To  secure  the  citizen  against  any  such  despotism,  was 
the  object  of  the  conservative  provision  in  our  state  constitu- 
tion, which  declares  that  private  property  shall  not  be  taken  for 
public  use,  without  a  just  compensation,  unless  the  owner  consent. 
If  the  local  public  of  Louisville  desire  the  use  of  Jacob's 
land,  that  public  should  pay  him,  in  money,  the  real  value  of 
the  ground,  before  he  be  required  to  surrender  it.    He  does  not 
desire  that  such  use  be  made  of  it,  and  is  unwilling  to  give  it  to 
the  city,  and  can  not  be  compelled  to  do  so.    It  is  enough  that 
it  may,  nevertheless,  be  taken  from  him,  upon  the  payment  of 
its  value.    When  the  street  shall  be  extended,  he,  as  well  as 
every  other  citizen,  will  be  entitled  to  enjoy,  without  charge,  its 
incidental  advantages,  tmless  he  shoidd  claim  damages  for  inci- 
dental disadvantages;  and  then  the  value  of  advantages  might 
be  set  off  against  that  of  disadvantages,  resulting  from  the  same 
public  act;  because,  if  the  extension  of  the  street  be  productive 
of  benefits  to  him,  to  that  extent  he  is  compensated  for  corre- 
spondent disadvantages,  and  would  in  fact  sustain  no  damage. 
But  when  the  city,  in  the  exercise  of  the  qualified  right  of 
eminent  domain,  delegated  to  it  by  the  legislature,  applies 
Jacob's  land  to  its  own  use  without  his  consent,  it  incurs  a  debt 
under  the  paramount  law,  and  which  can  not,  in  our  judgment, 
be  constitutionally  discharged,  without  his  consent,  by  a  tender 
of  any  other  thing  than  money,  or  by  less  than  the  full  money 
value  of  his  land.    In  paying  the  value  of  his  land,  he  will  be 
required  to  make  his  individual  contribution  as  a  citizen  of 
Louisville,  and  the  amount  of  that  contribution  may  be  aug- 
mented by  the  enhanced  value  of  his  ground  arising  from  the  ex- 
tension of  the  street.    This  is  the  utmost  that  should  be  exacted 
from  him,  for  ox>ening  a  street  for  the  public  use  and  benefit. 

We  are,  therefore,  of  the  opinion,  that  the  city  judge  ought 
to  have  quashed  the  inquisition,  and  erred  in  his  judgment; 
which  is,  therefore,  reversed,  and  the  cause  remanded. 


For  a  full  diaouBsion  of  the  subject  of  eminent  domain,  with  reference  to 
the  uses  for  which  private  property  may  be  taken,  and  the  compensation  to 
be  awarded  therefor,  see  the  notes  to  the  cases  of  Livingston  v.  Mayor  o/Neu 
York,  22  Am.  Deo.  634;  Beekman  v.  S.  d:  S,  B,  R.  Co.,  Id.  686;  Bloodgood  ▼. 
M.  A  H.  R.  R,  Co,y  31  Id.  372»  and  cases  cited  in  this  series,  with  the  notes 
thereto. 
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Fabib  V.  Stabee. 

[9  Daka,  128.] 

Iv  Slanskb,  Maucb  is  ak  Essential  Inorbdzeut  of  the  oanae  of  aotioo. 
This  the  law  generally  implies  from  the  mere  ntteraiioe  of  filanderoaa 
words;  bat  where  words  are  spoken  in  the  exorcise  of  ft  social  duty,  or 
nnder  circmnstances  which  show  a  good  motive,  or  by  a  persmi  interested, 
or  to  a  person  interested,  provided  they  were  spoken  bona  Jide,  with  a 
view  to  the  interests  of  the  parties  concerned,  such  conmmnicationa  are 
privileged,  and  express  malice  mnst  be  shown. 

liKBV  Sbobeot  in  a  CoMMUinGATiON  IS  NOT  SuvTiGnsNT  to  remove  the  impli* 
cation  of  malioe;  bat  taken  in  connection  with  other  drcnmstanoes,  ii 
may  confirm  the  inference  that  it  was  done  from  a  good  motive^ 

Aonov  on  the  case  for  slander.  The  facts  appear  in  the 
ojiinion. 

Daviess,  for  the  appellant. 

No  appearance  for  the  appellee. 

By  Court,  Mabcttat.l,  J.  The  conyersation  in  which  the  words 
were  spoken,  for  which  this  action  was  brought,  was  evidently  a 
private  one  between  the  defendant  and  his  brother,  in  relation 
to  a  felony  understood  to  have  been  committed  by  stealing  the 
money  of  another  brother.  The  only  witness  who  proves  that 
the  words  were  spoken,  had  been  requested  by  the  plaintiff  to 
notice  and  find  out  what  was  said  about  him,  and  heard  only 
parts  of  the  conversation;  and  infers  that  the  words  imputing 
guilt  were  spoken  of  the  plaintiff,  merely  because  he  had  heard 
the  plaintiff's  name  used  in  the  conversation.  On  the  other 
hand,  the  defendant's  brother,  vdth  whom  the  conversation  took 
place,  states  that  the  defendant  made  no  charge  against  the 
plaintiff,  importing  that  he  was  guiliy  of  the  theft,  but  that  the 
purport  and  object  of  the  conversation  was  to  inform  him,  the 
witness,  that  the  defendant  had  that  day  learned  that  the  plaint- 
iff was  endeavoring  to  fix  on  him  (the  vritness)  the  charge  of 
having  stolen  the  money. 

The  words  of  the  defendant,  as  proved  by  the  first  witness, 
are  that ''  he  believed  that  he  had  stolen  (or  taken)  the  money." 
It  was,  perhaps,  natural  that  this  vTitness,  hearing  only  parts  of 
the  conversation,  and  remembering  the  request  that  he  should 
find  out  what  should  be  said  of  the  plaintiff,  should  understand 
those  words,  spoken  in  the  same  conversation  in  which  the  plaint- 
iff was  named,  as  referring  to  him,  and  as  imputing  guilt  to  him, 
either  by  the  direct  statement  of  the  defendant's  own  belief,  or 
by  his  repetition  of  the  similar  statement  of  some  other  person. 
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But  if  such  on  inference,  by  a  listener  for  slanders  against  the 
plaintiff,  drawn  from  detached  portions  of  a  private  conversa- 
tion, not  intended  to  be  heard  by  any  one,  and  not  in  fact  heard 
by  any  one  else,  could  form  the  proper  basis  of  a  verdict,  it  is 
very  clear  that  the  testimony  of  the  other  witness,  if  true, 
removes  all  ground  for  the  inference  drawn  by  the  first;  not 
only  by  denying  expressly  that  any  such  charge  was  made  by 
the  defendant  against  the  plaintiff,  but  by  showing  that  the  sub- 
ject and  nature  of  the  conversation  was  such,  that  the  words 
proved  by  the  first  witness  might  have  been  used  without  im- 
porting that  the  defendant,  or  any  one  else,  believed  the  plaint- 
iff to  have  been  guilty  of  the  theft.    If  the  object  and  purport 
of  the  conversation  were  such  as  the  second  witness  states  them 
to  have  been,  it  is  obvious  that  the  defendant,  in  commtmicating 
the  plaintiff's  attempt  to  fix  the  charge  ux>on  the  second  witness, 
might  have  told  him  that  he  (the  plaintiff)  had  said  "  he  be- 
lieved he  had  stolen  the  money,''  or  that  the  plaintiff  had  said, 
'*  I  believe  he  stole  the  money,"  etc.    So  that  there  is  no  con- 
tradiction between  the  testimony  of  the  first  and  that  of  the 
second  witness.    And  the  testimony  of  the  second  witness,  if 
true,  shows  conclusively  that  the  pl^ntiff  has  no  cause  of  action 
for  the  words  proved  by  the  first.     This  being  the  case  upon  the 
evidence,  and  there  being  no  testimony  impeaching  the  character 
of  the  second  witness,  or  authorizing  the  jury  to  disbelieve  his 
statement,  we  are  of  opinion  that  the  verdict  for  the  plaintiff  is 
contrary  to  the  evidence,  and  that,  on  this  ground,  if  there  had 
been  no  other,  a  new  trial  should  have  been  granted,  on  the  de- 
fendant's motion. 

But  we  are  also  of  opinion  that  the  court  committed  an  error 
in  expounding  the  law  to  the  jury,  for  which  the  judgment  should 
be  reversed.  After  directing  the  jury  to  find  for  the  plaintiff,  if 
they  believed,  from  the  evidence,  that  the  defendant,  in  the  con- 
versation above  referred  to,  had  said  he  beUeved  the  plaintiff 
had  stolen  the  money,  the  court  told  the  jury,  in  substance,  that 
the  party  speaking  words  which  impute  a  felony  to  a  third  per- 
son is  liable  to  an  action  for  such  words,  though  they  may  have 
been  spoken  in  confidence  to  the  person  addressed,  unless  they 
were  spoken  out  of  friendship  and  kindness  for  the  x>erson  to 
whom  they  relate.  CJonsideiing  this  instruction  as  a  mere  ab- 
stract proposition,  it  restricts  the  sphere  within  which  the  opin- 
ions of  individuals  may  be  confidentially  and  prudentiy  inter- 
changed, vdthin  limits  narrower  than  those  which  the  adjudged 
cases  have  imposed,  and  too  narrow  to  satisfy  the  exigencies  of 
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•ocieiy.  The  law  excuses  no  man  for  uttering,  even  in  confi- 
dence, a  charge  against  another,  which  he  knows  to  be  Mse. 
But  there  certainly  are  occasions  where  a  man  is  allowed,  and 
bome  in  which  he  may  be  required,  to  express  his  real  opinions 
of  others,  founded  on  facts  which  he  knows  to  be  true,  or  which 
he  has  good  reason  to  beUeve,  and  where  he  will  not  be  held  an- 
Bwerable  in  damages  for  the  prudent  expression  of  his  belief, 
though  the  character  of  a  third  person  be  thereby  injuriously 
%ffected,  if  he  has  not  been  actuated  by  express  malice. 

If  a  flagitious  crime  has  been  committed  by  some  unknown 
person,  does  the  law  interdict  the  injured  individual  and  hia 
friends  and  neighbors  from  all  intercommunication  of  facts  and 
opinions,  with  a  view  to  the  discovery  of  the  perpetrator,  under 
the  peril  of  subjecting  to  pecuniary  damages  the  utteier  of  a 
wrongful  suspicion,  however  confidentially  and  cautiously  it  may 
have  boe^  communicated  ?  This  would  be  to  sacrifice  the  greater 
object  to  the  less,  and  could  scarcely  be  contended  for.  And 
yet  it  has  never  been  supposed  that,  in  order  to  excuse  such  con- 
fidential communications  of  facts  and  opinions,  they  should 
appear  to  have  proceeded  from  considezations  of  friendship  or 
kindness  toward  the  person  who  is  supposed  to  be  the  offender. 
It  is  sufficient  if  the  occasion  be  such  as  to  justify  the  commu- 
nication, in  good  faith,  of  known  facts  and  honest  opinions 
founded  on  them,  and  that  such  an  occasion  is  not  made  a  pie- 
text  for  the  gratification  of  individual  malice  or  ill-will,  by  pub- 
lishing slanderous  imputations  upon  the  character  or  conduct  of 
another. 

The  doctrine  on  this  subject  is  laid  down  in  Starkie's  treatiae 
on  evidence,  4th  Am.  ed.,  862,  to  the  following  effect:  that  if  it 
appears  "  that  the  publication  was  made  on  an  occasion  and 
under  circumstances  which  afford  a  prima  facie  presumption  that, 
notwithstanding  the  tendency  of  the  words  to  defiune  or  dispar- 
age the  plaintiff,  they  were  not  spoken  with  that  view,  but,  on 
the  contrary,  in  the  discharge  of  some  legal  or  moral  duty  to 
society,  or  even  in  the  fair  and  honest  prosecution  of  the  rig^hts 
of  the  party  himself,  or  the  protection  of  his  interests,  the 
plaintiff  will  fail,  unless  he  can  establish  the  malicious  intention 
by  extrinsic  evidence,  and  show  that  the  defendant  used  the 
.occasion  as  a  mere  color  and  pretext  for  venting  his  malice." 
That  in  seme  cases  where  the  publication  occurs  in  the  perform- 
ance cf  a  legal  duty,  the  occasion  is  an  absolute  bar  to  an  action; 
and  that  in  other  cases,  where  the  publication  occurs  in  the  per- 
formance of  a  duty  required  by  the  ordinary  exigencies  of  society. 
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thougL  the  party  was  under  no  legal  obligation  to  perform  it,  the 
occasion  supplies'  a  prima  facie  justification.     *'  Again/'  says 
the  same  author,  i>age  864,  "  where  a  commtmication  imputing 
misconduct  to  the  plaintiff  is  made  confidentially  hj  a  person  in- 
terested, or  to  a  person  interested,  no  action  is  maintainable,  pro- 
vided it  was  made  bona  fide  with  a  view  to  the  interests  of  those 
concerned;  and  although,  in  such  case,  the  expressions  used 
are  stronger  than  the  exigency  of  the  case  warranted,  it  is  a 
question  for  the  jury,  whether  they  were  used  with  an  intention 
to  defame,  or  with  good  faith  to  communicate  facts,  in  the 
knowledge  of  which  the  party  had  an  interest."    And  the  case 
of  speaking^  the  words  by  way  of  admonition  and  adyice,  or  in 
confidence  and  friendship,  is  put  among  many  others  in  support 
of  these  principles.    As  in  the  case  of  Haver  y.  Daicson,  Bull.  N. 
P.  8,  where  an  action  was  brought  against  a  man  for  warning 
Ins  friend  respecting  the  circumstances  of  the  plaintiff,  Pratt, 
G.  J.,  directed  the  jury  that,  if  they  were  of  opinion  that  the 
words  were  not  spoken  out  of  malice,  but  in  confidence  and 
friendship,  and  by  way  of  warning,  they  should  find  for  the  de- 
fendant.    The  case  of  a  master  giving  the  character  of  a  semmt, 
is  also  one  in  which  malice  will  not  be  presumed,  but  must  be 
expressly  proved:  1  T.  B.  110,^  4  Burr.  2425,'  etc.    And  many 
other  instances  might  be  stated,  in  which,  if  the  words  be  spoken 
in  the  disduu^e  of  a  duly  required  by  the  ordinary  exigencies  of 
society,  the  occasion  supplies  sk  prima  fade  justification,  which 
can  only  be  rebutted  by  showing  actual  malice. 

These  cases,  and  the  doctrines  which  they  establish,  rest  ux>on 
the  basis,  that  malice,  in  publishing  the  words,  is  an  essential 
ingredient  of  the  cause  of  action;  and  that,  although  the  law 
will  generally  imply  it  from  the  mere  utterance  of  slanderous 
words  without  excuse;  yet,  if  they  are  sx>oken  in  the  exercise  of 
a  social  duty,  or  under  circumstances  which  prima  facie  show 
that  they  are  spoken  with  a  good  instead  of  a  bad  motive,  the 
implication  of  malice  does  not  arise,  or  is  considered  as  bein^» 
rebutted  by  proof  of  the  occasion  of  the  publication;  and  mal- 
ice must  be  made  out  by  extrinsic  evidence.  It  is  not  necessary 
to  this  result,  that  the  occasion  and  circumstances  should  abso- 
lutely disprove  the  existence  of  malice;  it  is  only  necessaiy  that 
they  show  the  probable  absence  of  that  disposition  to  commit  a 
wrong,  which  the  law  would  otherwise  imply  from  the  naked 
fact  of  speaking  defamatory  words,  which  are  not  actually  true. 
The  mere  secrecy  with  wlvch  a  communication  importing  a 

1.  Wieathenton  t.  Hatokim,  2.  Hargrove  t.  Le  Breton. 
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dixninal  or  otiier  slanderous  charge  is  made,  does  not  of  itself 
sofSce  to  remove  the  implication  of  malice;  for  it  is  in  secret 
that  malice  may  often  work  its  ends  with  the  most  oeriain  and 
deadly  effect.  But  if  there  be  any  other  ground  on  which  the 
party  may  be  excusable  for  communicating  his  knowledge  and 
belief,  the  secrecy  or  discretion  with  which  it  is  done  aids  in  re- 
butting the  implication  of  malice,  and  in  confirming  the  infer* 
ence  arising  from  other  circumstances,  that  it  was  done  from  a 
good  motive,  and  for  a  justifiable  purpose.  And  it  seems  to  ua 
that  if  the  opportunity  which  a  master  (according  to  the  order 
of  society  in  England)  has  of  knowing  the  character  of  a  serv- 
ant, authorizes  him  to  communicate  his  opinion,  in  good  fnith, 
to  an  inquirer,  without  subjecting  him  to  the  implication  of 
malice,  and  if  the  relation  of  friendship  between  two  individu- 
als authorizes  one  to  communicate  to  the  other,  and  for  lus  ben- 
efit,  his  opinion  or  belief  of  the  condition  of  a  third  person, 
with  similar  immunity  from  the  legal  presumption  of  malice, 
the  circumstances  of  t^e  present  case  are  sufficient  to  afford  to 
the  defendant  a  like-exemption  from  the  legal  presumption,  for 
communicating  to  his  brother,  in  private  and  confidential  dis- 
course, his  suspicion  or  belief  as  to  the  individual  who  had  per- 
petrated a  secret  felony,  to  the  injury  of  another  brother,  if,  as 
the  instruction  supposes,  any  such  communication  was  in  fact 
made.  The  near  relationship  existing  between  those  parties, 
would  seem  to  authorize,  if  it  did  not  require,  each  to  take  that 
interest  in  the  subject,  and  especially  in  the  discovery  of  the 
felon,  which  would  justify  a  free  interchange  of  their  mutual 
knowledge  and  even  suspicions,  provided  it  were  done  with  dis- 
cretion, and  not  with  the  view  of  gratifying  individual  malice 
by  the  propagation  of  slander. 

And  as  it  f  u^er  appears  that  an  indictment  against  the  plaini- 
iff,  for  this  felony,  was  pending  before  the  grand  jury  at  the  time 
of  the  speaking  of  the  words,  and  was  laying  over  until  the  next 
day  for  further  evidence;  that  the  defendant,  having  just  re- 
turned from  the  place  where  the  grand  jury  was  sitting,  had,  in 
answer  to  questions,  given  this  information  to  a  public  company, 
and  had,  also,  fxuther  informed  them,  that  the  general  impres- 
sion, as  far  as  he  knew  it,  seemed  to  be  that  if  a  certain  named 
witness  made  the  same  statement  on  oath  that  he  had  made  be- 
fore, the  plaintiff  would  be  found  guilty;  and  as  the  conversa- 
tion in  which  the  words  complained  of  were  spoken,  took  place 
a  littie  afterward,  apart  from  the  same  company,  and  was  evi- 
dently private  between  the  brotliers,  though  portions  of  it  were 
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oyerheard  hj  the  Tritness  above  referred  to,  we  are  satisfied  that 
the  occasion  furnished  a  prima  facie  justification  for  communi- 
cating,  in  confidence,  the  defendant's  belief  as  to  the  guilt  of 
the  plaintiff.  And  that,  if  the  words  proved  to  have  been  spoken 
by  biza  did  express  his  belief  of  the  plaintiff's  guilt  as  under- 
stood by  the  first  witness,  and  were  spoken  in  confidence,  they 
gave  no  cause  of  action,  unless  the  jury  should  have  believed 
from  other  circumstances,  besides  the  mere  fact  of  speaking  the 
words,  that  the  defendant  was  actuated  by  express  malice.  But 
the  instructions  of  the  court,  so  far  from  directing  the  inquiry 
of  the  jury  to  the  existence  of  malice,  as  a  fact  upon  which  their 
shoidd  depend,  assumed,  as  a  matter  of  law,  that  there 
malice,  unless  the  jury  should  find  that  the  words  were 
spoken,  not  only  in  confidence,  but  from  motives  of  friendship 
and  kindness  toward  the  plaintiff,  which  was  clearly  erroneous. 
Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial,  without  payment  of  costs. 


Pra/ilboxd  CoBOCOincATidfrs. — ^Words,  when  privileged  because  spoken 
in  judicial  proceedings:  McMUUn  v.  Birch,  2  Am.  Dea  420,  and  note;  Hardin 
V.  CunuCoekf  12  Id.  427,  and  note;  Stackpoie  v.  Ilennen,  17  Id.  187,  and  note; 
Alien  ▼.  Orqfool,  20  Id.  647;  Vauaae  v.  Lee,  26  Id.  168.  Words,  when  priv- 
ileged because  spoken  in  the  discharge  of  a  social  duty  and  in  good  faith: 
BradUy  v.  Heath,  22  Id.  418.  How  far  legislators  are  privileged  for  words 
attered  in  debate:  See  Coffin  v.  Coffin,  3  Id.  189. 


Bbown  v.  Bueeenmeyeb, 

[9  Dajta.  109.] 

BliiBr  OF  Wat,  whxk  AaiSBS  bt  Isiplication.— A  sale  of  laud,  situated 
in  the  center  of  a  lasger  tract  owned  by  the  vendor,  carries  with  it,  by 
implication,  the  right  of  way  to  the  vendee,  over  the  adjoining  land  of 
the  vendor,  when  such  right  of  way  is  necessary  to  the  perfect  enjoy- 
ment of  the  prenuses  conveyed. 

WsxBx,  nr  thb  Sals  ov  Laud  upon  which  webb  Situated  two  paper- 
mills,  the  vendor  fraudulently  induced  the  vendee  to  believe  that  the 
eonveyanoe  included  a  larger  piece  of  ground,  held  by  the  vendor  under 
a  long  leaae^  upon  which  were  situated  the  dam,  water-pipes,  etc.,  used  In 
running  the  mill,  and  essential  to  its  enjoyment;  although  the  statute  of 
frands  would  prevent  a  conveyance  of  the  larger  tract,  equity  will  restrain 
the  vendor  from  interiering  with  the  vendee's  use  of  such  dam  and  water- 
pipes,  and  from  obstructing  the  vendee's  right  of  way  by  a  perpetual 
injunction.  . 

AwASD  DiCBSioa  a  Convetaitce  will  bx  Entobcxd  in  Equitt. 

LnraonoN.    The  facts  appear  in  the  opinion.  .  ; 


542  Brown  v.  Bubkexmeteb.  [Kentucky^ 

WiecUy  and  Owsley,  for  the  appellant. 
Loughborough,  for  the  appellee. 

By  Court,  Ewing,  J.  Burkenmeyer  beiig  anxious  to  canyon 
the  paper-making  business,  purchased  of  Brown  a  small  piece 
of  ground,  represented  as  containing  seventeen  and  one  half 
acres,  for  the  purpose,  upon  which  there  were  two  paper-millB 
erected,  and  by  the  representations  and  showing  of  Brown,  a 
small  stream  of  water,  and  dam  erected  to  collect  the  water,  to 
propel  the  machineiy.  A  deed  was  executed,  and  Burkenmeyer 
employed  hands  and  went  to  work  repairing  the  dam  and  millB, 
in  the  presence  of,  and  in  part  under  the  advice  and  direction  of 
Brown,  and  laid  out  large  sums  of  money  in  making  prepara- 
tions to  commence  the  business.  After  he  had  progressed  for 
some  time,  uninterruptedly,  in  the  repairs,  a  dispute  arose  be- 
tween Brown  and  two  of  the  hands,  employed  by  Burkenmeyer, 
to  whom  Brown  had  hired  horses  to  ride  to  Louisrille.  Brown 
Instituted  warrants  against  them  for  an  injury  done  to  his  horses, 
and  for  an  increased  compensation  f 5r  the  time  they  had  de- 
tained them  beyond  the  time  agreed  on;  and  having  failed  in 
ais  warrants,  became  incensed,  and  threatened  that  he  would 
make  Burkenmeyer  pay  or  lose  two  dollars  for  each  one  that  he 
had  lost.  After  which,  he  set  up  claim  to  the  water  privily 
above  the  mills,  including  the  dam,  under  a  l^se  he  held  for 
the  same,  for  one  dollar  per  annum,  from  one  William  Petit,  as 
it  turned  out  that  the  deed  which  he  had  made  did  not  embzaoe 
the  stream  above,  or  dam;  and  he  was  going  on  to  obstruct  the 
repairs  on  the  dam,  and  the  passes  to  and  from  it,  when  the 
matters  in  drfpute,  by  writing,  were  submitted  to  arbitration, 
and  an  award  made  on  a  full  hearing  of  the  parties,  that  Brown 
should  yield  xii  the  lease,  and  cease  to  o^f^ose  obstructionfl  to 
its  free  use. 

Brown  resisted  the  award,  and  continued  to  oppose  obstrao- 
ions  to  the  u&e  of  the  dam  and  water  privilege  above,  when 
Burkenmeyer  filed  his  bill  to  enforce,  specifically,  his  contract 
and  the  award  thereon,  and  enjoin  Brown  from  obstructing  him 
In  the  free  use  of  the  water  privilege  and  dam,  and  of  a  passway 
leading  to  his  mills  over  the  ground  adjoining,  whic^  Brows 
had  used,  and  which  seemed  to  be  the  only  safe  and  practicable 
passway  to  the  mills.  The  chancellor  perpetuated  his  injunction, 
and  decreed  a  conveyance  of  the  leasehold  as  awarded  by  th« 
arbitrators;  an/!*.  Brown  has  appealed  to  this  court. 

The  nulls  an<^  the  use  of  them,  :n  the  paper-making  bumneaB^ 
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were  the  chief,  if  not  the  entire  object  of  Burkenmojer's  pur- 
chase. The  land  was  of  little  value,  being  rough  and  broken, 
and  formed  but  a  very  small  part  of  the  large  consideration  to 
bo  given  for  the  property.  The  upper  mill  is  rendered  entirely 
ubexess  without  the  use  of  the  water  privilege  and  dam  above, 
and  the  value  of  the  lower  mUl  greatly  impaired.  That  Bui'k- 
emneyer  believed  that  the  water  and  dam  above  were  embraced 
in  his  purchase  and  deed,  can  not  be  doubted.  And  that  BrowD, 
by  his  representations  and  conduct,  and  fraudident  suppression 
of  the  true  boundaries  and  condition  of  his  claim,  superinduced 
this  belief,  is  equally  clear.  Without  the  privilege  of  the  water 
from  the  dam  above,  and  the  pipes  and  troughs  conducting  it  to 
the  mills,  the  object  of  his  purchase  is  defeated,  and  the  land 
acquired  rendered  comparatively  valueless,  and  his  large  ex- 
penditures in  fitting  up  the  mills  and  making  preparations  to 
cany  on  the  business,  for  which  he  purchased,  have  been  spent 
to  useless  purpose.  Under  all  the  circumstances  of  the  case,  we 
can  not,  therefore,  doubt,  that  the  decree  of  the  chancellor 
should  be  sustained. 

If  it  be  conceded  that  the  statute  of  frauds  and  perjuries 
Interposes  a  barrier  to  the  extension  of  the  boundaries  of  the 
deed,  and  the  specific  enforcement  of  the  contract  embracing  the 
water,  and  dam,  and  land  adjoining,  it  can  not  be  admitted  to 
interpose  any  obstacle  to  a  perpetuation  of  the  injunction  against 
Brown,  restraining  him  from  molesting  Burkenmeyer  in  the  free 
use  of  the  dam,  pipes,  troughs,,  and  water  power,  so  essential  to 
the  use  and  profitable  enjoyment  of  his  purchase,  and  which,  by 
implication,  must  be  regarded  as  embraced  within  the  terms  or 
contemplation  of  it.    If  A.  sells  to  B.  a  tract  of  land  in  the 
center  of  a  large  tract  owned  by  A.,  and  conveys  to  B.  the  title, 
such  conveyance  carries  with  it,  by  implication,  the  right  to  B. 
of  free  ingress,  egress,  and  regress  through  the  lands  of  A. ,  to 
the  land  so  conveyed  to  B.,  as  such  ingress,  egress,  and  regress 
are  essential  to  the  enjoyment  of  the  purchase.     So,  though  the 
deed  to  Burkenmeyer  does  not,  in  terms,  embrace  the  dam,  wa- 
ter privilege,  or  pipes  and  troughs  conducting  the  water  to  the 
miUs,  as  they  were  used  before,  and  are  essential  to  the  use  of 
the  mills,  which  were  the  first  and  main  object  of  the  purchase, 
and  were  shown  to  be  within  the  boundaries  of  the  purchase, 
the  right  to  use  them  immolested  will  be  implied  as  embraced 
within  the  purchase;  and  the  chancellor  may  take  such  steps 
against  Brown  as  to  secure  and  protect  Burkenmeyer  in  the  use 
and  enjoyment  of  them.    Besides,  it  would  be  unconscientious 
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and  iniquitons  in  Brown  to  molest  Burkenmeyer  in  the  use  of 
the  water  power,  or  interpose  obstacles  to  the  free  and  profita- 
ble enjoyment  of  properly  purohased  from  him,  at  a  high  price, 
under  the  impression,  superinduced  by  his  fraud,  that  the  bonnd- 
axy  sold  embraced  the  very  stream  and  water  power  which  he 
is  attempting  to  obstruct.  If  the  arm  of  the  chancellor  is  not 
long  enough  to  reach  and  restrain  such  unconscientious  wrong, 
it  is  short,  indeed. 

But  though  the  statute  may  have  interposed  an  obstruction  to 
the  enforcement  of  the  transfer  of  the  lease,  there  being  no  mair 
ing,  such  obstruction  no  longer  existed  after  the  award  nas 
made,  on  a  submission  in  writing,  signed  by  the  parties,  in  wUch 
each  agreed  to  abide  by  and  perform  the  award.  And  with  the 
award  and  other  circumstances  appearing  in  this  case,  we  hare 
no  doubt  that  the  chancellor  did  right,  not  only  in  restraining 
Brown  from  obstructing  Burkenmeyer  in  the  enjoyment  of  the 
water  power,  but  also,  as  the  most  effectual  means  of  accom- 
plishing the  object,  in  compelling  him  to  yield  up  to  Burken- 
meyer the  leasehold  which  he  held  for  the  same.  Had  the 
contract,  as  made  and  understood,  between  the  parties,  been  re- 
duced to  writing,  there  coidd  be  no  doubt  but  that  the  chancel- 
lor would  enforce  it.  As  they  have  reduced  it  to  writing,  in 
agreeing  to  perform  the  award,  we  *can  peroeive  no  good 
reason  why  the  award  should  not  be  enforced,  or  why  Brown 
shoidd  not  be  compelled  to  do  that  whi(^  he  agreed  in  writing 
to  do. 

It  is  true,  it  was  said  by  Lord  Hardwicke,  in  the  case  of 
Thompson  y.  Nod  et  al.,  1  Atk.  62,  "  that  a  bill  to  cazxy  an 
award  into  execution,  when  there  ia  no  acquiescence  in  it,  or 
agreement  afterward  to  have  it  executed,  would  not  lie.'*  But 
the  award,  which  he  was  then  considering,  was  an  award  for  per- 
sonalty, and  the  case  made  to.  turn  upon  other  grounds.  And 
the  distinction  is  well  established,  in  numerous  cases,  between 
an  award  for  personaliy,  and  an  award  for  land,  or  an  award  to 
pay  money,  and  an  award  to  do  an  act  tn  specie  with  respect  to 
tJie  realty,  as  to  convey.  And  the  power  of  the  chancellor  has 
been  often  exercised  in  enforcing,  specifically,  awards  of  the  lat- 
ter kind,  when  it  has  been  refused  in  those  of  the  former. 

In  some  of  the  cases,  it  is  true,  a  slight  acquiescence  is  kiti- 
mated  in  the  statement  of  the  case,  without  lYiAViT^g  the  decision 
turn  upon  that  x>oint  essentially;  in  others  there  seems  to  haTe 
been  no  acquiescence  at  all,  or,  if  any,  not  noticed  by  the  chan- 
cellor, as  a  ground  for  the  enforcement  of  the  award:  Norton  t. 
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MucaU,  2  Vem.  24;  JJoBv.  ffardy,  3 P.  Wms.  187;  2 Vem.  444;*  1 
Wils.  O.  O.  44;'  2  Com.  Dig.  2,  511  (2  E),  and  the  authorities 
there  vefened  to;  4  Johns.  Ch.  405,^  1  Madd.  Ch.  4D1;  SmaUr 
mod  V.  Mercer,  1  Wash.  290;  KwnchU  v.  KwncJde,  1  Dall.  864; 
Pawling  v.  Jacbman,  Lit.  Sel.  Cas.  1;  1  Swans.  54.*   In  the  lat- 
ter case  liord  Eldon  uses  the  following  language:  ''  That  a  bill 
will  lie  for  a  specific  performance  of  an  award  is  clear,  because 
an  award  supposes  an  agreement  between  the  parties,  and  con- 
tains no  more  than  the  terms  of  that  agreement,  ascertained  by 
a  third  person."    And  though,  in  the  case  of  McCnUough  y. 
Mjfers^  Executors,  Hard.  199,  this  court  expressed  an  opinion 
against  the  power  of  the  chancellor  to  enforce  an  award  specific- 
aUj,  without  an  after  agreement  or  acquiescence,  it  is  stated  by 
the  reporter  of  the  case  of  Pawling  v.  Jackman  (who  was  counsel 
in  the  case  of  McCuUough  y.  Myers),  in  a  note  appended  to  the 
case,  that,  owing  to  the  great  dissatis&ction  of  the  bar,  the 
opinion  was  withdrawn,  and  the  case  decided  upon  other  points. 
Indeed,  we  can  perceiYC  no  just  ground  to  distinguish  the  case 
of  an  award  to  couYej,  made  upon  a  written  submission,  from  an 
agreement  to  couycj.    The  same  moral  obligation  to  couycj,  if 
the  award  was  fairly  made,  would  seem  to  rest  upon  the  defend- 
ant, in  the  one  casa  as  in  the  other.     And  good  faith  would  re- 
quire that  he  should  cany  into  effect  and  perform  faithfully  that 
which  he  had  undertaken  to  perform,  in  the  one  case  as  well  as 
in  the  other.    And  if  he  has  not  acquiesced  in  an  award  fairly 
made,  by  judges  of  his  own  choosing,  in  good  conscience,  he 
ought  to  acquiesce,  and  ought  to  conYey,  if  there  be  no  equitable 
objections  to  its  execution.    Nor  will  it  do  to  say  that  the  pariy 
desiring  an  enforcement  of  an  award  has  his  remedy  at  law  upon 
his  bond  of  submiasion;  the  pariy  to  an  agreement  to  couYcy  ha9 
his  remedy  at  law  also:  but,  in  both  cases,  the  remedy  at  law  is 
often  Yery  inadequate  to  the  ends  of  justice.    And  in  both  cases 
more  fuH  and  complete  justice  may  be  often  done  by  a  discreet 
exercise  of  the  powers  of  the  chancellor  in  the  enforcement,  spe 
cifically,  of  the  undertaking  of  the  parties. 

But  if  the  general  proposition  here  intimated  were  admitted  to 
be  doubtful,  we  can  not  doubt  that  the  award  in  the  case  before 
ufl  should  be  enforced.  The  remedy  at  law,  it  is  clear,  would  be 
wholly  inadequate,  and  a  resort  to  it  would  frustrate  and  defeat 
the  whole  object  and  purposes  of  the  purchase.  If  the  full  Yi^ue 
of  the  leasehold  were  recoYcred  in  damages,  it  would  afford  no 

1.  waiter  ▼.  Bitkop,  8.  Bowk  ▼.  YFU&er. 

3.  Wood  T.  QriffiXk,  4.  Wood  t.  QriffiXk, 

AM.  Dbo.  Yol.  XXXin--86 
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xedxeaa;  and  if  tiie  consideration  given  for  the  whole  purchase 
could  be  recorered,  the  complainant  would  be  still  left  without 
remuneration  for  his  large  expenditures  in  repairing  the  mills 
and  putting  them  into  operation.  Besides,  a  strong  moral  obli- 
gation rests  upon  Brown,  growing  out  of  his  fraud  and  imposi- 
tion in  the  original  contract,  which  greatlj  strengthens  the 
appeal  to  his  conscience  to  cany  into  effect  the  award  in  thif 
case. 

Upon  the  whole,  therefore,  we  can  not  entertain  a  doubt  that 
the  chancellor  has  not  gone  too  far,  if  far  enough,  in  the  decree 
which  he  has  rendered. 

Wherefore,  it  is  affirmed  with  costs. 


BiasT  ov  Wat,  whkk  Arisbs  vboh  NiCBSSiTr.— For  a  genenl  diMOf 
■km  of  this  tabject,  see  the  note  to  Leaoton  ▼.  Rwan^  13  Am.  Deo.  746,  tad 
cited  therein;  TwmlmU  ▼.  Rivera,  15  Id.  622. 


Alsbebby  v.  Hawkins. 

[9  Daxa,  177.] 

Aluk  can  not  Takb  ob  Hold  Dowsr  ix  Lands  in  Kbntuckt. 

Allioiancb  to  thb  Unttbd  States  mat  be  Refcdiated  by  a  nitivt  « 
well  as  an  adopted  citizen,  without  any  formal  or  ezpreee  naetioa  of  the 
govenmient. 

The  Govkbnkent,  to  Pbbybnt  Abuse  and  eeonre  the  public  weUan,  may 
rognlate  the  mode  of  expatriation.  But  where  no  limitations  have  been 
prescribed,  and  a  citizen  has  in  good  faith  abjured  his  country,  he  should, 
as  to  his  native  government,  be  considered  as  denationalized,  especislly 
as  to  his  civil  rights. 

CiTiziN  ov  Kentucky,  who  Removes  to  Texas  for  the  purpose  of  becom- 
ing a  citizen,  does  so  with  the  presumed  assent  of  each  govenunent,  and 
becomes  an  alien,  as  to  Kentucky  and  the  national  government;  so  as  to 
lose  all  political  and  civil  rights  of  citizenship. 

Whetheb  Politigal  Alleoianoe  has  been  Dissolted,  the  native  govern- 
ment has  the  right  to  determine  for  itself,  and  the  presumption  Is  tfasi 
such  diuolution  has  taken  place. 

If  a  Widow  at  the  Time  of  heb  Husband's  Death  was  a  citiaen,  she 
became  vested  with  a  perfect  right  to  dower;  and  if  she  afterward  bo- 
come  an  alien,  she  can  not  be  divested  of  this  right  without  offioe  found. 
But  whether,  in  cases  of  concurrent  jurisdiction  especially,  a  court  of 
equity  would  assist  such  alien  to  obtain  her  dower,  in  lands  thus  claimed 
by  the  state,  is  doubtfuL 

But  wheee  a  Woman  is  an  Auen  at  the  time  of  her  husband's  death,  sbs 
can  not  claim  dower  in  lands  of  which  he  was  seised  while  a  citiaen,  aoi 
which  were  conveyed  during  coverture  without  her  consent. 

Bill  for  dower.    The  facts  appear  in  the  opinion. 
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Owsley,  for  the  appellant. 

Mor^iead  and  Brown^  for  the  appellee. 

By  Court,  Bobebtson,  C.  J.  Thomas  Alsbeny  and  Leah,  his 
wife,  once  citizens  of  Kentucky,  emigrated,  in  1824,  to  the  prov- 
ince of  Texas,  where  he  died  in  1826,  and  where  she  continued 
to  reside  until  the  summer  of  1836,  when  she  returned  to  this 
state,  on  a  visit  to  her  daughter,  intending  to  go  back  to  Texas 
as  her  home.  In  a  short  time  after  her  arrival  here,  she  filed  a 
hill  in  chancery  against  Strother  J.  Hawkins,  for  dower  in  land 
which  he  had  purchased  from  her  deceased  husband  during  her 
coverture  and  prior  to  their  removal  to  Texas.  Her  claim  was 
resisted,  chiefly  on  the  ground  that  she  had  ceased  to  be  a  citizen 
of  Kentucky,  and  of  the  United  States,  which  she  denied,  though 
she  had  sued  as  a  non-resident.  And  the  circuit  judge,  being  of 
the  opinion  that  she  had  become  an  alien,  dismissed  her  bill. 

As  it  is  an  undoubted  doctrine  of  the  common  law  of  England, 
in  force  here,  that  an  alien  can  not  hold  or  take  dower  in  land 
in  this  state,  there  can  be  no  doubt  that,  if  Mrs.  Alsberry  had 
ceased  to  be  a  citizen  of  the  United  States  when  her  husband 
died,  her  bill  was  properly  dismissed;  because  her  initiate  right 
to  dower,  while  a  citizen  of  Kentucky,  could  never  become  con- 
summate by  operation  of  law,  unless,  at  the  time  of  her  husband's 
death,  she  had  a  legal  capaciiy  to  take  and  hold.  Whatever 
may  be  the  speculative  or  practical  doctrines  of  feudal  govern- 
ments or  ages,  allegiance  in  these  United  States,  whether  local 
or  national,  is,  in  our  judgment,  altogether  conventional,  and 
may  be  repudiated  by  the  native  as  well  as  adopted  citizen,  with 
the  presumed  concurrence  of  the  government  without  its  formal 
or  express  sanction.  Expatriation  may  be  considered  a  practical 
and  fundamental  doctrine^f  America.  American  history,  Amer- 
ican institutions,  and  American  legislation,  all  recognize  it.  It 
has  grown  with  our  growth,  and  strengthened  with  our  strength. 
The  political  obligations  of  the  citizen,  and  the  interests  of  the  re- 
public, may  forbid  a  renunciation  of  allegiance  by  his  mere  voli- 
tion or  declaration  at  any  time,  and  under  all  circumstances.  And, 
therefore,  the  government,  for  the  purpose  of  preventing  abuse 
and  securing  public  welfare,  may  regulate  the  mode  of  expatria- 
tion. But  when  it  has  not  prescribed  any  limitation  on  the  right, 
and  the  citizen  has,  in  good  faith,  abjured  his  country,  and  be« 
come  a  subject  or  citizen  of  a  foreign  nation,  he  should,  as  to 
his  native  government,  be  considered  as  denationalized,  espe« 
cially  so  far  as  his  civil  rights  may  be  involved,  and  at  least  so 
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long  as  that  goyemment  shall  seem  to  acquiesce  in  his  renunci- 
ation of  his  political  rights  and  obligations. 

By  a  legislative  act  of  1786»  our  parent  state  lecognized  the 
right  of  Toluntary  expatriation,  and  prescribed  a  very  simple 
and  summary  mode  of  authenticating  the  exercise  of  it.  But 
this  prescribed  proof  of  expatriation,  thus  declared  to  be  con- 
dusive,  is  not,  of  course,  the  only  admissible  or  satisfactory  evi- 
dence of  the  fact  that  the  admitted  right  has  been  exercised. 
Then  if,  in  fact,  Mrs.  Alsberry  had  become  a  citizen  of  Texas  in 
good  faith,  and  with  ihe  presumed  acquiescence  of  her  native 
goyemment,  she  thereby  became,  in  judgment  of  law,  as  well  as 
in  fact,  an  alien,  as  to  that  goyemment,  national  as  well  as  local, 
even  so  far  as  the  political  rights  and  obligations  of  a  citizen 
may  be  concerned,  and  the  more  especially,  so  far  as  the  merely 
civil  rights  of  citizenship  may  be  involved.  Whether,  in  the 
absence  of  any  proof  of  express  assent  by  the  government  of 
the  United  States,  she  should  be  deemed  to  have  dissolved  her 
native  allegiance,  that  government  would  still  have  the  high 
political  authoriiy  to  determine  for  itself.  But  until  it  shall 
have  asserted  a  claim  to  her  continued  allegiance  as  a  citizen,  the 
legal  fHresumption,  in  all  collateral  inquiries,  should  be  that  she 
had,  both  x>olitically  and  civilly,  become  an  alien  here,  de  jure 
as  well  as  defacto^  if,  in  fact  and  in  good  faith,  she  had  become 
a  citizen  of  Texas. 

If,  at  the  time  of  her  husband's  death,  she  was  still  a  citizen 
of  the  United  States,  she  then  became  vested  with  a  perfect 
right  to  the  dower  claimed  in  this  suit.  And  even  if,  by  after- 
ward becoming  an  alien,  her  vested  right  could  be  subjected  to 
forfeiture,  an  inquisition  of  office  found  would  be  necessary  to 
fix  and  ascertain  the  divestiture.  But,  in  the  case  of  Brooks  d 
€lI  v.  Olayy  3  A.  K,  Marsh.  649,  this  cpurt  decided  that  a  citizen 
of  Kentucky  does  not,  by  voluntaxy  expatriation,  lose  any  pre- 
existing right  to  land  here.  We  shoidd  be  inclined,  however, 
to  doubt  whether,  in  case  of  concurrent  jurisdiction  especially, 
a  court  of  equiiy  should  exert  its  extraordinaiy  power  to  assist 
such  an  alien  to  obtain  the  possession  of  land  thus  claimed  in 
this  state. 

But  we  are  of  opinion  that,  if  Mrs.  Alsberry  should  be  deemed 
to  be  now  an  alien  here,  she  should  be  presumed  to  have  been 
an  alien  when  her  husband  died.  Her  voluntary  residence  in 
Texas,  for  ten  years  after  her  husband's  death,  and  her  expressed 
intention  to  continue  that  residence  indefinitely,  corroborate  the 
deduction  arising  from  the  simple  and  imexplained  fact  of  theix 
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remoTal  to,  and  settlement  in,  Texas;  and  that  is,  that  th^j  in- 
tended to  remain  there,  and  identify  their  fortunes  with  those  of 
that  commnnify,  and  as  constituent  members  of  that  body 
politio.  According  to  the  principle  recognized  in  the  case  of 
Shanks  et  al.  v.  Dupont  et  aZ.,  3  Pet.  248,  if  her  husband  had 
become  an  alien  before  his  death,  she  was  then  an  alien  also  in 
a  political  point  of  view.  And  though,  being  guh  protestati  viri^ 
her  removal  with  her  husband,  and  his  expatriation,  might  not 
necessarily  conclude  her  as  to  her  ciyil  rights,  yet  these  facts 
should,  in  our  opinion,  be  so  fax  prima  facie  evidence  against  her, 
as  to  her  own  alienage,  as  to  impose  on  her  the  burden  of  repel- 
lent proof,  which  she  has  not  attempted  to  make  in  this  case. 

And  as  Thomas  Alsbeny  and  his  wife  settled  themselves  in 
Texas,  in  1824,  with  the  ostensible  purpose  of  making  it  their 
permanent  home,  and  especially  as  she  remained  there  with  the 
same  apparent  intention,  for  years  after  his  death,  and  even 
until  after  revolutions  had  been  effected  in  the  political  relations 
of  that  country,  its  independence  had  been  declared,  and  a  new 
constitution,  to  which  she  should  be  presumed  to  have  been  a 
party,  had  been  adopted,  we  are  of  the  opinion  that  she  as  well 
as  he  should  be  deemed  to  have  ceased,  so  far  as  by  her  own  act 
she  could  cease,  to  be  a  citizen  of  the  United  States,  before  hia 
death,  unless  there  had  been  some  proof  to  the  contrary,  or 
some  fact  tending  to  show  that  the  removal  to  Texas  was  for  a. 
temporary  or  special  purpose  only,  or  without  an  intention  ta 
become  citizens  of  that  country.  The  question  of  expatriation, 
like  that  of  domicile,  so  far  as  it  depends  on  the  citizen's  will,, 
is  to  be  decided  ex  facto  et  animo.  But  though  the  fact  of 
removal  to  Texas,  without  the  intention  to  become  citizens  of 
that  country,  would  not  be  sufficient  to  show  that  either  Thomas 
Alsberry  or  his  wife  had  ceased  to  be  citizens  of  the  United 
States,  nevertheless,  such  intention,  and  the  actual  consummation 
of  it,  should  be  inferred  from  the  unexplained  fact  of  removing 
and  settling  as  a  family,  fortified  especially,  as  that  deduction 
is,  by  subsequent  events  which  must  reflect  on  the  first  and  prin- 
cipal act  itself,  and  aid  in  giving  the  true  construction  to  its 
objects  and  legal  effects. 

We  do  not  judicially  know  what  acts  were  required  for  mak- 
ing an  emigrant  to  Texas  a  constituent  member  of  the  Texan 
body  politic;  but  we  may  be  allowed  to  presume,  from  the  his- 
tory of  the  settlement  of  that  country,  that  it  was  the  policy  of 
the  government  to  invite  immigration,  and  facilitate  political 
affiliation  with  adopted  foreigners.     And  hence,  in  the  absence 
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of  any  opposing  fact,  we  shoTild  presume  that  Alsberry  and  wife« 
according  to  the  proyincial  law  or  usage,  might  have  become 
citizens  of  Texas  before  he  died;  and,  consequently,  if,  as  may 
be  inferred,  they  went  to  Texas  with  the  intention  of  becoming 
citizens,  we  may  also  presume  that  they  had  done  whatever  was 
necessary  for  consummating  that  object,  and  had,  in  fact,  become 
citizens,  as  far  as  their  own  acts  and  the  laws  of  Texas  could 
make  them  citizens. 

The  chief  population  of  independent  Texas  is  composed  of 
persons  who  emigrated  from  these  United  States  within  the  last 
four  years.  In  the  event  of  a  war  between  Texas  and  these 
states,  would  any  of  those  persons  who  have  thus  settled  in 
Texas,  for  the  purpose  of  making  it  their  permanent  home,  with- 
out any  other  proof  of  citizenship  there,  be  guilty  of  treason  for 
fighting  under  the  Texan  flag  against  our  star-spangled  banner? 
Or  would  not  the  fact  of  removal  to,  and  settlement  in  Texas, 
without  any  other  or  explanatory  evidence,  be  sufficient  to  show, 
prima/acie,  that  such  persons  had  renounced  their  former  alle- 
giance to  our  governments,  and  become  citizens  of  the  new  sister 
republic?  It  seems  to  us,  therefore,  that  the  facts  of  this  case, 
unexplained,  are  sufficient  to  authorize  the  presumption  that 
Mrs.  Alsbeny  had  ceased  to  be  a  citizen  of  Kentucky  by  becom- 
ing, in  fact,  and  in  law,  a  citizen  of  Texas,  prior  to  her  husband's 
death;  and  that,  consequently,  in  the  absence  of  any  explanatoiy 
i^act  or  repellent  presumption,  we  should  so  adjudge,  at  least,  so 
far  as  to  decide  that  she  is  not  entitled  to  the  dower  sought  by 
.her  bill.  But  if  it  be  even  doubtful  whether  Mrs.  Alsberry  had 
l)ecome  an  alien,  the  decree  dismissing  her  bill  should  not  bo 
reversed.  Seeking,  as  she  is,  relief  in  a  court  of  equity,  it  is 
incimibent  on  her  to  manifest  her  right,  and  especially  as  Haw- 
kins was  a  purchaser  for  a  valuable  consideration,  and  she  must 
be  presumed  to  have  participated  in  the  use  of  the  price  paid  by 
h\m  to  her  husband.  In  the  best  view  for  her  which  can  be 
taken  of  the  case,  it  is,  at  least,  doubtful  whether  she  is  entitled 
to  the  dower  claimed  in  her  bill  from  her  husband's  alienee. 

And,  therefore,  we  can  not  decide  that  the  circuit  court  ened 
to  her  prejudice  in  dismissing  her  bill. 

Wherefore,  the  decree  is  affirmed. 


Right  or  Aubns  to  Doweb:  KeUy  ▼.  JIarri$(mt  I  Am.  Deo.  164. 

BioHT  OF  Alixns  to  Takb,  Hold,  and  Gowxt  Lands  osncEAXXT:  8m 
Aptharp  ▼.  Bachtu,  1  Am.  Deo.  26;  Ebnendorfr.  Carmieha€l,  14  Id.  86,  mmI 
note;  Jaek$on  ▼.  FU*  SknmonSt  24  Id.  198,  and  note;  LeggeU  r.  DuboUt  28  Id 
413,  and  note. 
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Slaok  V.  Obilijon. 

(18  LounuvA,  66.] 
TO  LAITD  LoOATKD  and   PATSIfTBD   UNDEB  AN   OVVIOXAL  SUETIT  k 

not  diskurbed  by  a  sabaeqnent  survey,  which  disreguda  and  interferea 
with  that  aooording  to  which  the  prior  location  was  made  and  patent 
piocnred. 
OmmRMATioir  bt  Aot  of  Conobbss  of  a  location  of  land  does  not  overreach 
a  patent  sabeeqnently  issned  to  the  same  land,  so  as  to  annul  the  title  of 
the  patentee,  unless  the  confirmation  defines  the  land  according  to  a  par* 
ticular  snrvey,  or  within  boondaries  that  are  definite  and  precise. 

AiPBAL.  For  a  statement  of  the  facts,  see  the  opinion  in 
Slack  T.  OrtUumy  80  Am.  Dec.  724. 

Winchesier  and  Ives^  for  the  plaintiff. 
Labaiwey  for  the  defendants. 

By  Court,  Bullabd,  J.  This  case  was  before  ns  at  February 
term,  1838,  and  then  remanded  for  a  new  trial.  The  last  trial 
resolted  in  a  judgment  in  favor  of  the  defendant,  from  which 
the  plaintiff  prosecuted  the  present  appeal.  For  the  principal 
fftcts  of  the  case,  we  refer  to  the  opinion  first  delivered:  11  La. 
687.* 

In  addition  to  the  evidence  before  us  on  the  former  appeal, 
the  defendants  exhibit  a  plat,  certified  by  the  surveyor-general, 
to  be  ''  a  true  sketch  from  the  plat  of  the  original  surveys,  made 
of  lots  on  Ihe  Bayou  Grosse  Tete,  on  file  in  his  o£Bce."  This 
document  proves  that  lots  Nos.  26,  27,  and  28,  as  described  in 

1.  9lj«fe  ▼.  QriOian:  8.  0.,  80  Am.  D60,  784. 
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the  seyeial  patents,  are  contigaous  to  each  other.  The  patents 
themselves,  refer  to  an  official  plat  of  the  survey  of  said  lands, 
returned  to  the  general  land  office  by  the  survieyor-general.  We 
are  to  presume,  that  the  sketch  now  presented,  represents  truly 
the  survey  to  which  the  patent  refers,  and  is  the  original  from 
which  the  plat  returned  to  the  general  land  office  was  taken.  In 
locating  the  plaintiff's  claim  therefore,  in  1830,  the  surveyor- 
general  overlooked  or  disregarded  the  former  original  and  offi- 
cial survey,  made  by  his  predecessor,  in  conformity  to  which  the 
land  claimed  by  the  defendants  was  sold  and  patented.  It  is 
clear  that  that  location  alone  can  not  affect  the  title  of  the  pat- 
entee. 

But,  it  is  contended,  that  the  plaintiffs  had  a  previous  surrey 
or  location,  and  a  confirmation  by  act  of  congress,  giving  them 
a  well-defined  tract  of  land,  conforming  to  a  survey,  made  in 
1808,  and  which  was  filed  with  their  claim;  and  that  their  case 
must  be  governed  by  that  of  Boatner  v.  Walker;  in  other  words, 
that  the  confirmation  according  to  that  plat,  is  equivalent  to  a 
patent,  and  being  of  anterior  date,  must  prevail.    There  is  noth- 
ing in  the  record  to  show,  that  the  commissioners  recommended 
a  confirmation,  with  reference  to  any  particular  survey;  nor  has 
any  act  of  congress  been  shown,  which  confirms  it  with  definite 
and  specific  boundaries.-    In  this  respect,  the  case  differs  mate- 
rially, from  that  above  mentioned,  in  which  there  was  shown  a 
special  act  of  congress,  granting  a  tract  of  land,  within  certain 
precise  boundaries.    The  survey  of  1808,  appears  never  to  have 
been  noticed  by  the  commissioners,  nor  is  any  reference  made  to 
it  in  any  act  of  congress,  to  which  our  attention  has  been  di- 
rected; and  on  comparing  that  survey  with  that  of  1830,  the 
courses  and  distances  do  not  appear  to  coincide.    We  are  not, 
therefore,  satisfied,  that  there  had  been  previously  to  1826,  the 
date  of  the  patents,  any  appropriation  of  the  locus  in  quu>  which 
was  conclusive  upon  the  government,  and  the  case  is  strongly 
analogous  to  that  of  Lefebvre  v.  Comeau,  11  La.  321.    The  pat- 
entees have,  in  our  opinion,  the  best  titie  to  the  three  lots  in 
question. 

The  defendants  are  without  interest  to  contest  the  plaintiff's 
title,  any  further  than  as  it  relates  to  the  land  covered  by  their 
patents;  and  it  is  consequently  superfluous  to  inquire,  whetlier 
in  point  of.  fact,  the  claims  of  Fianchebois  &  Beboul  were  con- 
firmed by  the  acts  of  congress,  as  certified  by  the  register.  Even 
admitting  that  t/iey  were  so  confirmed,  the  patents  of  1826  must 
prevail. 
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It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


CONFUtMATIOX  BT  ACT  OF  CONOKESS  IS  EQUIVALENT  TO  A  PATENT,  if  thd 

tract  of  land  ib  specifically  and  definitely  described;  but  where  the  bound- 
aries are  vague  and  uncertain,  the  government  may  afterwards  make  a  valid 
■ale  of  land  not  necessarily  embraced  within  the  confirmation:  Slack  v.  Oril' 
tiofiy  30  Am.  Dec.  724.  A  confirmation  to  a  specific  tract  confers  a  title  which 
can  not  be  defeated,  except  by  a  prior  title  out  of  the  government:  Boatner 
V.  IVcdher,  Id.  723.  As  to  the  effect  of  patents  for  land  generally,  and  the 
time  at  which  the  title  created  by  a  patent  commences,  see  note  to  Stark  v. 
Mather,  12  Id.  564. 


Morgan  v.  Yabbobough. 

[IS  LounuHA,  74.] 

Burden  of  Pboof  in  an  AcrnoN  against  the  Maker  or  a  Pboiobsobt  Non, 
to  which  the  defense  is  fraud  or  want  of  consideration,  is  upon  the  plaint 
iff,  whether  the  indorsement  be  special  or  in  blank. 

Record  in  an  AcnoN  is  Evidence  or  the  Sale  of  certain  goods  men- 
tioned in  the  constable's  return  therein,  and  is,  to  that  extent,  admissible, 
but  it  does  not  prove  that  the  goods  sold  were  the  same  goods  for  which 
a  promissory  note  upon  which  a  present  action  is  pending  was  given. 

Bill  or  Goods  Porchased  bt  Defendant  is  not  Evidence  of  a  sale  in 
an  action  against  him  by  the  transferee  of  a  note  alleged  to  have  bees 
given  for  their  price. 

AonoN  upon  a  promissory  note  made  by  Yarborough,  and  pay- 
able to  Munday  or  bearer.  Munday  indorsed  it  specially  to 
Morgan.  Defendant  alleged  that  the  note  had  been  obtained 
from  biTn  through  fraud  by  Munday,  in  pretending  to  sell  him 
certain  goods  which  he  did  not  own,  and  that  plaintiff  had  no 
interest  in  the  note,  which  had  been  transferred  to  prevent  him 
from  setting  up  his  equitable  defense.  Verdict  and  judgment 
for  plaintiff.    Defendant  appealed. 

T.  L.  Andrews,  for  the  appellant. 

Lawson,  contra. 

By  Court,  Bullabd,  J.  This  is  an  action  upon  a  promissoiy 
note,  made  payable  to  the  payee  or  bearer,  in  the  name  of  a 
bearer  by  spe<nal  assignment  and  transfer.  The  defense  set  up 
is,  that  tiie  note  was  obtained  from  him  in  fraud,  and  without  any 
valid  consideration;  and  that  the  present  plaintiff  has  no  interest 
in  the  note,  but  tliat  it  has  been  put  into  his  hands  to  sue  on  in 
order  to  prevent  the  defendant  from  setting  up  his  equitable 
defense. 


! 
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The  caae  is  before  ns  upon  seyeral  bills  of  exception,  from  fhe 
first  of  which  it  appears,  that  the  judge  charged  the  jury,  that 
when  an  equitable  defense  is  set  up,  and  fraud  in  the  transfer, 
to  depriye  the  defendant  of  his  defense,  if  the  note  be  payable 
to  bearer,  or  transferred  by  blank  indorsement,  the  proof  of 
consideration  given  for  the  note,  and  that  the  plaintiff  came 
fairly  by  it,  deyolves  upon  the  plaintiff;  but  that  the  case  is  dif- 
ferent when  the  transfer  is  a  special  one,  and  that  in  such  caaea 
the  proof  devolves  upon  the  defendant,  to  show  the  fraud  and 
want  of  consideration.  In  this  part  of  the  charge,  we  are  of 
opinion  the  court  erred  in  supposing  that  the  form  of  the  trans- 
fer makes  any  difference  as  to  the  burden  of  proof.  It  farther 
appears,  that  the  record  of  a  suit  of  Durm  v.  Munday,  the  origi- 
nal payee,  was  offered  for  the  purpose  of  showing,  that  the 
property  for  which  the  note  was  given,  was  seized  and  sold,  to 
satisfy  a  judgment  against  Mtmday,  which  was  received  only  to 
prove  rem  ipsam,  to  wit,  that  such  a  judgment  was  recovered, 
but  that  it  did  not  prove  the  facts  stated  in  the  record,  or  that  a 
sale  was  made,  as  set  forth  in  said  judgment,  and  the  jury  was 
instructed  that  the  record  could  be  admitted  to  prove  nothing 
else.  It  appears  to  us  the  jury  may  have  been  misled  by  this 
charge  of  the  court,  which  to  a  certain  extent  is  correct,  but 
erroneous  so  far  as  it  goes  to  tell  the  jury  that  the  record  did 
not  prove  the  sale  of  the  goods  mentioned  in  it.  It  is  true  it 
does  not  prove  that  the  same  goods,  said  to  have  been  purchased 
by  the  defendant,  were  sold  as  the  property  of  Munday;  bat  the 
constable's  return  is,  perhaps,  the  exclusive  evidence,  that  cer- 
tain goods  seized  by  him  in  that  suit  were  sold.  The  identilyof 
the  goods  was  a  distinct  question.  We  think  the  court  erred 
also,  in  admitting  the  bills  of  goods  purchased  in  New  Orleans. 
It  is  not  evidence  under  oath,  and  the  simple  signature  of  the 
alleged  vendor  does  not  prove,  as  to  the  present  defendant,  that 
such  goods  really  were  bought. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  avoided  and  reversed;  and  it  is  far- 
ther ordered,  that  the  case  be  remanded  for  a  new  trial,  with  in- 
structions to  the  judge  to  abstain  from  charging  the  jury  as  set 
forth  in  the  bill  of  exceptions;  and  that  the  appellee  pay  tfas 
costs  of  the  appeal. 

HoLDEB  or  A  Pbomissort  Notb  is  not  Bouin>  TO  Pbovb  that  he  came  hf 
the  note  fairly  and  for  a  valuable  consideration,  when  the  note  ia  payable  to 
bearer,  unless  some  evidence  is  given  to  raise  a  suspicion  that  he  did  not 
come  fairly  by  tlie  note:  Jones  v.  WeticoU,  3  Am.  Deo.  70i.   A  note  in  tiie  hands 
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of  an  indorsee  is  sabjeet  to  any  legal  defense  which  might  haye  been  made 
against  the  payee,  when  the  indorsee  toolc  the  note  nnder  oireamstancea 
calcolated  to  create  a  reasonable  saspicion:  Ajfer  v.  Hvtekhu,  Id.  232. 
Tlie  question  of  who  is  considered  to  be  a  b^na  Jide  holder  is  disoossed  in  the 
note  to  this  last  case,  and  also  at  length  in  the  note  to  Bojf  v.  CoddhigUmt  9  Id. 
273.  Where  negotiable  paper  has  been  lost  or  stolen,  or  obtained  by  duress, 
or  pat  in  circalation  by  frand,  upon  proof  of  these  oireomstances  it  is  ineom- 
bent  npon  the  plaintiff  to  show  that  he  purchased  the  paper  honaJUU^  and  for 
a  Tslnable  oonsideration:  Beltzhoaver  ▼.  Blackstane,  27  Id.  330.  Thib  <mm$  pnh 
handi  of  establishing  fraud  or  failnre  of  consideration,  as  a  defense  to  a  note, 
rests  on  the  defendant:  Towaey  y.  Shook,  25  Id.  106. 


Lafioe  v.  Smuh. 

[18  LomsuxA,  91.) 
InvnucAUTT  nr  a  Citatiok  does  not  Amount  to  a  DnooMmnTAKOi,  although 

defendant's  exception  for  informality  was  sustained,  and  an  order  of  court 

entered  requiring  a  new  citation. 
Statutb  of  another  Stats  mat  be  Pbovbjd,  by  a  copy  thereof  authenticated 

by  the  seal  of  the  state  of  which  it  is  the  law,  and  the  certificate  of  the 

secretary  of  state. 
Note  Bzbcuted  in  One  State  but  Payable  nr  Another,  draws  interest  after 

matarity,  according  to  the  legal  rate  allowed  in  the  state  in  wliioh  it  is 

made  payable. 

Afpeai..  Action  upon  two  promissoiy  notes,  made  in  Louisi- 
ana, but  payable  in  Mississippi.  Judgment  for  plainiifif.  De- 
fendant appealed.    The  other  facts  are  stated  in  the  opinion. 

Stevens,  for  the  appellant. 

PaUerson,  corUra. 

By  Court,  Bosr,  J.  The  plaintiff  sues  upon  two  promissory 
notes,  subscribed  by  the  defendant,  and  made  payable  and 
negotiable  at  the  Planters'  bank  of  Mississippi,  at  Natchez. 
He  alleges  that  at  their  maturity  a  demand  of  payment  was  duly 
made  at  the  place  stipulated,  and  that  payment  was  refused;  ho 
piays  judgment  for  the  amoimt  of  the  notes,  with  interest  at 
eight  per  cent,  per  annum,  since  they  became  due.  The  defend- 
ant first  excepted  to  the  citation,  on  account  of  informalities, 
and  his  exception  being  sustained  by  the  court,  a  new  citation 
issued. 

The  defendant  filed  an  answer,  which  we  deem  it  unnecessary 
to  notice,  because  the  groimds  of  defense  which  it  contains  are 
entirely  unsupported  by  evidence.  During  the  trial,  two  bills 
of  exception  were  taken  by  the  defendant's  counsel;  one  to  the 
opinion  of  the  court,  that  the  suit  might  be  proceeded  in,  al« 
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thongli  the  costs  incurred  on  the  first  citation  had  not  been 
wholly  paid;  the  other,  to  the  admission  in  eyidence  of  a  copj 
of  a  statute  of  the  state  of  Mississippi,  under  the  great  seal  of 
the  state,  and  the  certificate  of  the  secretary  of  state.  There  is 
nothing  in  either  of  these  objections.  An  informality  in  the 
citation  can  not  be  considered  as  a  discontinuance,  and  a  copy 
of  the  statute,  bearing  upon  its  face  the  great  seal  of  the  state 
of  Mississippi,  and  the  certificate  of  the  secretary  of  state,  who 
is  by  law  the  keeper  of  that  seal,  required  no  otJier  authentica- 
tion. Judgment  was  given  in  favor  of  the  plaintiff  in  the  court 
below,  and  we  are  of  opinion  it  ought  to  be  afiSrmed.  The 
obligations  sued  on  being  payable  in  the  state  of  Mississippi,  the 
rate  of  interest  accruing  after  their  maturity  most  be  regulated 
by  the  laws  of  that  state.  But  as  the  defendant  may  have  had 
doubts  on  the  subject,  on  account  of  the  notes  having  been  sab- 
scribed  in  Louisiana,  we  will  not  allow  damages  for  a  frivolous 
appeal,  as  prayed  for  by  the  plaintiff. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


Laws  of  a  Sisteb  State  must  bb  Pboved  as  Facts:  8coU  v.  Coleman^ 
16  Am.  Dea  71;  Bogga  v.  Reed,  12  Id.  482;  HoUey  ▼.  Hollejf,  Id.  342;  Maum 
V,  Waah,  Id.  138;  and  the  mode  of  proof  is  by  a  copy  duly  aath«&tieatod  by 
the  seal  of  the  state  where  it  is  in  force:  State  v.  TwiUjf,  IILL  779,  in  tb* 
note  to  which  the  subject  is  discussed  and  the  authorities  reviewed  at  length. 

Rats  of  Intkbest  is  Oovkbned  by  the  Lex  Loci  Contraotds:  Holk^ 
Y.  HolUy,  12  Am.  Dec.  342.  The  subject  is  examined,  and  caaee  cited,  in  the 
note  to  SeOeek  v.  French,  6  Id.  192. 


Thompson  v.  Sohlateb. 

[18   LOUXUAHA,  116.] 

Title  Aoquirkd  by  Regular  Entrt  and  Pubohasb  to  land  offered  aftpoblit 
sale,  under  the  laws  of  the  United  States,  irrevocably  divests  the  right 
of  the  government  in  the  soil. 

Bntbt  on  Land  Offered  at  Public  Sale  confers  upon  the  person  making 
it,  a  prior  right  and  title  under  a  purchase  from  the  government^  over 
another  who  acquired  title  to  the  same  land  by  an  entry  made  afte^ 
wards,  under  an  act  of  congress  giving  to  proprietors,  iHiose  lands 
bordered  on  watercourses,  a  preference  in  making  entry  and  becoming 
purchasers  of  back  land  adjoining. 

Ukdeb  an  Act  Protidino  that  Owners  of  Land  on  Watebooubssb  disU 
be  preferred  as  purchasers  of  the  back  land  adjoining  their  own  tncth 
provided  that  notice  of  the  claim  shall  be  entered  previous  to  the  tims 
designated  for  the  public  sale  of  lands  in  the  townsliip  where  the  claim 
is  situated,  and  providing  further  that  all  claims  not  so  entered  shall  bt 
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liable  to  publio  aale,  the  preferred  right  of  a  proprietor  entitled  to  the 
benefit  of  its  provisions  becomes  extinct  when  the  lands  afliooted  have 
been  ofiersd  at  public  sale  by  proclamation  of  the  president. 
Thk  Rights  or  a  Pubchasxb  ov  Laitd  Offered  at  Pitblio  Sale  abb  Vested, 
and  can  not  be  affected  by  sabsequent  legislation  reviving  the  provisions 
of  a  former  act  conferring  rights  on  particular  persons  as  preferred  pur- 
chasers, and  extending  the  time  within  which  such  rights  may  be  exer^ 


AonoN  for  slander  of  title.   Judgment  for  defendant.    Plaint* 
iff  appealed.    The  case  is  stated  in  the  opinion. 

Labauve  and  Edtoards,  for  the  appellant. 

A.  N.  Ogden  and  Bobertson,  contra. 

By  Court,  Bosr,  J.  This  is  an  action  for  slander  of  title. 
The  plaintiff  alleges  that  he  is  the  owner  and  proprietor  of  a 
tzact  of  land  fronting  on  the  Mississippi  river,  having  seventeen 
arpents  front,  with  the  depth  thereto  belonging,  and  also  of  one 
other  tract  of  land,  adjoining  to  and  back  of  the  former,  which 
he  acquired  by  purchase  from  the  government  of  the  United 
States,  on  the  fourteenth  day  of  June,  1836,  the  said  plaintiff 
having  at  that  time  a  pre-emption  right  to  said  back  land  by  the 
laws  of  congress  then  in  force.  The  petitioner  further  alleges, 
that  notwithstanding  the  premises,  the  defendant  has  repeatedly 
slandered,  and  still  continues  to  slander  and  defame  his  title, 
and  bring  it  into  disrepute,  by  pretending  that  said  tract  of  land 
belongs  to  him,  the  said  defendant,  and  not  to  the  plaintiff;  that 
the  said  defendant  has  entered  upon  the  land,  and  has  com- 
mitted and  still  continues  to  commit  waste,  by  cutting  down, 
splitting,  and  canying  away  timber.  He  prays  that  the  defend- 
ant be  enjoined  for  committing  waste;  that  the  timber  now  cut 
down  and  split  on  the  land  in  controversy  be  sequestered;  that  he 
may  be  forever  quieted  in  his  title,  against  the  claims  and  pre- 
tensions  of  the  defendant;  and  that  the  said  defendant  be  ad 
judged  to  pay  him  damages. 

The  defendant  and  his  warrantors  deny  the  plaintiff's  allega- 
tions, and  set  up  title  to  the  land  claimed,  imder  a  purchase 
from  the  United  States,  made  on  the  eighteenth  of  December, 
1833;  they  also  deny  the  locus  in  quo;  pray  for  a  survey;  that 
the  injunction  and  tiie  sequestration  be  dissolved,  and  tiiat  the 
plaintiff  be  adjudged  to  pay  them  damages.  In  the  trial  below, 
the  parties  abandoned  their  claim  for  damages;  judgment  was 
given  on  the  titles,  in  favor  of  the  defendant,  and  after  an  un- 
successful attempt  to  obtain  a  new  trial,  the  plaintiff  appealed. 

The  evidence  shows,  that  one  George  Sharp,  under  whom  the 
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defendant  claims,  purchased  from  the  United  States,  at  the  timo 
alleged,  two  tracts  of  vacant  land,  of  which  the  land  in  oontro- 
versj  forms  a  part,  and  the  chain  of  conyeyanoe  is  admitted  to  he 
regular  and  complete;  it  is  also  admitted,  that  the  title  of  the 
plaintiff  to  the  frcmt  tract  has  been  confirmed  hy  the  board  of 
commissioners,  and  it  is  proved  that  he  purchased  the  land 
which  he  claims,  as  stated  in  the  petition.  From  the  foregoing 
statement,  it  appears  that  the  two  parties  to  this  suit  have  ac- 
quired, from  the  government  of  the  United  States,  two  adverse 
titles  to  the  same  tract  of  land,  in  apparent  conformity  with  the 
dispositions  of  two  acts  of  congress,  and  we  are  called  upon  to 
say  which  of  said  tities  is  to  prevail.  We  know  no  other  rule  of 
right,  where  the  sovereign  is  concerned,  than  that  which  would, 
under  similar  circumstances,  govern  the  transactions  of  indi- 
viduals; and  we  are  of  opinion  that  the  sale  to  Sharp  being  the 
first  in  date,  divested,  irrevocably,  the  United  States  of  their 
right  of  soil,  imless  the  plaintiff  has  shown  that  he  had  a  right 
of  pre-emption  to  the  land  claimed,  at  the  time  of  the  defend- 
ant's purchase,  and  that  it  continued  to  exist  waial  he  acquired 
his  titie. 

The  act  of  congress  to  authorize  the  inhabitants  of  the  state  of 
Louisiana  to  enter  their  back  lands,  approved  on  the  fifth  of 
June,  1832,  provides  ''  that  any  person  owning  land  in  Louisi- 
ana, bordering  on  a  watercourse,  and  not  exceeding  in  depth 
forty  arpents,  French  measure,  shall  be  entitied  to  a  preference 
in  becoming  the  purchaser  of  any  vacant  tract  of  land  adjacent 
to  and  back  of  his  own  tract,  not  exceeding  forty  arpents  in 
depth,  nor  in  quantity  of  land  that  which  is  contained  in  his 
own  tract;"   but  that  act  also  expressly  provides,  that  "all 
notices  of  such  claims  shall  be  entered,  and  the  money  paid 
thereon,  at  least  three  weeks  before  such  period  as  may  be  desig- 
nated by  the  president  of  the  United  States  for  the  public  sale 
of  the  lands  in  the  township  in  which  such  claims  may  be  situ- 
ated; and  all  claims  not  so  entered  shall  be  liable  to  be  sold  as 
other  public  lands."    By  an  act  approved  on  the  twenty-foorth 
of  February,  1835,  the  time  given  by  the  former  act  was  ex- 
tended one  year  without  any  change  being  made  in  its  provisions, 
and  under  this  last  act,  the  plaintiff  entered  and  purchased  the 
land  in  controversy;  but  previous  to  the  eighteenth  of  December, 
1833,  the  period  designated  by  the  president  of  the  United 
Stales,  for  the  public  sale  of  the  lands  in  the  township  in  which 
tbsit  rlaim  is  situated  had  passed,  the  land  had  been  offered  at 
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public  aoction,  and  not  being  then  sold,  Oeoige  Sharp  entered 
it  on  that  day.        » 

We  are  of  opinion,  that  the  act  of  congress  under  which  the 
plaintifr  claims  Tvas  not  violated  thereby;  the  right  of  pre-emp- 
tion 'was  given  to  him,  provided  his  claim  vn^  filed  three  weeks 
before  the  public  sale  of  the  land  in  that  township,  and  not 
otherwise.  If  that  land  was  offered  for  sale  after  the  passage  of 
the  act  of  1832,  he  lost  the  preference  to  which  he  was  entitled, 
by  bis  own  negligence:  if  it  was  offered  before  the  passage  of 
that  act,  he  could  no  longer  fulfill  the  condition  upon  which  only 
the  preference  was  given,  and  although  he  might,  perhaps,  enter 
the  land  in  the  form  and  shape  of  a  double  concession,  he  could 
not  do  80  to  the  prejudice  of  previous  entries. 

If  the  act  of  1832  had  provided,  that  when  the  back  lands 
had  not  been  offered  for  sale,  notice  of  the  claim  should  be  en- 
tered and  payment  made  three  weeks  before  the  period  des- 
ignated by  the  president  for  that  purpose,  it  would  be  a  fair 
inference  that  the  act  was  intended  to  apply  to  all  back  lands. 
Bat  the  wording  of  that  act  is  dear,  luambiguous,  and  without 
reservation.  It  says,  ''all  notices  of  such  claims  shall  be  en- 
tered/'  which  can  not  mean  that  only  a  part  of  them  shall  be 
entered. 

Congress  was  aware  of  the  situation  of  the  public  lands  in 
Louisiana.  They  knew  that  part  of  those  lands  had  been  offered 
at  public  sale,  and  others  not;  if  they  imposed  an  impossible 
condition  to  some  of  the  front  proprietors,  it  was  because  they 
did  not  intend  that  the  privilege  granted  should  extend  to  them. 
The  intention  of  congress  is  clearly  shown  by  their  former  leg- 
islation on  the  same  subject;  the  first  act  authorizing  front 
proprietors  in  Louisiana  to  enter  their  back  lands,  was  passed 
in  1811,  before  Louisiana  became  a  state,  and  before  any  of  the 
public  lands  had  been  sold  or  surveyed;  it  was  a  valuable  priv- 
ilege to  landholders,  at  a  time  when  there  was  no  other  mode  of 
acquiring  public  lands;  but  the  reason  of  the  law  ceased  after 
they  had  been  offered  for  sale,  because  the  front^  proprietors 
could  then  either  buy  them  at  the  sale  or  enter  them  afterwards, 
and  accordingly  we  find  that  the  act  of  1832  limits  the  right  of 
pre-emption  to  the  lands  not  yet  offered  for  sale.  The  act  of 
1811,  otherwise  similar  to  that  of  1832,  did  not  contain  that 
imitation.  It  gave  to  all  front  proprietors  in  Louisiana,  and 
the  plaintiff  among  the  rest,  a  privilege  to  their  back  lands,  pro- 
vided the  entry  was  made  and  the  money  paid  within  three 
years  from  the  date  of  its  passage;  in  1820  it  was  revived  for 
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two  years,  without  any  change.  After  the  plaintiff  failed  to 
avail  himself  of  those  opportonities,  after  h^  neglected  to  pur- 
chase his  back  lands  when  they  were  offered  at  public  sale,  and 
suffered  the  defendant  to  enter  them,  he  can  have  no  just  groand 
of  complaint,  for  being  deprived  of  a  privilege,  burdensome  to 
others,  and  which  he  had  enjoyed  for  five  years  at  two  different 
times,  without  attempting  to  exerdse  it.  Congress  can  not, 
without  injustice  to  the  public,  take  better  care  of  individnaLi 
than  they  choose  to  take  care  of  themselves. 

If  the  plaintiff  had  been  entitled  to  a  pre-emption  under  the 
act  of  1832,  he  would  have  lost  his  right,  by  suffering  the  tune 
allowed  by  that  act  to  expire,  without  availing  himself  of  its 
provisions.  The  sale  to  Gteorge  Sharp  took  place  while  that  act 
was  in  force,  and  it  has  been  contended  at  the  bar  that  it  was  a 
nullity,  because  the  land  which  it  purported  to  convey  was  at 
that  time  set  apart  and  reserved  for  front  proprietors.  To  test 
the  correctness  of  this  position,  let  us  examine  what  would  be 
now  the  situation  of  the  defendant,  if  the  plaintiff  had  never 
filed  his  claim;  he  has  paid  for  the  land;  he  holds  it  by  a  sale 
from  the  United  States,  and  by  the  sale  they  pledge  their  faith 
that  it  shall  not  be  sold  to  another.  He  is  in  possession,  and 
could  never  be  disturbed;  we  hold  this  to  be  a  title.  Had  the 
act  of  1832  been  suffered  to  expire  by  its  own  limitation,  the 
case  supposed  would  have  occurred.  The  revival  of  that  act, 
for  another  year,  ought  not,  in  our  opinion,  to  affect  the  defend- 
ant; his  vested  rights  could  not  be  taken  from  him  by  subse- 
quent legislation.  He  acquired  from  the  government  a  title 
which  was  to  become  indefeasible  on  the  fifteenth  of  June,  1835, 
provided  the  plaintiff  did  not  file  his  claim  till  after  that  date; 
and  the  plaintiff  filed  his  claim  on  the  fourteenth  of  June,  1836. 

We  are  of  opinion  that  the  sale  to  George  Sharp  divested  the 
United  States  of  their  right  of  soil,  and  that  nothing  passed  un- 
der the  sale  subsequentiy  made  to  the  plaintiff. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  a£5rmed,  with  costs. 


PniiCBASEB  ov  Land  ntoM  the  UNirxD  Statjbs,  by  the  act  of  entry  end 
payment  of  the  parohase  money,  acqniree  an  inchoate  legal  title,  which  may 
be  alienated  or  divested  in  the  same  manner  as  any  other  l^gal  title:  Ooodlei 
V.  SmiUison,  30  Am.  Dec.  661.  The  right  acquired  by  an  entry  upon  paUio 
hinds  is  equitable  only,  and  depends  upon  an  executory  contract  with  the 
government:  Reed  v.  BuUoek,  12  Id.  345.  The  nature,  scope,  and  effect  of 
patents  to  land  acquired  under  pre-emption  laws  is  fully  discussed,  and  tbe 
authorities  in  this  series  and  elsewhere  upon  the  subject  cited  in  the  note  to 
Stark  V.  Mather,  Id.  664;  see  aJso  Slack  v.  OriUUmj  ante,  65}. 
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Baham  v.  Bach. 

[IS  LotmiAirA,  S87.] 

OmnoL  HAS  Ko  Biqbt  to  Bn>  at  a  Saub  or  his  Pbofsbtt  at  Auonoir» 

vnlna  each  right  ia  pablioly  reserved. 
Salr  at  Anonox  at  which  the  Owmit  siobstlt  Bioomis  a  Bn>i>iB, 

through  the  anotioneer,  with  the  dedga  of  enhaiiflfng  the  price  of  the 

propurly  sold,  is  teadnlent  and  void. 

AspxAL.    The  opinion  states  the  facte. 
L.  O.  Divnoan^  for  the  plaintiff. 
PresUm^  contra. 

By  Ckynrt,  Eusns,  J.  The  petitioner  alleges,  that  with  the 
anihoriigr  of  her  husband,  she  sold  certain  lots  of  ground  to  the 
defendant  at  public  auction;  that  she  has  signed  and  tendered 
to  him  an  authentic  act  of  sale  of  the  property,  which  he  refuses 
to  execute.  She  prays  that  the  sale  at  auction  be  decreed  good 
and  valid;  that  the  defendant  be  ordered  to  accept  and  execute 
the  act,  and  to  pay  the  price  and  comply  with  the  conditions  of 
the  sale.  The  defendant,  among  other  matters  of  defense, 
chaiges  that  the  plaintiff,  by  her  agents,  bid  against  him  at  the 
sale  at  auction,  and  run  up  the  properly  greatly  beyond  the  bids 
of  the  real  bidders:  he  prays  for  judgment  and  for  general  re- 
lief against  the  doings  of  the  plidntiff.  The  auctioneer  stated 
in  his  examination,  that  the  lots  were  limited  to  the  sum  of 
two  thousand  dollars  each;  that  this  was  not  communicated  to 
the  bidders,  and  that  he  advanced  on  the  bids  made  by  others, 
as  we  understand  him,  up  to  that  sum;  that  it  is  customaiy  for 
auctioneers,  when  they  put  up  property  which  is  limited,  to 
start  the  sales  and  rise  on  their  own  bids,  till  they  reach  the 
limits  prescribed  by  the  owner.  There  were  many  real  bids  be- 
sides that  of  the  defendant;  and  in  relation  to  the  bidding  off 
the  property,  there  is  nothing  which  affects  the  validity  of  the 
sale,  except  the  fact  of  his  bidding  for  the  owner,  as  declared 
by  him.  There  was  judgment  for  the  defendant,  and  the  plaint- 
iff has  appealed. 

Our  own  code  has  provided,  in  express  terms,  for  the  manner 
in  which  sales  at  auction  are  to  be  conducted.  The  auctioneer 
is  a  public  officer;  he  is  bound  to  have  from  the  seller  the  terms 
and  conditions  of  the  sale  in  writing,  to  proclaim  them  at  the 
sale  in  a  loud  and  audible  voice,  and  to  offer  the  property  pub- 
licly for  sale.  He  is  bound  to  receive  the  bids,  and  after  wait- 
ing a  reasonable  time  to  ascertain  the  highest  bid,  he  is  boimd 
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to  declare  the  person  making  it  to  be  the  purGhaser,  and  the 
thing  sold  is  adjudicated  to  him.  From  that  time  the  oontEaet 
is  subjected  to  the  same  rules  which  gOTem  the  ordinary  con- 
tract of  sale:  La.  Code,  arts.  2584-2586.  In  section  12,  article 
1841,  it  is  provided,  that  combinations,  with  respect  '^  to  salee 
to  enhance  the  price  by  false  bids  or  offers,  or  to  depress  it  bj 
false  assertions,  are  artifices  which  iuTalidate  the  contract,  when 
practiced  by  those  who  are  parties  to  it,  or  give  rise  to  an  action 
of  damages  when  they  are  not." 

This  provision  of  our  laws  is  in  harmony  with  the  principlef 
first  established  on  this  subject  in  England,  by  Lord  Mansfield, 
in  the  case  of  BoxiDell  v.  Christie,  Cowp.  395.^    As  was  observed, 
subsequentiy,  by  Lord  Kenyon,  ''  the  whole  of  the  reasoning  in 
that  case  is  founded  on  the  noblest  principles  of  monJiiy  and 
justice,  principles  that  are  calculated  to  preserve  honesty  be- 
tween man  and  man."    The  decision  in  that  case  has  not  been 
followed  in  all  cases,  either  in  the  jurisprudence  of  England  or 
of  the  United  States,  but  we  apprehend  that  time  and  scrutiny 
will  re-establish  its  force,  wherever  the  principles  of  law  and 
public  morals  are  coincident.    As  late  a§  1827,  Lord  Tenterden, 
in  a  case  where  the  owner  employed  one  person  to  bid  for  him, 
and  he  was  only  ordered  to  bid  up  to  a  certain  sum,  said:  "I 
will  add  that  the  strong  indication  of  my  opinion  is,  that  if  only 
one  person  be  employed  to  bid,  with  a  view  to  save  the  auction 
duty,  the  sale  is  void;  unless  it  be  announced  that  there  is  a  per- 
son bidding  for  the  owner,  the  act  itself  is  fraudulent:"  1  Moo. 
&  M.  128;»  S.  C,  22  Eng.  Com.  L.  268;'  1  Story  Eq.  Jur.,  sec 
298,  and  cases  there  cited.     In  the  case  of  CorryoUes  v.  Mossy, 
2  La.  504,  the  supreme  court  of  this  state  held,  that  an  owner 
might  withdraw  his  properly  before  the  highest  bid  was  accepted 
by  the  auctioneer.     But  this  gives  the  owner  no  right  to  bid, 
unless  he  publicly  reserves  to  himself  that  right;  still  less  can  he 
bid  through  the  auctioneer.    The  duty  of  the  auctioneer  is  to 
sen  the  property  and  to  receive  the  bids  offered,  not  to  make 
them.    We  do  not  censure  the  conduct  of  the  auctioneer  in  this 
instance,  because  we  are  aware  it  is  the  general  usage  to  conduct 
sales  at  auction  in  this  manner;  but  it  is  an  usage  which  we  can 
neither  justify  nor  recognize  in  the  administration  of  justice.    It 
is  equally  repugnant  to  public  policy  and  to  that  fairness  which 
ought  to  exist,  and  which  people  have  a  right  to  expect,  in  a 
sale  of  property  avowedly  offered  to  the  highest  bidder.    Our 

1.  BeanMUT.  CJkr(it<«.  2.  WhttUry,  Collier,!  Moo. &  X. IM. 
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opinion  on  this  subject  renders  it  unnecessaiy  to  examine  the 
other  question  raised  by  the  defendant. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs  in  both  courts. 


AucnoK  Sals  is  FBAtrDtTUCNT,  when,  under  agreement  with  the  owner,  a 
bystander  bids  with  the  object  of  nmning  np  the  property:  if  the  property 
be  knocked  down  to  Buch  person,  he  is  entitled  to  hold  it  against  the  owner: 
7Voughton*»  Adm'r  ▼.  Johnston^  2  Am.  Dec.  626.  An  agreement  which  bin- 
ders  or  impedes  iair  bidding  at  an  auction  is  void:  Note  to  Jones  v.  Ctuwellp 
Id.  138;  FiMrr  ▼.  Sims^  24  Id.  396,  and  cases  cited  in  the  note  thereto. 


Gbavillon  v.  Riohabds'  Exeodtob. 

[13  LoumuiA,  398.] 

Rbstobnce  in  a  Fobeion  CouifTRT,  WITHOUT  ANT  Intkntiok  ot  BsMAiimro, 

does  not  operate  to  occasion  a  change  of  domicile. 
Don loiu  OF  A  Person  is  Detbrmiked  whenever  the  intention  of  remaining 

unites  with  the  fact  of  actual  residence. 
DiSTBiBunoK  OF  THE  PERSONAL  EsTATB  OF  A  Dbcbdent  will  be  made  accord* 

ing  to  the  law  of  the  domicile  of  the  deceased. 
CousT  HAT  Order  the  Remission  of  Funds  belonging  to  a  foreign  snooes- 

sion,  to  the  representatives  of  the  succession,  authoriaed  by  Uie  ooorti 

of  the  domicile  of  deceased,  to  receive  them. 

Appeal.    The  opinion  states  the  facts. 

Benjamin,  for  the  appellant. 

Derbigny,  contra. 

By  Court,  Eustis,  J.  On  the  tweniy-second  of  June,  1837,  a 
person  calling  himself  Etienne  Bichard,  died  in  the  city  of  New 
Orleans,  leaying  a  will,  in  which  he  appointed  N.  B.  Le  Breton 
his  executor,  and  instituted  as  his  iiniversal  legatee,  Charles 
Francois  David  Eichard  Chamberet,  of  St.  Chamond,  depart- 
ment of  the  Loire,  in  the  kingdom  of  France.  On  receiving 
information  of  this  testamentary  disposition,  the  legatee,  by  a 
declaration  at  the  gre;ff^e  of  the  tribunal  of  the  first  instance, 
sitting  at  Toumon,  in  the  department  of  L'Ardeche,  acknowl- 
edged the  deceased  to  have  been  his  brother;  that  in  his  life- 
time he  had  been  in  trade  at  Annonay,  and  had  left  France  in 
1837;  that  he,  the  legatee,  refused  to  avail  himself  of  the  pro- 
visions of  the  will,  as  the  properly  of  his  deceased  brother 
rightly  belonged  to  his  creditors,  whose  debts,  the  property 
left  by  him  in  France  was  iasofficient  to  satisfy.  The  legacy 
was  renounced  in  due  form. 
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Bj  a  judgment  of  the  tribunal  of  commerce  sitting  at  Annonaj, 
department  of  L'Ardeche,  rendered  on  the  third  of  Febroazy, 
1837,  the  deceased  had  been  declared  to  be  in  a  state  of  bank- 
ruptcy, and  provisional  syndics  were,  in  March  afterwuds, 
appointed  to  his  estate.  On  the  seventh  of  August,  definitive 
syndics  were  appointed.  At  the  instance  of  the  definitive  sp- 
dies,  Jacques  Ghapius,  notary  at  Annonay,  was  appointed  bj 
the  court  of  the  first  instance  at  Toumon,  curator  of  the  vacant 
succession  of  the  deceased.  The  syndics,  and  the  curator  of 
the  succession,  under  the  sanction  of  the  tribunal  of  commerce, 
gave  a  power  of  attorney  to  Jean  Claude  Gravillon,  of  the  dtj 
of  New  York,  with  the  usual  authority,  to  settle  the  estate  of  the 
deceased  in  Louisiana,  and  to  receive  the  funds  from  the  execu- 
tor, N.  B.  Le  Breton.  This  suit  is  instituted  for  the  reooveiy 
of  the  funds,  by  Gravillon,  who  alleges,  that  he  has  subetitated 
Joseph  Albert,  of  New  Orleans,  to  the  powers  granted  to  him 
under  the  letter  of  attorney,  and  prays,  that  any  funds  wMcli 
he,  Gravillon,  might  be  entitled  to  receive,  as  the  agent  of  the 
syndics  and  curator,  may  be  paid  to  said  Joseph  Albert,  his 
substituted  attorney.  The  judge  of  the  court  of  probates  con- 
sidered, that  he  was  bound  to  distribute  the  estate  according  to 
Dur  laws,  and  determined  that  the  funds  could  not  be  remitted 
"to  the  syndics  and  curator.  He  gave  judgment  for  the  de- 
iendant,  and  the  case  comes  before  us  on  an  appeal. 

It  appears  that  the  deceased  absconded  from  his  creditors  in 
France,  early  in  the  year  1837,  and  came  to  the  United  States, 
:  for  the  purpose  of  bettering  his  condition :  he  was  some  time  in 
JSew  York;  he  arrived  in  the  month  of  April  in  New  Orleans, 
and  finally  sunk  under  the  load  of  disappointment  and  remorse 
which  his  conduct  brought  upon  him.  The  year  of  the  exec- 
utorship having  expired,  the  executor  rendered  his  accoont, 
which  has  been  homologated;  all  the  claims  on  the  estate  which 
have  been  presented,  or  known  to  the  executor,  have  been  pro- 
dded for  in  the  account,  and  a  balance  of  about  thirty-five  thou- 
sand dollars  remains  in  his  hands  subject  to  the  order  of  the 
oourt  of  probates. 

From  the  evidence,  we  can  not  assign  any  domicile  to  the 
<leceased  other  than  his  original  domicile.  He  does  not  appear 
to  have  had  any  idea  of  establishing  himself  in  LomsiaDa;  he 
acquired  no  real  properly  here,  his  principal  investments  of 
money  were  in  New  York,  and  there  is  no  act  from  which  such 
an  intention  is  to  be  inferred.  The  fact  of  a  person  remaining 
in  a  foreign  country,  without  any  intention  of  establishing  him- 
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fielf  there,  does  not  operate  a  change  of  his  domicile;  bat  as  soon 
as  the  will  of  making  a  permanent  establishment  in  the  conntrj 
is  combined  with  the  fact  of  his  residence,  the  residence  eyen 
for  a  few  days  fixes  the  domicile:  D'Aigentree  on  art.  449  of  the 
Custom  of  Brittany;  8  Cranch,  279.*  The  President  Bouhier 
(c.  22,  No.  207),  says,  that  though  exiles  have  two  domiciles, 
in  one  sense,  yet  as  to  their  successions,  the  domicile  they 
had  at  the  time  of  their  condemnation  is  only  to  be  regarded, 
as  the  other  domicile  is  occasional  and  inToluntaiy.  The  judge 
of  the  oonrt  of  probates  considered  the  question  of  domicile  yeiy 
doubtful.  The  solution  of  questions  of  this  kind  is  often  at* 
tended  with  great  difficulty.  Merlin,  on  this  subject,  says  that 
in  questions  of  doubt  the  original  domicile  is  to  be  considered  as 
the  true  donucile:  Merlin's  Repertoire  de  Jurisprudence,  verba 
Domicile. 

For  all  the  purposes  of  this  inquiry,  we  must  consider  the 
domicile  of  the  deceased  to  have  been  in  Fiance  at  the  time  of 
his  death.     None  of  the  creditors  of  the  deceased  m  Fiance 
hare  resorted  to  the  tribunals  of  this  state  for  the  enforcement 
of  their  debts.    There  are  no  creditors  here  to  be  satisfied  out  of 
the  funds  of  the  estate.    The  creditors  in  France  have  addressed 
themselres  to  the  tribunals  of  that  country  for  the  distribution  of 
the  funds,  which  must  necessarily  be  made  according  to  the  laws 
of  France.    They  have  virtually  repudiated  a  distribution  under 
our  laws.    There  can  be  no  doubt  as  to  the  existence  of  debts  of 
the  deceased  to  a  large  amount  in  France.     His  letters  establish 
that  fact  beyond  controversy,  independently  of  the  judicial  pro- 
ceedings of  the  creditors  in  France,  and  the  action  of  the  tribu- 
nals on  them.    There  is  no  motive  of  public  policy,  under  these 
circumstances,  adverse  to  the  transmission  of  the  funds  to 
France  for  distribution.    The  power  of  courts  to  order  the  re- 
mission of  the  funds  belonging  to  a  foreign  succession  to  the 
representatives  of  the  succession  authorized  to  receive  them  by 
the  courts  of  the  domicile  of  the  deceased,  we  consider  undoubted. 
Its  exercise  is  necessarily  a  matter  of  discretion,  depending  on 
the  circumstances  of  each  case,  and  is  a  consequence  of  that  comity 
which  prevails  between  nations  in  amity  with  each  other.     The 
interests  of  commerce  and  of  civilization  require  that  this  comity 
shoiild  be  carried  into  effect  by  our  tribunals.    It  is  dpne  in 
England,  and  in  other  states  of  the  union,  in  analogous  and 
similar  cases,  and  whenever  the  rights  of  our  citizens  are  not 
affected  by  the  act  to  be  done,  we  shall  feel  ourselves  bound  to 
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act  on  a  principle  which  is  impressed  upon  us  equally  by  an  en- 
lightened policy  and  a  certainty  that  it  will  tend  to  the  great 
purposes  of  justices.  For  the  decisions  on  this  important  ques- 
tion, see  1 H.  Bl.  181, 182,  note;^  1  Mason,  881;'  Story  Conf.  L., 
see.  618;  and  aboTC  all,  the  opinion  of  Chief  Justice  Parker,  in 
the  case  of  Dawes  t.  Head,  3  Pick.  128. 

We  therefore  determine,  that  as  the  interests  of  no  one  will  be 
injured  thereby,  that  the  court  of  probates  ought  to  have  placed 
the  funds  of  the  estate  at  the  disposal  of  the  syndics  and  cura- 
tor of  the  vacant  estate,  for  the  purpose  of  their  being  trans- 
mitted to  the  place  of  domicile  of  the  deceased  for  distribution. 

The  power  of  attorney  to  GiaTillon,  sanctioned  by  the  tribunal 
of  commerce  sitting  at  Annonay,  contains  a  clause  of  substitu- 
tion. The  transmission  of  funds  abroad  in  a  case  of  this  kind 
is  a  matter  of  comity,  and  not  assimilated  in  any  manner  to  a 
payment,  which  could  be  made  to  an  attorney  at  law.  We  can 
not  order  these  funds  to  be  sent  to  New  York,  and  they  can  be 
handed  OTcr  to  no  one  but  a  person  authorized  by  proper  au- 
thority to  receive  them.  They  must  be  paid  to  the  attorney  in 
fact,  recognized  as  such  by  the  court  of  probates,  and  to  no  one 
else.  Gravillon  has,  by  an  authentic  act,  substituted  Joseph 
Albert,  of  the  city  of  New  Orleans,  to  his  powers,  under  the 
power  of  attorney  to  him. 

It  is  therefore  ordered,  that  the  executor  deliver  to  Joseph 
Albert,  of  New  Orleans,  the  funds  in  his  hands  belonging  to  the 
succession  of  the  late  Etienne  Bichard  (so  called),  as  the  at- 
torney in  fact  of  the  syndics  and  curator  of  the  vacant  snooession 
of  the  late  Ennemond  Bichard  lioud,  otherwise  called  Etienne 
Richard,  to  be  by  him  the  said  attorney  in  fact  remitted  to  the 
syndics  and  curator,  in  the  kingdom  of  France,  there  to  be  dis- 
tributed among  the  creditors  of  the  said  lioud,  alias  Bichard, 
according  to  the  laws  of  France,  and  that  the  appellee  pay  the 
costs  of  this  appeal. 

DoMiGZLB  or  A  F1B80K  IS  Dktbbionbd  by  actual  reddenoe  st  a  partioiilar 
place,  united  with  intent  to  remain:  L^fman  v.  Fiske,  28  Am.  Deo.  2A3,  and 

note. 

Lxz  DoKiciLn  QovxaKS  Bights  to  Fibsokal  PnopKBrr  acquired  by  inhere 
itance:  Hkh»*  AdnCr  v.  Pope,  28  Am.  Deo.  142.  On  the  death  of  a  person  his 
assets  ore  to  be  collected  by  the  authority  and  administered  according  to  the 
law  of  the  country  where  they  happen  to  be  at  the  time  of  bia  death:  MWer^M 
estate,  24  Id.  345.  In  the  note  to  Bryan  v.  Moort^  13  Id.  348,  the  authoritiet 
are  collected  in  support  of  the  rule,  that  the  law  of  the  domicile  of  deceaaed 
governs  the  distributibn  of  his  estate. 

1.  FoUiott  T.  Ogdm,  2.  Hurmtg  t.  JB(eher<t. 
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LoBDEUi  V.  BuLLrrr. 

[13  LomsusA,  848.] 

fixBAMaoAXB  Gabbtino  Passei7oer8  FOB  HiRS  are  reqoiied  to  be  proTided 
with  whaterer  is  neoessary  to  insure  the  entire  safety  and  leoarity  of 


OwNXB  OF  A  Steamboat  is  Chabobable  with  Nbouobnoe,  who  has  failed 
to  provide  a  yawl  or  small  boat,  and  other  eonvenient  appliances,  which 
may  be  made  available  to  save  a  passenger  from  drowning. 

OwKXR  ov  A  Steamboat  is  Liablb  fob  the  Loss  bt  Aocidektal  Drowning 
of  a  slave,  who  was  a  passenger  on  the  boat»  when,  through  inattention 
and  neglect^  the  proper  exertions  were  not  made  for  his  resoue. 

Afpbal.    The  opinion  states  the  facts. 
O.  M.  Conrad,  for  the  appellant. 
Waits,  contra. 

By  Oonrt,  Mabtin,  J.  The  defendant,  owner  of  a  steamboat, 
is  appellant  from  a  judgment,  by  which  the  plaintiff  has  recoT- 
eied  the  valtie  of  a  slave  owned  by  him,  which  fell  from  on  board 
and  was  drowned,  through  the  inattention  and  want  of  care  of 
ihe  master;  and  also  for  the  want  of  a  yawl  or  small  boat,  and 
copes  necessary  for  the  use  of  the  steamboat.  The  general  issue 
was  pleaded. 

The  testimony  of  the  master  was  introduced  by  the  defendant, 
and  seTeral  passengers  were  examined  as  witnesses.  The  testi- 
mony is  in  some  degree  contradictory;  it,  however,  clearly  ap- 
pears that  the  slave  fell  overboard  during  the  night,  and  that  no 
assistance  was  or  could  have  been  given  him,  because  the  boat 
was  destitute  of  a  yawl,  and  so  ill  provided  with  ropes,  that 
none  could  be  had  to  be  thrown  to  the  assistance  of  the  slave. 

We  agree  with  the  plaintiff's  counsel,  that  steamboats  carzy- 
ing  passengers  for  hire,  ought  to  be  furnished  with  whatever  is 
requisite,  or  usually  provided  on  such  occasions  for  their  safety 
and  that  of  their  servants  who  accompany  them;  and  a  yawl  or 
small  boat  is,  in  our  opinion,  essential  to  this  object.  A  steam- 
boat should  not  be  so  ill  provided  with  ropes  and  loose  rigging, 
that  on  an  emergency  none  could  be  found  at  hand  to  be  thrown 
to  a  person  accidentally  falling  overboard.  The  plaintiff's  coun- 
sel has  also  contended  that  the  master  did  not  use  proper  exer- 
tions to  relieve  and  save  the  slave.  The  defendant  has  endeav- 
ored to  avail  himflAlf  of  the  testimony  of  the  master,  after  hav- 
ing given  him  a  release.  As  might  have  been  expected,  his  evi- 
dence and  that  of  the  other  witnesses  do  not  exactly  coincide. 
In  a  case  like  this,  the  conclusion  of  the  first  judge  has  much 
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weight  with  vm,  and  in  the  present,  a  close  examination  of  the 
testimony  satisfied  ns  that  he  did  not  err  in  ginng  judgment  for 
the  plaintiff. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  jndg* 
ment  of  the  district  court  be  a£Srmed,  with  costs. 


LiABiUTT  or  Carbieb  for  N£GUObngb  oekxrallt:  JcknBOH  y.  /fwr,  S6 
Am.  I>eo.  215,  and  cases  cited  in  the  note  thereto. 


GaiVES  V.  Rot. 

[18  LounzAVA,  454.] 

AsnoNiONT  roB  thx  Benxfit  or  Cbeditobs,  by  the  conditions  of  which  csr> 
tain  oreditors  were  to  be  paid  in  full,  and  others  who  shoold  refuse  to  r^ 
lease  the  debtor  entirely  excluded  from  its  benefits,  is  void  as  against 
dissenting  creditors. 

Vauditt  or  AN  Ikstbument,  the  parties  to  which  were  domiciliated  in 
another  state  at  the  time  of  its  execution,  is  to  be  determined  aocordiog 
to  the  law  of  the  state  where  executed. 

ABSiQinsxjxT  BzBOUTED  IN  THE  Statb  ov  VmQiNiA,  where  it  in  held  that  a 
condition  for  the  release  of  the  debtor  will  not  inyalidate  a  conveyance  in 
trust  for  the  benefit  of  creditors,  is  nevertheless  frandulent  and  void  as 
to  dissenting  oreditors,  if  it  conveys  only  a  portion  of  the  insolvent^ 
property. 

Afpsal.  Action  was  brought  against  defendant  as  the  drawer 
of  a  bill  of  exchange  by  the  acceptors.  Writs  of  attachment 
were  issued,  and  among  other  property  an  undivided  half  of 
the  ship  Bob  Boy  seized.  The  defendant  resided  in  Virginia. 
De  Lacy,  residing  in  Virginia,  intervened,  all^fing  that  the  un- 
divided one  half  of  the  ship  Bob  Boy,  seized  under  the  attach- 
ment, had  been  assigned  and  transferred  to  him  in  trust  to  pay 
certain  creditors.  Judgment  for  intervenor.  Plaintiff  appealecL 
The  other  facts  are  stated  in  the  opinion. 

/.  W,  Smithy  for  the  appellants. 

Harrison  and  L.  Peirce,  oonira. 

By  Court,  Eusns,  J.  This  case  comes  before  us  on  an  appeal 
from  a  judgment  of  the  court  below,  rendered  on  an  interven- 
tion of  Walter  De  Lacy,  residing  in  Virginia,  claiming,  as  a 
trustee,  one  half  the  ship  Bob  Boy,  whidi  had  been  attached 
in  this  suit  as  the  property  of  the  defendant.  The  judgment 
was  in  favor  of  the  trustee,  and  the  attaching  creditors  have  ap- 
pealed. The  instrument  under  which  the  interest  in  the  ship 
was  conveyed,  was  executed  at  Norfolk,  in  Virginia,  on  the 
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twentieth  of  May,  1837.  The  parties  to  the  instrument  we  shall 
consider  as  domiciliated  in  that  state  at  the  date  of  its  execution; 
the  ship  was  at  sea:  no  question  can  arise  in  relation  to  the  pos* 
session;  and  our  inquiries  are  necessarily  confined  to  the  valid- 
ity of  the  instrument,  according  to  the  laws  of  Virginia. 

The  intervening  party  claims  under  a  deed  of  trust,  which 
gives  to  the  trustee  the  half  interest  in  the  ship  Bob  Boy,  and 
the  interests  of  Boy  in  various  shipments  of  cotton  and  tobacco, 
and,  generaUy,  all  the  debts  due,  or  which  may  become  due 
prior  to  the  date  of  the  deed,  for  the  benefit  of  certain  creditors, 
excluding  those  who  may  have  demands  against  him  arising 
from  wbat  is  called  in  the  deed,  country  damage  to  the  tobacco 
shipped  hj  him,  or  which  may  have  been  sustained  in  the  ware- 
houses before  shipment.      He  divides  his  creditors  into  two 
dasses:  those  of  the  first  are  to  be  paid  in  full;  those  of  the 
second  are  deprived  of  any  benefit  arising  from  the  property  in 
trust,  who  shall  refuse  to  release  or  discharge  the  said  Boy  from 
the  debt  of  the  creditor  thus  provided  for.    A  principle  like 
this,  which  enables  a  debtor  to  put  his  creditors  at  defiance,  and 
dictate  to  them  the  terms  on  which  they  are  to  receive  a  portion 
of  what  is  due  to  them,  is  repudiated  by  our  laws,  and  we  think 
the  counsel  of  the  plaintiffs  has  successfully  shown,  that  a  con- 
dition like  this  woidd  render  an  assignment  of  an  insolvent's 
property  void  as  against  dissenting  creditors,  according  to  the 
principles  of  the  common  law,  which  prevails  in  the  other  states 
of  the  union:  16  Am.  Jur.  285;  opinion  of  Judge  Ware,  in  the 
case  of  Lordy.  The  Brig  Waichmany  2  Kent's  Com.  536,  and  notes. 
The  counsel  for  the  intervening  party  has  called  our  attention 
to  a  case  decided  in  the  court  of  appeals  of  Virginia,  i»  April, 
1837,  the  case  of  SkipwUKs  Ea^r  v.  Cunningham,^  in  which  this 
question  is  fully  investigated  by  the  learned  presiding  judge  of 
that  court,  and  in  which  the  opinion  of  the  court  is,  that  a  con- 
dition for  a  release  of  the  debtor  woidd  not  render  a  deed  of 
trust  like  this  invalid,  provided  the  debtor  conveyed  the  whole 
of  his  property  to  the  trustees,  for  the  benefit  of  his  creditors; 
but,  adds  Judge  Tucker,  **  on  this  subject  a  distinction  has  been 
made  in  the  cases,  between  the  conveyance  of  the  whole  and  the 
conveyance  of  part  only  of  the  debtor's  property,  upon  condi- 
tion that  the  creditors  should  compoimd  and  accept  a  part  of 
their  debts,  and  give  a  release  for  the  residue."    The  former  la 
considered  admissible  and  valid;  the  latter  as  oppressive  upon 

the  creditors,  and  as  fraudulent  and  pernicious  in  its  tendencies. 

II I        _  -  —  — ' — ■ — ■ — — ^ 

1.  S.  0.,  81  Am.  Deo.  M2. 
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In  this  case,  the  trust  vraa  to  accrue  to  the  benefit  of  anj  creil- 
itor  who  should  release  the  debtor.  The  deed  under  considera- 
tion did  not  purport  to  conyej  the  whole  of  the  debtor's  prop- 
erty, and  only  operated  upon  the  property  mentioned  in  it  He 
conveyed  half  the  ship  Bob  Boy,  his  interest  in  certain  ship- 
ments, and  the  debts  due  to  him,  at  the  same  time  ezdnding 
certain  claims  from  the  benefit  of  the  deed,  which  he  did  not 
pretend  were  fraudulent,  or  in  any  respect  unfounded.  He  may 
have  had  other  property,  and  there  is  nothing  in  the  deed  from 
which  the  contrary  is  inferred:  See  5  Johns  Ch.  330;'  United 
States  ▼.  Sbwland,  4  Wheat.  108.  We  therefore  consider,  that 
there  is  nothing  before  us  from  which  we  can  pronoimce,  that 
the  assignment  under  consideration  conveyed  the  whole  of  the 
debtor's  property  to  the  trustee;  and,  according  to  the  principles 
laid  down  in  the  case  which  is  the  most  favorable  to  the  dauns 
of  the  intervening  party,  we  must  declare  the  instrument  void 
and  without  effect,  as  to  the  plaintiffs,  who  are  dissenting  cred- 
itors. 

The  judgment  of  the  district  court  is,  therefore,  reversed,  and 
judgment  is  entered  against  the  intervening  party,  Walter  De 
Lacy,  with  costs  in  both  courts,  and  the  case  is  remanded  for 
further  proceedings. 

AasiOKMSirr  which  Exacts  a  RuLKASit  by  the  erediton  of  their  demandB, 
aa  a  oondition  preoedent  to  their  aharing  its  benefita,  ia  valid,  if  the  aaai^- 
ment  la  of  the  whole  of  the  debtor'a  property,  and  the  fond  ao  created  ii 
directed  to  be  applied  m*  toto,  in  diaohaige  of  the  debta  due  aaaeoting  cred- 
itora:  SlnpwUh'§  Ex^r  v.  Owmingham,  31  Am.  Deo.  642,  and  caaea  cited  ia 
the  note. 

AssioNMXirr  bt  a  Cttizkn  or  Aitotheb  State  valid  by  the  Uwa  of  lodi 
atate  againat  attaching  creditora,  ia  good  against  a  aabaeqnent  attachment  ia 
the  state  of  Maaaachnsetta,  by  a  citLsen  of  the  state  where  the  aasignment 
waa  execnted:  Whipple  v.  Tha^fer,  26  Am.  Dec.  626,  in  the  note  to  which  tin 
aathoritiea  on  thia  subject  are  collected. 


Robert  and  Wiluamb  v.  Gommeboial  Bank. 

[18  LounzAirA.  838.] 

Attorney  at  Law  has  no  Poweb  to  Bind  hib  Client  by  a  general  agree 
ment  with  other  attorneys  not  to  try  causes  during  a  partionlar  period. 

Damages  Allowed  on  the  Retubn  or  a  Protested  Bill  ov  Ezchaxoi 
do  not  include  the  difference  in  exchange  between  the  place  where  it  wai 
made  and  the  place  of  payment 

1.  BMning  t.  Brirnktrh^, 
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Appeal.    The  opinion  states  the  facts. 

C.  M.  and  F.  B,  Conrad^  for  the  appellants. 

Canon,  contra. 

By  Court,  Eosr,  J.  The  plaintiffs  claim  from  the  defendants 
the  amount  of  a  check  or  bill  of  exchange,  drawn  by  the  said 
defendants  upon  the  bank  of  America,  in  New  York,  and  re- 
turned unpaid;  they  also  claim  ten  per  cent,  damages  and  inter- 
est, according  to  the  laws  of  New  York,  the  premium  paid  for 
the  bill,  the  cost  of  protest  in  New  York,  and  postage.  The 
petition  contained  the  usual  averments  of  demand,  protest,  and 
notice,  and  further  alleges  that  the  returned  bill  was  didy  pre- 
sented to  the  defendants  and  payment  demanded  in  specie,  and 
upon  the  refusal  to  pay,  that  it  was  protested,  whereby  the  de- 
fendants became  liable,  under  their  charter,  to  pay  interest  at 
the  rate  of  ten  per  cent,  per  annum,  which  the  plaintiffs  also 
claim,  together  with  the  costs  of  the  second  protest.  The  de- 
fendants, by  their  counsel,  came  into  court,  admitted  in  their 
answer  that  they  had  drawn  the  bill,  and  denied  aU  the  other 
allegations  of  the  petition. 

After  issue  joined,  a  large  number  of  members  of  the  New 
Orleans  bar,  among  whom  were  the  counsel  for  both  plaintiffs 
and  defendants,  entered  into  the  following  agreement: 

"  We,  the  undersigned,  members  of  the  bar,  agree  that  we 
will  not  fix  any  case  for  trial  from  and  after  this  date,  until  £he 
first  Satorday  in  November  next,  nor  will  we  take  any  step  in 
any  case  not  usually  taken  in  vacation,  unless  by  consent  of  all 
parties  interested  therein.  This  agreement  to  bind  the  under- 
signed towards  each  other,  but  not  to  any  members  of  the  bar 
who  may  refuse  to  sign  it." 

During  the  existence  of  this  agreement,  one  of  the  plaintiffs 
went  into  court  in  person,  had  the  case  set  for  trial,  discharged 
his  counsel,  and  introsted  the  management  of  the  suit  to  an- 
other, who  had  not  become  a  party  to  the  agreement.  When 
the  case  was  called  for  trial,  the  defendants'  counsel  moved 
for  a  continuance,  alleging  the  aforesaid  agreement,  and  stating 
on  oath,  that  on  the  faith  of  it  they  had  not  prayed  for  a  jury, 
which,  under  the  regulations  of  the  court,  woidd  have  had  the 
effect  of  continuing  the  case  until  the  month  of  November  fol- 
lowing; and  also,  that  their  regular  coimsel  had  left  the  state 
for  the  summer  months.  The  court  overruled  the  motion,  and 
the  defendants  excepted.    Judgment  was  given  in  favor  of  the 
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plaintiffs,  agreeably  to  the  prayer  of  their  petitioiiy  and  the  d6> 
f endants  appealed. 

We  are  satisfied  that  the  court  did  not  err  in  ruling  the  de* 
fendants  to  trial.  Admitting,  as  decided  by  this  coori  in  the 
case  of  Paxion  t.  Cobb,  2  La.  140,  that  the  authority  of  the  at- 
torney extends  to  eveiything  necessary  to  the  protection  and  pro- 
motion of  the  interests  intrusted  to  his  care,  so  far  as  they  are  to  be 
affected  by  the  proceedings  in  the  court  where  he  represents  his 
client,  it  can  not  be  seriously  contended  that  the  agreement  en- 
tered into  in  this  instance  was  necessary  to  the  protection  and 
promotion  of  the  plaintiff's  interest,  or  that  it  had  any  other 
object  than  the  personal  convenience  of  gentlemen  of  the  bar. 
It  was  made  with  a  view  not  to  try  cases  during  the  summer 
months,  as  had  been  the  custom  heretofore,  by  the  joint  consent 
of  the  bench  and  the  bar.  Such  an  agreement  was  not  legally 
binding  upon  the  parties  to  it;  and  if  the  original  counsel  of 
the  plaintiffs  had  set  the  cause  for  trial  himself,  the  court  would 
have  disregarded  his  general  promise  not  to  do  so,  and  would 
have  permitted  him  to  proceed.  All  that  the  court  could  have 
done  woidd  hisive  been  to  protect  the  defendants  from  surprise, 
in  consequence  of  the  breach  of  the  agreement.  What  the  orig- 
inal counsel  of  the  plaintiffs  could  have  done,  his  clients  had 
the  right  to  do.  They  could  take  the  management  of  the  suit 
from  him  at  any  time,  and  conduct  it  in  their  own  way.  The 
motion  for  a  continuance  was  not  made  on  the  ground  of  surprise. 
If  the  regular  counsel  of  the  defendants  was  absent,  they  had  other 
counsel  in  court,  who  appear  to  have  done  full  justice  to  their 
cause;  and  the  allegation  that,  if  it  had  not  been  for  the  agree- 
ment, they  would  have  prayed  for  a  jury,  and  thereby  prevented 
the  plaintiffs  from  recovering  what  is  justly  due  them  imtil  the 
ensuing  fall,  can  not  be  listened  to. 

The  plaintiffs  have  made  out  their  case  satisfactorily,  but  wa 
think  the  court  erred  in  allowing  the  premium  paid  for  the  biU, 
the  costs  of  protest  in  New  York,  and  the  postage.  Although 
contrary  decisions  may  be  found  on  this  subject  in  the  courts  of 
the  Atlantic  states,  the  better  opinion  seems  to  be  there,  that 
the  damages  allowed  on  the  return  of  protested  bills  are  inclu- 
sive of  all  charges,  and  that  the  plaintiff  is  entitled  to  interest 
on  those  damages,  but  can  claim  nothing  for  the  difference  of 
exchange.  However  this  may  be,  the  rights  of  the  plaintifSs  do 
not  rest  with  us  upon  immemorial  custom;  they  are  defined  and 
fixed  by  a  statute  which  provides  that  the  drawer  of  an  inland 
bill,  returned  unpaid,  shall  pay  and  discharge  the  contents  of 


May,  1839.]  Saboeaiit  v.  Daunot.  67S 

the  bill,  together  with  ten  per  cent,  for  the  diunage  thereof.  It 
is  evident  that  the  premium  paid,  the  costs  of  protest,  and  all 
other  charges,  form  a  part  of  the  damages  fixed  hj  law.  The 
statute  wUl  bear  no  other  construction;  and  the  rule  which  it 
establishes  appears  to  us  simple  and  certain  in  its  application, 
and  well  adapted  to  the  interests  of  commerce. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  avoided  and  reversed;  and,  pro- 
eeeding  to  give  such  a  judgment  as  should  have  been  given  in 
the  first  instance: 

It  is  further  ordered,  adjudged,  and  decreed,  that  the  plaint- 
iflb  recover  from  the  defendants  the  sum  of  six  thousand  two 
hundred  and  five  dollars,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum,  from  the  ninth  of  June,  1837,  until  paid,  on 
six  thousand  one  hun'dred  and  eighly-seven  dollars  thereof,  and 
the  costs  of  the  district  court;  those  of  the  appeal  to  be  paid  by 
the  plaintiflfJB  and  appellees. 

AuTEOBiTT  or  AiTOiunR'  oxnxballt:  See  Treaturen  v.  McDowell,  26 
Am.  Dec.  160,  and  note,  in  which  the  cases  in  this  series  are  collected.  See 
al80»  as  to  power  of  an  attorney  to  submit  his  client's  suit  to  arbitration,  note 
to  Hvtekhu  V.  Johnson,  30  Id.  628. 


Saegeant  v.  Daunot. 

[U  Louxhaxa,  48.] 

Pas3T  to  a  Comtbact  oak  not  Alteb  his  Obligation  to  a  third  person, 
growing  oat  of  it,  by  subsequently  extending  the  time  within  which  it  ii 
to  be  executed. 

SsoEOunoK  OF  A  Kbw  Contbact  in  thb  Placr  of  Onb  Pbeviously  Ex- 
ismro  between  the  same  parties,  does  not  affect  the  right  of  a  person 
who  had  oontributed  his  labor,  to  recover  an  agreed  compensation,  de- 
pending upon  the  execution  of  the  original  contract  in  the  manner  speci- 
fied. 

Pabtt  jcat  Rbooysb  upon  an  Aobebmxnt  growing  out  of  a  contract  be- 
tween two  others,  where,  through  a  new  agreement  entered  into  by  thi 
hitter,  the  performance,  by  such  person,  of  his  obligation,  was  prevented. 

AsvEAL.    The  opinion  states  the  facts. 

Bodin,  for  the  appellant. 

L.  Janm,  contra. 

By  Court,  Ensns,  J.  The  plaintiff,  a  plasterer  by  trade,  who 
was  employed  hy  Charles  Clark  to  do  the  plastering  in  a  house 
which  he  had  undertaken  to  biild  for  the  defendant,  presented 
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to  the  defendant  an  order  from  Olark  authorizing  her  to  letaia 
fiye  hundred  dollars  out  of  the  second  paymcfnt  due  to  him,  to 
be  paid  to  the  plaintiff  when  the  plastering  shoidd  be  finished, 
and  a  further  sum  of  one  thousand  seven  hundred  dollars  to  be 
retained  out  of  the  third  payment,  and  paid  to  the  plaintiff  when 
the  house  should  be  entirely  finished.  This  order  was  accepted 
in  writing  on  the  thirtieth  of  December,  1837.  By  the  contract 
made  l)et^7een  the  defendant  and  Olark  the  house  was  to  have 
been  delivered  on  the  seventeenth  of  May,  1838.  On  the  eigh- 
teenth of  May  the  house  was  destroyed  by  fire. 

It  appears  in  evidence  that  a  change  was  made  in  the  contract 
by  agreement  between  the  defendant  and  Clark,  and  that  the 
work  on  the  house  was  stopped  by  order  of  the  defendant  in  the 
month  of  February;  at  this  time  the  house  could  have  been 
finished  according  to  the  contract,  in  six  weeks.  The  whole 
work  of  the  plaintiff  was  done  at  that  time,  with  the  exception 
of  two  rooms,  for  which  allowance  has  been  made  in  the  judg- 
ment of  the  court  below.  The  day  before  the  defendant  stopped 
the  work,  she  acknowledged  to  the  master-carpenter  that  she  ivaa 
the  security  to  the  plaintiff  for  two  thousand  two  hundred  dol- 
lars, which  she  was  willing  to  pay  when  due.  The  defendant  had 
no  power  to  change  her  obligations  towards  the  plaintiff  by  alter- 
ing her  contract  with  Olark,  to  which  the  plaintiff  was  privy,  and 
in  reference  to  which  he  expended  his  labor.  If  they  thought 
proper  to  make  a  new  contract  and  dissolve  the  former  one,  the 
plaintiff,  on  every  principle  of  justice,  ought  to  be  paid.  It  is 
true  that  the  plaintiff  was  to  be  paid  when  the  house  should  be 
finished;  but  the  defendant  had  no  right  to  prevent  its  being 
finished  at  the  time  stipulated  in  the  contract. 

We  have  no  evidence  before  us  which  induces  us  to  beliefa 
that  the  house  would  not  have  been  finished  at  the  time  men- 
tioned in  the  contract,  if  the  original  plan  had  not  been  changed, 
and  the  work  not  interrupted  by  the  defendant.  We  consider 
that  the  non-fulfillment  of  the  contract  is  to  be  attributed  to  the 
acts  of  the  defendant,  and  that  the  plaintiff's  claim  for  his  labor 
expended  on  the  faith  of  it  ought  not  to  be  impaired  thereby. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  affirmed,  with  costs. 


PBEVEtTTioN  OF  COMPLETION  OF  CoNTBACT  within  the  time  ttipiikitod, 
through  fault  of  the  ohligee,  does  not  deprive  the  person  bound  by  tiie  oon- 
tract  from  recovering  the  agreed  compensation  for  work  done  under  it:  Mer* 
rill  y,  Ithaca  Jk  O.  i?.  B.  Co.,  30  Am.  Dte.  190,  and  note. 
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ViGERS  V.  CaHLON. 

[U  LOUISIAXA,  89.] 

KoncB  TO  AS  IiTDOBSER  BT  Mail  MAT  BE  GivsN,  although  he  may  reside 
in  the  same  place  at  which  the  protest  was  made,  if,  after  due  diligence, 
his  actoal  residence  could  not  bo  discovered. 

Appeal.     The  opinion  states  the  facts. 

Locketl  and  lUcou,  for  the  appellants. 

Bodin,  contra, 

Bj  Ck>iirt,  Eusns,  J.  This  is  an  appeal  from  a  judgment  of 
the  parish  court,  rendered  in  favor  of  Etienne  Carlon,  an  in- 
dorser  of  a  promissory  note.  The  only  question  is,  the  suffi- 
ciency of  the  notice  to  him  of  the  protest  for  non-payment. 

The  residence  of  the  defendant  was  not  in  the  directoiy. 
There  is  a  name  of  Carlon,  F.,  92  Barrack  street,  groceiy, 
in  the  directory.     It  appears  that  he,  the  defendant,  had  pre- 
Tiously  lived  in  Barrack  street,  near  Bourbon  street,  but  had 
removed  to  Ursuline  street,  in  the  Faubourg  Treme,  between 
Marais  and  Robinson  streets,  according  to  the  testimony  of 
one  witness.     One  of  the  defendant's  witnesses,  Barthelemy 
Populus,  says,  that  the  residence  of  the  defendant  was  in 
Ursuline  street,  as  before  described,  when  the  note  was  pro- 
tested; that  his  residence  was  known;  that  the  defendant  was 
a  man  of  business,  and  his  name  was  familiar  to  the  clerks  of 
the  banks.     Mr.  De  Armas,  the  runner  of  the  Louisiana  state 
bank,  states  that  he  knew  the  defendant;  that  he  had  resided  in 
Barrack  street,  between  Bourbon  and  Boyal  streets,  and  that  if 
at  the  time  of  the  protest  of  the  note,  any  one  had  applied  to 
him  to  learn,  he  would  have  directed  him  to  apply  at  the  place 
above  stated. 

Achille  Chiapella,  another  witness  for  the  defendant,  says, 
that  had  any  one  applied  to  him  at  the  time  the  note  fell  due, 
for  the  residence  of  the  defendant,  he  would  have  directed  him 
to  Barrack  street.  Witness  is  the  clerk  of  the  notary  who  par- 
aphed the  note.  He  also  adds,  that  about  the  time  above  men- 
tioned, in  August  or  September,  1838,  he  went  to  Barrack  street 
to  look  for  the  defendant;  applied  at  the  house  where  he  had 
resided,  and  was  told  by  the  persons  in  the  house,  that  they  could 
not  tell  exactly  where  he  had  removed.  On  applying  in  town, 
he  was  directed  to  go  to  Bayou  street  or  Yillere  street,  and  found 
him  there;  and  after  going  there  a  second  time,  the  defendant 
told  him  that  he  had  removed  there  five  or  six  months  before. 
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We  are  left  in  doubt  eyen  now,  as  to  the  zesidence  of  the  de- 
fendant. The  first  and  last  witnesses  are  directly  at  issue  as  to 
the  place;  they  do  not  agree  even  as  to  the  street;  and  the  second 
witness  would  have  directed  persons  to  a  place  where  not  only 
the  defendant  did  not  reside,  but  where  the  last  witness,  Chia- 
pella,  could  get  no  information  as  to  the  defendant's  place  of 
residence,  though  he  applied  for  information,  about  the  nme 
time  that  the  note  fell  due.  His  place  of  residence  may  well  hare 
been  unknown  to  the  notary,  and  as  we  think  it  is  proTed  bjihe 
testimony  of  his  derk,  corroborated  by  his  own,  that  he  used  all 
due  diligence  to  obtain  the  necessary  information  in  relation  to 
it,  we  think  the  notary  was  fully  justified  in  putting  the  notice 
in  the  post-office,  under  the  act  of  March  13, 1827:  1  Moreau'a 
Dig.  96;  see  case  of  Fresion  y.  Daysson  el  al,,  7  La.  11. 

The  judgment  of  the  parish  court  is  therefore  reyersed,  and 
judgment  is  entered  in  fayor  of  the  plaJTi tiffs  against  the  defend- 
ant, Etienne  Carlon,  for  the  sum  of  one  thousand  and  fifty  dol- 
lars, with  interest  from  the  twenty-fourth  day  of  August,  1838, 
four  dollars  and  fifty  cents  costs  of  protest,  and  costs  of  suit  in 
both  courts. 


HOLDKR  OF  A  NOTE  MUSI  USE  DUE  DlUOENCE  TO  AflCXBIAIN  RmiWrCI  d 

indoner,  bat  U  not  bound  to  know  his  place  of  residenoe  abeofaitely;  and  ii, 
upon  information  obtained  from  inquiry,  the  notioe  ib  erroneooaly  sent  to  tht 
wrong  poet-office,  it  is  nevertheless  sufficient:  Niehol  v.  Bate^  27  Am.  Dec 
505,  and  note.  Notioe  by  letter  to  an  indorser  residing  in  the  same  townbai 
been  held  insufficient,  where  no  ignorance  of  his  actual  domicile  was  shown, 
nor  any  attempt  to  discover  it:  Miranda  v.  CUy  Bank^  28  Id.  483.  Notice  to 
an  indorser  may  be  given  by  sending  it  to  the  post-office  where  he  is,  under 
all  circumstances,  most  likely  to  receive  it  at  the  earliest  momentt  instssd  of 
the  postK>ffice  nearest  his  residence:  Bank  qf  U*  S,  v.  Lane,  14  Id.  585;  Boak 
f/  Cchanbia  v.  M<igruder,  Id.  271. 


Soott's  Exeouthix  v.  GtOBTON'S  EXEOXnX)B. 

[U  LOUIBIAXA,  111.] 

EzEOUTBix  GAK  NOT  BECOME  A  PuBCHASsa,  through  her  agent,  at  a  sile  of 

the  property  of  the  estate  in  her  ohazge. 
Husband  can  not  be  a  Pubchaseb  at  a  salcof  the  pi-operty  of  ao  estate  of 

which  his  wife  is  acting  as  executrix. 

Appeal.  Action  by  plaintiff,  as  executrix,  to  reooTer  of  de- 
fendant, as  executor  of  the  purchaser  at  a  probate  sale  of  tbe 
property  of  plaintiff's  deceased  husband.  Qorton,  after  the 
properly  had  been  sold  to  him  ais  the  highest  bidder  at  the  sale, 
refused  to  take  the  property  on  account  of  latent  defects,  knowD 
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to  the  plaintiff,  to  whom»  as  executrix,  the  prope/ty  belonged, 
but  not  known  to  himself.  The  property,  after  this  refusal,  was 
readyertised  and  sold  on  account  of  Gorton.  The  husband  and 
agent  of  the  executrix  purchased  the  property  at  this  second 
sale,  hat  at  a  price  less  than  that  at  which  it  had  been  sold  to 
Gorton  iu  the  first  instance.    The  opinion  states  the  other  facts. 

Hyams,  for  the  appellant. 

Elgee,  corUra. 

By  Court,  Mabtdt,  J.    In  this  case  the  defendant,  executor  of 
€K)rton,  is  appellant  from  a  judgment  which  condemns  him  to 
pay  a  certain  sum,  as  the  difference  between  two  adjudications 
of  property,  which  he  bid  off  at  the  first  sale  of  the  succession 
of  the  late  Judge  Scott.    The  facts  of  the  case  show  that  the 
defendant's  testator  became  the  last  and  highest  bidder  of  two 
slaves,  at  the  probate  sale  of  said  succession,  and  refused  to 
comply  with  the  terms  thereof.     The  slaves  were  put  up  a  sec- 
ond tame,  and  adjudicated  to  the  husband  and  agent  of  the  ex- 
ecutrix, for  a  less  sum  than  the  price  for  which  they  were  bid  off 
at  the  first  adjudication,  and  the  present  suit  is  instituted  to  re- 
cover the  difference,  imder  the  two  thousand  five  hundred  and 
eighty-ninth  article  of  the  Louisiana  code. 

A  recoveiy  has  been  resisted  on  several  grounds,  the  principal 
one  of  which  is  that  the  resale  produced  no  mutation  of  prop- 
erty, the  purchaser  being  the  agent  of  the  seller.  In  all  con- 
tracts there  must  be  at  least  two  parties,  the  aggregatio  meniium 
of  two  natural  persons.  A.  B.,  executor  of  C.  D.,  can  not  con- 
tract with  A.  B.,  because  A.  B.,  executor,  and  A.  B.,  are  both 
one  natural  person.  So,  the  agent  of  the  executrix,  for  the  sale 
of  the  property  of  the  estate,  could  not  contract  with  himself, 
and  purchase  part  of  that  estate;  because  the  agent  of  the  execu- 
trix, the  seller,  and  the  purchaser,  are  both  one  and  the  same 
natural  person:  Beall  v.  McKemion,  6  La.  407.  Secondly,  there 
was  no  mutation  of  property,  because  the  law  inhibits  all  con- 
tracts between  husband  and  wife:  La.  Code,  art.  1784.  The 
present  case  offers  no  exception  to  this  principle.  If  bj  the  sale 
there  was  any  mutation  of  properly,  it  passed  from  the  wife  to 
the  husband  and  wife.  The  community  of  acquets  and  gains  is 
always  presumed,  and  when  it  exists,  the  property  acquired  by 
either  husband  or  wife,  is  common  to  both.  If,  therefore,  the 
purchaser  acquired  property  to  the  slaves,  they  became  common 
to  him  and  the  seller.     The  wife  having  the  administration  of 
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the  property  of  the  succession,  was  disabled  by  law  from  pur- 
chasing any  part  of  it:  Article  1784. 

We  have  not  inquired  whether  the  law  be  different  in  a  case 
in  which  no  community  of  property  exists,  because  this  is  not 
suggested  in  the  present  case,  and  the  community  exists  when- 
eyer  it  is  not  excluded.  For  these  reasons  we  conclude  that  the 
resale  wrought  no  mutation  of  property.  This  conclusion  ren- 
ders it  unnecessary  to  examine  any  of  the  other  questions  raised 
in  the  defense. 

It  is  therefore  ordered,  adjudge<f,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reTersed; 
and  that  ours  be  for  defendant,  with  costs  in  both  oourts. 


See  SooU^B  Extcutnix  t.  Chrton'a  Baoecutor,  posf. 


Soott's  Exeouteix  v.  GrORToif  s  Exeoittob. 

[U  LoumAXA,  116.] 
Purchase  bt  an  Ezeoutrix  at  a  Sale  of  the  Pbope&tt  or  the  Ebtah 

under  her  charge,  unless  the  sale  be  for  the  purpose  of  partitioD,  is  null 

and  void. 
Sale  of  Pbopebtt  of  an  Estate  at  which  the  executrix  becomes  a  purchaser 

is  an  absolute  nullity,  and  can  not  derive  any  validity  from  a  subssquont 

ratification  by  those  interested  in  the  estate,  so  as  to  affect  rights  which 

have  accrued  to  others,  who  are  not  parties  to  the  ratification. 
Ratification  of  a  Sale  which,  in  Law,  is  an  Absolute  Nullitt,  czeatoi 

a  new  title,  and  can  not  have  a  retroactive  effect  to  the  prejudice  of  righti 

that  third  persons  have  previously  acquired. 
Ratification  of  a  Relative  Nullttt  relates  to  the  original  aeti  and  the 

acquiescence  of  those  interested  may  give  to  it  validity. 
PaooF  that.an  Act  Void  in  Law  was  Fraudulent  in  fact,  is  not  required* 

Rkhkartnq.    The  opinion  states  the  facts. 

Hyama,  for  the  appellant. 

Elgee,  contra. 

By  Court,  Strawbbidos,  J.  At  a  former  tenn,  this  cause  hav* 
ing  been  heard,  and  judgment  rendered  for  the  defendant,  a 
rehearing  was  granted,  and  it  has  again  been  argued  before  ns. 
Gorton,  the  d^endant,  having  purchased  a  female  slave  and 
child  at  a  probate  sale  of  a  succession  administered  by  the 
plaintiff,  refused  to  carry  into  effect  the  jurisdiction,  on  the 
ground  of  some  supposed  or  real  rehibitoiy  vice.  A  second 
sale  was  made  at  the  risk  of  the  first  purchaser,  at  which  tha 
slave  was  struck  off  to  the  plaintiff  for  a  smaller  price,  and  dii* 


Oct.  1839.]       Scott's  Ex'x  v.  Gorton's  Ex'e.  679 

fuit  was  brought  to  recover  the  difference  between  the  two 
sales  (some  six  or  seyen  hundred  dollars),  with  damages.  The 
former  judgment  of  this  court  was  adverse  to  these  claims,  for 
the  reason  that  the  second  sale  was  void,  the  executrix  being 
incapable  of  purchasing. 

The  rehearing  was  granted  on  the  allegation  that  the  sale  was 
made  in  a  suit  in  partition,  provoked  by  some  of  the  heirs,  the 
present  plaintiff,  one  of  the  co-proprietors,  being  a  defendant 
therein,  and  capable  of  purchasing  at  a  sale  made  with  a  view  to 
partition.  Had  this  view  of  the  case  been  supported  by  the 
testimony,  it  is  not  perceived  how  we  coidd  have  refused  to 
alter  the  former  decree,  but  an  examination  of  the  record  shows 
conclusively  that  the  sale  was  made  as  well  to  pay  debts  of 
the  succession  as  for  the  purpose  of  partition.  Such  is  the 
statement  in  the  order  of  sale  (the  partition  not  mating  part  of 
the  evidence).  There  is,  also,  a  further  order  not  referred  to  in 
ui^fument,  made  in  three  suits  against  the  succession,  wherein . 
it  is  stated,  that,  *'  for  the  purpose  of  meeting  the  pressing 
exigencies  of  the  estate,  the  sale  shall  be  made  for  a  part  cash 
in  hand." 

The  petition  further  states  that  ''4he  plaintiff  specially  brings 
this  suit  as  executrix  of  the  succession."  The  case  is,  there-^ 
fore,  presented,  of  an  executrix  purchasing  a  part  of  the  suc-^ 
cession  under  her  administration,  and  is  a  nullity;  for  we  think 
that  the  reason  of  the  rule  applies  as  well  to  executors  as  to 
curators,  tutors,  and  other  mandataries.  Article  1139  of  the- 
Louisiana  code  prohibits  a  "curator  from  making  such  purchases^ 
by  himself,  or  by  means  of  a  third  person,  under  pain  of  nul- 
lity," etc.  And  article  1663  provides  that  ''  the  executor  shall 
proceed  to  the  sale,  in  the  same  manner  as  curators  of  vacant 
successions."  Article  1784,  we  also  think  under  the  class  of 
"administrators,"  includes  executors. 

The  plaintiff,  however,  contends  that  the  nullity  is  not  abso- 
lute, but  relative,  and  can  not  be  invoked  by  others  than  those 
in  whose  favor  such  nullity  is  pronounced;  and  to  prove  this,  he 
argues  that  the  sale  might  be  ratified  by  the  heirs  and  creditors 
for  whose  benefit  alone  it  has  been  pronounced.  The  test,  we 
think,  is  not  a  correct  one,  as  certain  absolute  nullities  may  be 
ratified  by  those  interested.  See  7  Toullier,  No.  661.  Indeed,  it  is 
difficidt  to  understand  how  any  nullity,  on  whatever  considera- 
tions founded,  may  not  be  acquiesced  in  by  those  interested. 
But  we  can  understand,  that  though  they  may  choose  to  act  as 
if  it  were  valid,  yet,  if  it  be  an  absolute  nidlity,  their  ratification 
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can  not  bind  otiierB.  The  same  author,  in  No.  558,  tells  as,  OuX 
the  absolute  nullity  may  be  distinguished  from  the  relatiTe, 
easily:  "  Toute  disposition  qui  declare  positi^ement  et  sans  rfr- 
etriction  la  nullite  d'un  acte,  autrement  la  simple  dedantion  de 
nullite,  quel  qu'ait  ete  le  motif  du  legislateur,  soit  pour  caoae 
d'interet  public,  soit  pour  Tinteret  des  particuliers,  soit  poor 
Tice  de  forme  opere  une  nullite  absolue,  par  cela  meme  qu'elle 
c'est  pas  limitee  a  certaines  personnes.  EUe  pent  done  etre  in- 
Toquee  non  seulement  par  chacune  des  parties  contractantes, 
par  leurs  heritiers  ou  ayant-cause,  mais  encore  par  toute  per- 
eonne  interessee  &  ne  pas  reconnaitre  Facte  nul." 

If  this  definition  be  correct,  the  nullity  pronounced  by  article 
1139,  prohibiting  purchases  by  a  curator,  and  pronouncing  a 
simple  declaration  of  nullity,  is  an  absolute  nullify,  which, 
though  it  should  be  agreed  to  be  merely  for  the  interest  of  indi- 
viduals, and  so  might  be  ratified  as  regards  them,  is  still  to  ba 
used  to  a  certain  extent  by  others,  for  the  same  author,  in  Nos. 
563  and  564,  distinguishes  between  the  ratification  of  absolute 
nullities,  declared  for  the  interest  of  indiyiduals,  and  of  relative 
niillities,  and  says  the  former  can  have  no  retroactive  e£Eect,  bat 
is  a  new  title,  and  can  not  prejudice  rights  of  third  persons 
previously  acquired,  whilst  the  latter  relates  to  the  original  act 
The  subject  is  one  of  difficuKy,  and  we  treat  it  with  great  diffi- 
dence. That  the  defendant,  for  whose  account  and  risk  the 
:'second  sale  was  made,  had  an  interest  that  such  sale  should  be 
legally  made,  and  to  the  best  advantage,  is  scarcely  to  be  doubted; 
that  the  party  making  such  sale  was  bound  to  see  the  sale  so 
'  conducted,  is  equally  clear.  The  argument  that  he  became  por- 
'chaser,  by  bidding  higher  than  any  other,  and  thus  did  him  a 
l)enefit,  is  unsound.  "  When,  to  prevent  fraud,  or  from  any 
other  motives  of  public  good,  the  law  declares  certain  acts  void, 
its  provisions  are  not  to  be  dispensed  with  on  the  ground  that 
ilie  particular  act  in  question  has  not  been  proved  fraudulent," 
•etc.  The  provision  in  question  is  not  only  for  the  protection  of 
individual  interest,  but  to  maintain  public  order  and  morality. 
*'  Lead  us  not  into  temptation,"  is  its  basis.  It  boots  not  that 
the  tutor  of  a  minor,  or  the  administrator  of  a  succession,  is  the 
highest  bidder,  for,  to  be  a  purchaser,  he  must  always  be  this. 
It  would  avail  nothing,  though  he  paid  double  the  acknowl- 
edged value.  His  purchase  is  against  public  order;  it  is  pro- 
hibited, it  is  pronounced  a  nullity,  and  all  persons  interested 
may  oppose  it.  And  although  those  for  whose  interests  the  leg- 
tslature  may  have  also  had  regard,  may  hereafter  ratify  it,  they 
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can  not  deprive  others  of  the  right  of  opposition  acquired  before 
imch  ratification. 

For  these  considerations,  it  is  ordered,  that  the  former  judg- 
ment of  this  conrt  remain  unchanged. 

Admimistbatbix  can  not  Avoid  a  PfTBCHASB  Maps  at  bxb  owxr  Baxm, 
when  the  eestid  que  trust  is  satisfied  with  it;  the  right  to  aToid  such  a  porchaM 
belongs  to  the  cestui  que  trust  alone:  McClure  t.  Miller,  21  Am.  Deo.  '622. 
Fnrchase  by  an  executor  at  a  sale  of  the  property  of  the  estate,  made  by  the 
executors  parsuant  to  a  power  of  sale  in  a  will,  is  voidable  only,  bat  not  voidt 
Brueh  V.  Laniz^  Id.  458.  A  trostee's  sale  to  himself  is,  as  a  general  nile» 
roid,  bnt  it  is  not  bo  necessarily  in  every  instance:  Van  Dyke  v.  Johns,  12  Id. 
76u  The  note  to  this  last  case  discusses  the  subject  at  length,  and  the  an- 
bearing  upon  it  are  there  cited  in  full.  See  also  the  following 
reported  in  this  series:  Jennison  v.  Hapgood,  10  Id.  258;  Fellows  ▼.  Fd^ 
bnci^  15  Id.  412;  Hyden  v.  Jones,  9  Id.  660;  Mumro  v.  AUcdre,  2  Id.  330. 


Lattimorb  V.  Davis. 

[14  LounUHA,  161.] 

BuiviTUDK  IS  Imposed  upon  Land  Ltiko  at  a  Lower  ELiVATioir  to  reoelTa 
the  water,  which,  through  natural  drains  and  channels,  flows  from  ad* 
joining  land  above.  t 
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and  canals  to  improve  his  land  or  prepare  it  for  agriculture,  but  in  so 
doing  must  conform  as  nearly  as  possible  to  the  course  of  the  natural 
drains. 
Fbofbietor  of  an  Upper  Esttatb  is  Liable  for  Damage  OocAflxONBD  bt 
Overflow  upon  the  adjoining  land  of  another  lying  below  him,  caused 
by  the  former,  in  cutting  cimals  and  ditches  upon  his  premises,  for 
the  purpose  of  draining  them  for  cultivation,  but  diverting  the  oourse  oi 
the  water  from  the  natural  drains  through  whiiih  it  had  oastomarily 
flowed. 

Appeal.    The  opinion  states  the  facts. 

DvLtdap  and  Dunbar,  lot  the  appellant. 

Stacy,  contra. 

By  Court,  Mobfht,  J.  The  plaintiff  seeks  to  recover  damages, 
alleging  that  by  defendant's  illegal  acts  and  omissions  he  has 
brought  together  and  concentrated  all  the  waters  of  his  planta- 
tion in  a  certain  pool  or  pond,  not  a  common  drain,  lying  and 
extending  on  both  their  premises;  that  afterwards  he  has,  by  cut- 
ting through  a  causeway  on  his  (plaintiff's)  plantation,  let  into 
his  field  of  cotton  such  a  body  of  water  as  has  overflowed  it,  and 
rendered  all  cultivation  impossible.  The  defendant  denies  that 
\e  has  done  any  injury  to  plaintiff,  and  claims  damages  in  recon- 
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▼entioiii  aTerring  that  plaintiff  has  illegally  erected  a  levee  or  em- 
banlonent  on  his  land,  and  done  other  acts  whereby  the  natnnd 
flow  of  his  waters  had  been  obstructed,  and  his  (defendant's)  land 
covered  with  water.  This  case  has  been  before  two  juries,  who 
brought  in  verdicts  for  the  plaintiff,  and  judgment  haying  been 
entered  upon  the  last  verdict,  the  defendant  appealed. 

The  parties  are  owners  of  adjacent  tracts  of  lands  fronting 
the  Mississippi,  and  extending  back  to  Lake  Concordia,  on  which 
they  also  have  a  front.  From  both  fronts  there  is  a  slope  or  de- 
scent towards  a  certain  bayou,  situated  some  way  between,  but 
nearer  the  lake.  It  is  admitted  that  plaintiff's  tract  is  situated 
below  that  of  defendant,  and  must  receive  the  waters  which 
naturally  flow  from  it;  but  plaintiff  contends  that  the  natural 
drain  of  both  plantations,  and  through  which  he  was  bound  to 
receive  on  his  estate  defendant's  waters,  was  tb#  laige  bayou  sit- 
uate in  the  rear  of  their  lands;  that  defendant  by  improperly 
or  insufficiently  ditching  his  plantation,  has  caused  the  waters 
to  accumulate  in  a  pond  between  the  bayou  and  the  front  of 
their  plantations,  instead  of  running  into  the  bayou,  which  is 
lower  than  said  pond;  that  to  avoid  injuiy  and  loss  to  himself 
from  this  accumulation  of  water,  defendant  has  cut  through  a 
causeway  or  levee  that  had  been  on  his  land  for  years,  and  thus 
let  ina  larger  body  of  water  than  would  naturally  have  flowed  on 
his  plantation. 

The  evidence  on  these  points,  as  well  as  on  the  defendant* a 
adverse  allegations,  is  voluminous  and  somewhat  contradictoiy. 
The  law  of  the  case  presents  no  diffioully.  The  nature  and  ex- 
tent of  the  servitude  due  by  plaintiff's  land,  are  clearly  defined 
by  our  code,  art.  656.  We  have  been  referred  to  the  case  of  Martin 
V.  JeU,  12  La.  603.'  It  determines,  veiy  correctly  we  think,  thai 
the  clearing  of  land,  and  the  fitting  it  for  agricultural  purposes, 
by  proper  ditches  and  canals,  can  not  be  considered  as  an  act 
rendering  a  servitude  of  this  kind  more  onerous,  and  thai  a 
different  interpretation  would  condemn  the  superior  estate  to 
sterility,  and  be  contraiy  to  the  interests  of  agriculture.  Here 
the  facts  alleged  are  widely  different,  and  would  tend,  in  oar 
opinion,  to  render  the  servitude  due  by  plaintiff  more  burden- 
fiome.  As  to  the  sufficiency  of  the  evidence  on  these  &cts,  and 
the  extent  of  the  injury  complained  of,  the  jury  were  the  legit- 
imate judges.  They  were  acquainted  with  the  premises;  naj, 
the  evidence  shows  that  they  had  a  view  of  them  from  the  veiy 
court-house  where  they  sat  in  judgment  between  the  parties; 

1.  93  Am.  Deo.  190. 
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and  it  would  require  strong  evidence  indeed  to  induce  us,  wiih« 
out  any  knowledge  of  the  localities  but  what  the  record  fur« 
nifihes,  to  disregard  the  fiiKJiTig  of  two  juries  of  the  immediate 
neighborhood. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


SxaviTUDK  AOADsn  A  Lowxa  SnATB  reqtiirM  it  to  reoeiyo  all  waten 
which  natoially  flow  from  a  higher  one,  but  the  servitude  must  be  independ- 
ent of  the  industry  of  man:  Martm  y.  JeU,  Z2  Am.  Beo.  120»  and  note,  in 
which  a  full  disoossion  of  the  subject  and  numerous  authorities  will  be  found. 


AtiLatn  v.  Lazabus. 

[14  LouniAVA,  837.] 

Aonoir  itpon  a  Noti  Patablb  at  thk  Ck>UNTiNa-HOirsB  ot  thx  Patu  may 
be  sustained  without  any  personal  demand  for  payment  of  tiie  maker. 

Note  Patablb  at  Paybe's  Placb  ot  Business  imposes  upon  the  maker  the 
obligation  to  repair  to  the  place  specified  to  make  payment. 

BuBDBN  OT  PBOor  IS  UPON  THB  Oblioob  where  the  payee  is  in  possession  of 
a  note,  which  stipulates  payment  at  the  payee's  place  of  business,  to 
show  his  readiness  to  pay,  or  to  ptace  funds  in  the  hands  of  the  payee  for 
that  purpose. 

Tbbuhont  or  a  Sinolb  Witness  is  Suvticibnt  to  prove  an  open  account 
in  excess  of  five  hundred  dollars,  if  corroborated  by  a  mortgage  given  hy 
defendant  to  secure  all  the  engagements  and  liabilities  of  plaintiff  on  his 
account. 

Appeal.  Action  on  five  promissory  notes,  and  an  open  account 
for  interest,  drafts,  and  acceptances.  The  notes  were  payable  to 
the  order  of  plaintiff  at  his  counting-house  in  New  Orleans. 
Plaintiff  also  held  a  mortgage  of  defendant,  given  to  secure,  not 
only  the  notes,  but  all  other  drafts,  acceptances,  engagements,  and 
liabilities.  Defendant  on  the  trial  objected  to  the  introduction 
of  the  notes  in  cTidenoe,  because  there  was  no  proof  of  demand 
of  payment  at  the  place  where  they  were  made  payable.  The 
account  was  proved  by  a  single  witness,  and  the  mortgage  also 
introduced  in  evidence.  Verdict  for  plauitiff.  Motion  for  new 
trial  overruled.    Defendant  appealed. 

Hermen^  for  the  appellant. 

Pichoiy  contra. 

By  Court,  Bullabd,  J.  This  is  an  action  upon  sundry  prom« 
issory  notes,  and  upon  an  account  for  moneys  advanced  and 
goods  sold,  as  well  as  for  commission  as  factors.    It  is  alleged 
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that  the  amount  due  is  secured  by  special  mo/tgage.  There  wba 
a  veidict  and  judgment  for  the  plainti£Bs,  for  a  large  part  of  their 
demand,  and  the  defendant  appealed.  The  appellant  has  relied 
upon  two  points:  1.  That  the  notes  were  improperly  admitted 
in  CTidence  without  proof  of  a  previous  demand  of  payment,  at 
the  place  at  which  they  were  made  payable.  2.  That  the  testi- 
mony of  a  single  witness,  not  corroborated  by  other  circum- 
stances, was  insufficient  to  prove  the  demand  on  the  acconnt, 
which  greatly  exceeded  five  hundred  dollars. 

1.  The  five  promissory  notes  sued  on,  secured  by  mortgage, 
were  made  payable  at  the  counting-house  of  the  present  plaint- 
i£EB,  who  were  the  original  payees.  The  general  rule  is  well  set- 
tled in  this  court,  that,  when  a  promissory  note  is  made  payable 
at  a  particular  place,  a  recovery  can  not  be  had  upon  it  without 
proof  of  a  demand  at  the  place  of  payment:  3  Mart.  (N.  S.) 
423;^  10  La.  552.'  But  we  are  of  opinion  that  the  case  now  be- 
fore us  forms  an  exception  to  that  rule.  The  commercial  law, 
as  understood  by  some  of  the  courts  of  the  United  States,  and 
perhaps  in  England,  does  not  render  it  necessary  for  the  payee 
to  prove  a  demand  of  the  acceptor,  in  order  to  recover  of  him, 
but  it  is  necessary  to  show  his  default  in  order  to  recover  of  the 
indorser  or  drawer:  Chit,  on  Bills,  3d4.  In  the  case  before  the 
court  the  maker  of  the  note  contracted  the  obligation  to  repair 
to  the  counting-house  of  the  payees,  and  to  make  payment 
They  must  be  presumed  always  ready  and  willing  to  receite; 
and  when  it  is  shown  that  the  payees  are  still  in  possession  of 
the  note,  the  burden  ought  to  devolve  on  the  obligor  to  show  a 
readiness  and  offer  to  pay  on  funds  placed  in  the  hands  of  the 
payee,  for  that  purpose,  if  he  wishes  to  exonerate  himself:  Wair 
lace  V.  McConneO,  13  Pet.  136. 

2.  Upon  the  second  point,  it  appears  Uiat  the  case  was  left  to 
the  jury.  A  single  witness  deposed  that  he  had  presented  the 
account  to  the  defendant,  except  the  interest  since  added;  the 
defendant  acknowledged  the  correctness  of  the  aooonnt  and 
asked  time  for  payment.  The  account  current  shows,  on  the 
debit  side,  some  goods  sold,  drafts  accepted  and  paid,  and 
notes  taken  up,  together  with  commissions;  and  on  the  credit 
side,  the  proceeds  of  various  shipments  of  cotton,  etc.,  in  the 
usual  manner  of  accounts  of  a  conmiission  merchant.  The  bal- 
ance of  diat  account,  for  which  the  verdict  was  rendered,  greatly 
exceeds  the  sum  of  five  hundred  dollars;  and,  consequently,  a 
single  witness,  without  corroborating  circumstances,  would  be 

1.  MeUon  t.  Crogkan,  15  Am.  Dm.  163.  2.  Jfofton  T.  P«ltar«L 
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insufficient.  It  is  contended  that  the  mortgage,  which  iras  giyen 
in  CTidence,  constitutes  such  corroborating  circumstanceB.  The 
mortgage  purports  to  secure,  not  only  the  payment  of  the  fire 
promissory  notes  already  mentioned,  but ''  all  other  promissory 
notes,  drafts,  bills  of  exchange,  and  all  other  engagements  and 
liabilities  and  responsibilities  of  the  said  firm  of  AUain  &  Tre- 
moulet,  on  account  of  said  Lazarus."  The  contract  certainly 
contemplates  the  same  course  of  dealings  between  the  parties, 
which  is  detailed  in  the  account  current,  and  thereby  renders 
probable  what  the  witness  has  testified  to  as  corroborating  his 
statement.  The  jury  may  well  have  considered  it  sufficient  to 
authorize  their  verdict,  and  we  do  not  think  ourselves  called  on 
to  disturb  it. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the 
district  court  be  affirmed,  with  costs. 


PARTicnuLs  Place  or  Patmxmt  Mentionkd  in  a  Paokissort  Notb  im- 
p08M  no  obligation  upon  the  payee  to  denumd  payment  at  that  place  as  a  con- 
dition precedent  to  his  recovery  in  a  suit  upon  the  note:  IVcuhmgton  t. 
PlatUer^  Bank^  28  Am.  Dee.  333,  m  the  note  to  which  the  different  cases  ia 
this  series  are  dted. 


MONTPEUEB  AOADEUfT  V.  GeOBOE. 

[14  LounxAiTA,  895.] 
AOT  C&EATIKO  A  PUBLIC  CoBPOBATION  MAT  BK  ALTERED  Or  modified  at  wU] 

by  the  legislature. 

TauBTXss  or  a  Pubuo  Corporation  are  mere  Mandataries  or  the  State, 
and  can  not  complain  of  an  abridgment  of  their  powers  and  privileges 
by  legislative  enactment. 

Corporation  Created  bt  the  Legislature  for  Educational  Purposes  by 
an  act  making  an  appropriation  of  public  money  for  that  purpose,  but 
which  provides  that  the  money  is  not  to  be  paid  until  the  trustees  have 
provided  land  and  bnildiugs  sufficient  to  accommodate  a  specific  number 
of  scholars,  is  a  private  corporation,  and  not  subject  to  legidative  control. 

Act  CowaTiTUTiNQ  Certain  Persons  Trustees  of  an  academy,  and  giving 
them  certain  powers  as  an  incorporated  body,  is  a  contract,  the  obliga- 
tion of  which  can  not  afterwards  be  impaired  by  amendatory  laws. 

Impairino  Obligation  op  Contract. — ^An  act  creating  a  new  board  of  trus- 
tees of  an  academy,  being  a  private  corporation,  and  clothing  them  with 
the  powers  exerdsed  by  an  existing  board  under  a  previous  act,  violates 
the  obligation  of  the  contract  created  by  the  latter,  and  is  therefors 
illegal  snd  void. 

Appeal.    The  opinion  states  the  fiicts. 
LaiD9on,  for  the  appellant. 
Andrews,  contra. 
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By  Conrt,  Cablston,  J.  The  petitioners  aver,  that  thej  am 
the  trostees  of  the  Montpelier  academy,  in  virtue  of  an  act  of  the 
state  legislatore,  in  the  year  1833,  by  which  that  institation  was 
created  and  established  in  the  parish  of  St.  Helena;  that  thej 
have  been  for  some  time  in  the  due  exercise  of  the  duties  of  their 
office  as  sach,  and  possessed  considerable  property  appertaining 
to  the  academy,  viz.,  one  house  and  lot  in  Montpelier,  known  as 
the  Montpelier  academy,  and  one  other  house,  known  as  the  stew- 
ard's house,  of  the  value,  altogether,  of  three  thousand  five  hnn- 
dred  dollars;  that  they  are,  furthermore,  entitled  to  receive  two 
thousand  five  hundred  dollars,  the  yearly  allowance  granted  hj 
the  state  to  the  institution;  and  that  they  hold  other  funds,  hj 
donation,  amounting  to  one  thousand  five  hundred  dollars;  that, 
while  in  the  discharge  of  their  legal  functions,  they  were  inter- 
rupted by  the  defendan^,  who  have  organized  themselves  into  a 
pretended  board  of  trustees  of  said  academy,  and  appointed 
William  George  their  president,  and  thereupon  passed  accounts, 
drafted  for  the  funds  of  the  institution,  demanded  the  archives, 
and  usurped  other  rights  legally  and  exclusively  invested  in  the 
petitioners,  by  reason  of  which  Ihey  have  sustained  damage  in  the 
sum  of  two  thousand  five  hundred  dollars,  and  conclude  with  a 
prayer  for  citation,  and  a  writ  of  qua  warranto,  requiring  the  de- 
fendants to  show  by  what  atlthorily  they  claim  to  exercise  tiie 
rights  of  trustees  of  said  academy.  The  writ  was  accordingly 
granted. 

The  defendants  appeared  by  their  counsel,  and  after  setting 
up  certain  exceptions  which  it  is  not  material  to  notice,  allogB 
that  the  petitioners  are  not  the  only  trustees  of  said  academy; 
that,  by  a  law  of  the  legislature  of  the  ninth  of  January,  1834, 
six  other  additional  trustees  were  appointed,  and  continued  to 
act  in  conjunction  with  those  appointed  by  a  law  of  1833,  nntfl 
they  were  all  ousted  by  another  act  of  the  twentieth  of  Januaiy, 
1836,  by  which  the  defendants,  five  in  number,  were  constitated 
the  only  legitimate  board,  duly  authorized  to  act;  that  the  said 
corporation,  created  by  the  law  of  1833,  modified  and  continued 
by  those  of  1834  and  1836,  is  a  public  eleemosynary  corporation, 
and  wholly  under  the  control  of  the  legislature,  and  subject  to 
be  altered  or  abolished  at  their  pleasure.  The  district  court  do- 
creed  in  favor  of  the  petitioners,  requiring  the  defendants  to  re- 
store the  archives,  property,  revenues,  and  funds  of  the  instita- 
tion, that  had  come  into  their  possession.  The  defendants  have 
brought  the  cause  before  us  by  appeal. 

By  a  law  of  the  thirtieth  of  March,  1833,  entitied  an  ''act  to 
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incorpoiate  ihe  Montpelier  academy/'  etc.,  it  is,  in  substance, 
piOTided,  that  Dempsej  Kemp,  Bnrlin  Ghilders,  James  Harvey, 
Thomas  Kennedy,  E.  Mercier,  William  Mathews,  Thomas  0« 
Davidson,  T.  Smith,  David  Hill,  and  James  M.  Bradford,  be 
constitated  a  body  politic  and  corporate,  by  name  and  style  of 
the  tmstees  of  Montpelier  Academy,  and  by  that  name  shall 
have  perpetual  saccession,  and  be  capable  of  appearing  in  all 
courts  of  justice  in  the  state,  and  shall  have  a  common  seal, 
with  power  to  break,  alter,  or  renew  the  same  at  their  pleasure. 
Section  2  provides,  that  the  corporation  shall  have  the  power  to 
acquire  and  possess  every  species  of  property,  movable  and  im- 
movable, by  purchase,  baigain,  transaction,  suits  at  law,  dona- 
tion, whether  inier  vivos,  or  mortis  causa,  or  in  any  other  man- 
ner known  to  the  laws  of  Louisiana;  that  they  may  again  sell, 
rent,  lease,  or  alienate  the  same  for  the  good  of  the  corporation. 
That  they  shall  have  full  and  ample  power  to  pass  all  by-laws, 
rules,  and  regulations  which  they  may  deem  necessary  for  the 
better  gOTemment  of  the  corporation;  provided  they  be  not  con- 
trary or  repugnant  to  the  constitution  and  laws  of  the  United 
States,  or  those  of  Louisiana.     Section  8  provides,  that  the 
trustees  and  their  successors  shall  administer  the  property  and 
funds  of  the  institution,  shall  establish  their  academy  at  St. 
Helena,  and  shall  have  power  to  employ  professors  and  tutors, 
and  fix  their  salaries. 

The  fourth  section  provides  for  two  stated  annual  meetings 
for  the  board  of  trustees,  with  power  to  fill  all  vacancies,  by 
election,  that  may  occur  among  themselves.    Section  7  provides 
for  the  removal  of  all  officers  by  the  corporation,  and  the  ap- 
pointment of  others  in  their  stead.    The  eighth  provides  for  the 
payment  by  the  state  treasurer  of  two  thousand  five  hundred 
dollars,  yearly,  on  condition  that  twenty-five  indigent  children 
be  instructed  and  boarded  in  the  academy,  otherwise  a  sum  in 
proportion   to  the  number  that  shall  be  so  instructed  and 
boarded.    The  ninth  provides  for  the  payment  to  the  trustees, 
of  the  moneys  belonging  to  the  parishes  of  St.  Helena  and 
Livingston,  which  have  been  heretofore  applied  to  the  use  of 
primary  schools.    The  tenth  section  declares,  that  the  two  thou- 
sand five  hundred  dollars,  appropriated  by  the  state,  shall  not  be 
drawn  from  the  treasury  until  it  shall  appeieur  that  the  trustees 
have  provided  sufficient  houses,  conveniently  large  for  the  ac- 
commodation of  forty  scholars,  the  title  of  which  shall  be  in 
the  academy. 
By  a  supplemental  law  of  the  ninth  of  Januaiy,  1834,  John 
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HoUoTmy,  John  George,  Hilloiy  Kemp,  Joseph  Eillian,  sen., 
John  Eillian,  and  William  Yenables,  are  appointed  additional 
trustees  to  those  named  in  the  first  section  of  the  act  of  1833. 
By  an  amendatory  act,  passed  the  twentieth  of  January,  1836, 
it  is  provided,  that  the  first  section  of  the  aboTe  act  he  so 
amended  "  that  the  board  of  trustees  of  the  Montpelier  acad- 
emy shall  be  composed  of  only  five  members,  and  that  Bobert 
Duncan,  John  Killian,  B.  Spillers,  Zachariah  Nettles,  and  Will- 
iam George,  compose  the  said  board  of  trustees." 

The  second  section  provides  for  the  repeal  of  all  laws  or  parti 
of  laws,  contrary  to  the  provisions  of  the  first.  It  is  contended 
by  the  defendants,  that  the  legislature  hod  full  power  to  alter 
or  abolish  at  pleasure,  the  law  creating  the  corporation,  and 
they  cite  the  Louisiana  code,  art.  438,  which  declares  that  "  a 
corporation,  legally  established,  maybe  dissolved  by  an  act  of 
the  legislature,  if  they  deem  it  necessary  or  convenient  to  the 
public  interest;  provided,  that  where  the  act  of  incorporation 
imports  a  contract,  on  the  faith  of  which  individuals  have  ad- 
vanced money,  or  engaged  their  property,  it  can  not  be  repealed 
without  providing  for  Uie  reimbursement  of  the  advances  made, 
or  making  full  indenmity  to  said  individuals,"  etc. 

On  the  part  of  the  plaintiffs,  it  is  insisted  that  the  law  of 
1833  created  a  contract  between  the  state,  the  trustees,  and 
donors  of  property  to  the  institution,  and  that  the  acts  of  the 
legislature  of  1834  and  1836  are  contnuy  to  the.  constitution  of 
the  United  States,  and  of  Louisiana,  both  of  which  declare  in 
the  same  language,  that  no  state  legislature  shall  pass  any  law 
impairing  the  obligations  of  contracts:  Ck>nst.  TT.  S.,  art  1,  sec. 
10;  Const,  of  La.,  art.  G,  sec.  20.  This,  therefore,  is  the  ques- 
tion raised  for  our  consideration. 

The  civil  code  recognizes  two  classes  of  corporations,  political 
and  private.  The  private  is  again  divided  into  civil  and  relig* 
ious,  to  the  former  of  which  belongs  the  corporation  of  the  Mont* 
pelior  academy.  There  can  be  no  doubt,  that  where  a  corpora- 
tion  is  the  mere  creature  of  legislative  will,  established  for  the 
general  good,  and  endowed  by  the  state  alone,  the  legislature 
may,  at  pleasure,  modify  the  law  by  which  it  was  created.  Fot 
in  that  case,  there  would  be  but  one  party  affected,  the  govem- 
ment  itself,  and  therefore  not  a  contract  within  the  meaning  of 
the  constitution.  The  trustees  of  such  a  corporation  would  be 
the  mere  mandataries  of  the  state,  having  no  personal  interest 
involved,  and  could  not  complain  of  any  law  that  might  abridge 
or  destroy  their  agency.     But  it  would  be  otherwise  with  a  cor- 
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poration,  such  as  that  under  consideration:  for  though  a  part 
of  the  endowment  of  the  Montpelier  academy  may  eventually 
proceed  from  the  state,  yet  they  bestow  nothing,  until  the  in- 
stitution shall  be  able,  from  its  own  resources,  to  afford  accom- 
modations for  forty  scholars,  when  a  sum  not  exceeding  two 
two  thousand  five  hundred  dollars,  is  to  be  annually  paid  out  of 
the  treasury,  to  be  graduated  by  the  number  of  indigent  students 
that  are  boarded  and  instructed  in  the  school.     So  that  the  in- 
stitution does,  in  truth,  originate  in  private  charities,  not  at  all 
affected  in  its  essential  character  by  the  moneys  given  by  the 
state.      The  trustees  and  instructors  do  not  thereby  become 
agents  or  officers  of  the  government,  nor  does  the  property  pur- 
chased, or  the  donations  made,  appertain  to  the  public.     The 
power  to  appoint  all  the  officers  of  the  institution  still  abides 
exclusively  in  the  trustees,  who  fix  the  course  of  studies,  the 
salaries  to  be  paid,  fill  all  vacancies  that  occur,  and  administer 
and  apply  the  funds  of  the  institution  at  their  pleasure. 
•   Agam,  the  trustees  named  in  the  first  section  of  the  charter 
of  1833,  are  authorized  to  acquire  property  in  all  the  modes 
known  to  the  laws  of  Louisiana,  one  of  which,  by  donation  tn- 
ier  vivos,  is  expressly  mentioned.    By  the  documents  coming  up 
with  the  record  it  appears  that  they  did  accordingly  purchase  cer- 
tain real  prox)eriy,  and  on  the  tenth  of  January,  1834,  receive  by 
donation  from  I.  T.  Preston  a  house  suitable  for  the  academy, 
and  the  lands  on  which  it  stood.     The  persons  then  acting  as 
trustees  were  those  designated  in  the  charter  of  1833,  or  others 
appointed  as  their  successors  under  that  law.     They  accepted 
the  trusts,  entered  upon  the  duties  prescribed,  and  became  the 
assignees  and  donees  of  all  acquisitions  made  for  the  benefit  of 
the  academy.    The  donation  was  made  to  them,  not  to  the  de- 
fendants, who  were  unlmown  to  the  donor,  and  subsequently  in 
a  way  not  recognized  by  the  charter.     He  could  not  have  antici- 
patedy  and  never  consented  that  his  donation  should  pass  into 
other  hands  than  those  of  the  trustees  created  by  the  law  of 
1833.    The  state  stipulated  with  him  through  these  trustees, 
that  his  gifts  should  inure  to  the  benefit  of  the  academy  and  be 
forever  administered  by  the  persons  named  in  that  act,  and  their 
successors  chosen  as  is  therein  prescribed.    It  was  clearly  a  con- 
traot  entered  into  between  the  donor  and  trustees  for  the  trans- 
fer and  perpetual  security  of  property  under  the  plighted  faith 
of  the  state.    Nevertheless  the  legislature  have  eniirely  over- 
thrown this  board  of  trustees  without  observance  of  any  of  the 
forms  of  law,  and  transferred,  against  their  consent,  all  their 


690  MoNTP£Li£K  Academy  v.  Qeobgjs.    [Lcraimana^ 

powers  and  righta  to  five  other  persons,  whom  they  sabstitata 
and  appoint  in  their  stead. 

It  is  plain  that  two  boards  of  trustees  can  not  exist  at  the  same 
time.  If  the  five  created  by  the  act  of  1836  have  a  l^;al  exist- 
ence, then  the  first  board  is  abolished.  And  if  the  legislature 
can,  at  pleasure  and  without  judicial  proceedings,  destroy  one 
board  and  create  another,  there  is  no  constitutional  limit  to 
their  power.  They  might  proceed  one  step  further,  abolish  both 
boards,  and  appropriate  the  funds  of  the  institution  to  the  use 
of  the  state.  Such  would  be  the  alarming  consequences  to 
which  the  doctrine  set  up  by  the  defendant's  counsel  must  lead, 
unless  some  restraint  be  set  upon  legislative  authority. 

This  view  of  the  subject  is  abundantiy  sustained  by  English 
authorities,  were  it  necessary  to  call  in  their  aid.  Justice  Black- 
stone,  Com.  2,  67,  in  speaking  of  a  corporation,  says,  it  is  a 
franchise  for  a  number  of  persons  to  be  incorporated  and  exist 
as  a  body  politic,  with  a  power  to  TnaintAin  perpetual  succession, 
and  to  do  corporate  acts,  and  each  individual  of  such  corpon- 
tion  is  also  said  to  have  a  franchise  or  freedom.  There  is  a 
grantor  and  grantee  whose  assent  is  necessary;  the  king  parts 
from  his  prerogative  under  an  implied  promise  not  to  bestow  the 
same  franchise  on  another  corporate  body.  It  therefore  involves 
a  contract  not  to  reassert  the  right,  to  grant  it  to  another,  or 
impair  it.  And  Justice  Buller,  in  the  case  of  King  v.  Panmore, 
3  T.  B.  24G,  observes,  that  the  grant  of  incorporation  is  a 
contract  between  the  crown  and  a  number  of  persons,  the  lat- 
ter of  whom  undertake,  in  consideration  of  the  privil^fes  be- 
stowed, to  exert  themselves  for  the  good  government  of  the 
place.  If  they  fail  to  perform  their  part  of  it,  there  is  an  end 
of  the  compact.  To  the  same  effect  may  be  consulted  PoweU 
on  Contracts,  6;  Fletcher  v.  Pecifc,  6  Cranch,  87;  1  Ld.  Raym. 
5;»  S.  C,  2  T.  R.  346;  1  Kyd  on  Corp.  25. 

The  sanctity  of  contracts  is  equally  protected  by  that  system 
of  jurisprudence  from  which  our  own  is  derived.  Nemo  potest 
mutare  consilium  suum  in  alterius  injuriam:  Dig.,  tit.  60, 1.  76. 
Sicut  ab  initio  libera  est  potestas  habendi,  vel  non  habendi  con- 
tractus, ita  renuntiare  semel  constituffi  obligationi  adversario  non 
consentiente  nemo  potest:  L.  Sicut  initio  liberat,  5  Code  de  Ob. 
Upon  which  a  learned  commentator  remarks:  "  II  est  done  cer- 
tain que  nous  ne  pouvons  pas  changer  de  sentiment,  sitot  que 
Tacte  ne  depend  plus  de  notre  volonte.  Les  contrats  nous  en 
f oumissent  un  example  familier,  des  lorsqu'ils  sont  dos  et  pa^ 

1.  FMUp$  T.  Bmrjf, 
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faits,  rune  des  parties  ne  pent  pas  e'en  degager  malgre  I'autre 
ni  Tompre  un  traite,  dont  rexecation  est  deyenue  necessaire:  2 
Danton,  217. 

Nor  does  our  constitution  create  or  establish  any  new  princi- 
ple of  jnstice:  it  only  enforoes  those  immutable  laws  of  natural 
equity  that  prevail  throughout  the  world,  and  existed  long  be- 
fore codes  or  constitutions  were  known.  This  subject  has  been 
fully  examined  by  some  of  the  ablest  jurists  in  our  country,  in  the 
celebrated  case  of  the  Dartnumlh  College  y.  Woodward^  and  the 
question  finally  setUed  by  the  judges  then  on  the  supreme  bench 
of  the  United  States,  with  only  one  dissenting  voice:  4  Wheat. 
518.  From  that  case  it  appears  that  the  Bev.  Eleazar  Wheelock, 
of  Connecticut,  originated,  about  the  year  1784,  at  his  own  ex- 
pense and  on  his  own  estate,  a  school  for  the  education  of  In- 
dians; that  thereafter,  various  contributions  and  donations  were 
made  for  the  advancement  of  the  institution,  which  was  incor- 
porated by  the  king  of  England,  and  erected  by  charter  into  a 
college,  called  Dartmouth  college,  for  the  general  purposes  of 
education.  The  number  of  trustees  was  limited  to  twelve;  and 
the  usual  powers  of  acquiring  property,  of  suing  and  being  sued, 
etc.,  were  imparted  as  to  other  incorporations.  The  trustees, 
were,  moreover,  empowered  to  appoint  all  the  instructors  and 
officers  of  the  college,  and  to  perpetuate  their  own  body  by  fill- 
ing any  vacancies  that  might  occur;  no  endowment  whatever 
having'been  made  by  the  crown. 

The  legislature  of  New  Hampshire,  where  the  college  was  lo- 
cated, x>assed  various  laws,  modifying  and  enlarging  the  charter 
of  the  institution.  One  of  June,  181G,  provides,  that  the  trus- 
tees shall  thereafter  be  called  the  trustees  of  Dartmouth  uni- 
versity, and  their  number  increased  from  twelve  to  twenty-one, 
including  the  old  board,  and  to  them  were  transferred  all  the 
powers  of  the  trustees  of  Dartmouth  college.  The  act,  more- 
over, provides  for  the  appointment  of  a  board  of  twenty-five 
overseers,  who  are  invested  with  a  general  superintending  au- 
thoriiy .  The  court  thought  that  the  original  charter  was  a  com- 
pact between  the  crown,  tiie  trustees,  and  donors  of  property,  for 
the  benefit  of  the  institution,  and  that  the  acts  of  the  legislature 
of  New  Hampshire,  by  increasing  the  number  of  trustees,  ap- 
pointing twenty-five  overseers,  new  modeling  and  enlarging  the 
charter,  and  by  transferring  the  property  from  the  old  board  to 
the  new,  was  a  violation  of  that  compact  and  repugnant  to  article 
1,  section  10,  of  the  constitution  of  the  United  States  above 
cited. 
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The  question  involyed  in  th<^  cause  now  under  consideiaiioii 
is,  in  principle,  essentially  tiie  same  with  that  settled  bj  the 
supreme  court  of  the  United  States,  in  the  case  of  the  Dartmoath 
college.  The  two  cases  differ  only  in  the  degree  (if  injuiy  com- 
plained of;  that  tribunal  thought  that  the  rights  of  the  coipoxa- 
tors  were  infringed,  by  increasing  the  board  of  trustees  from 
twelve  to  twenfy-one  members;  then,  for  a  much  stronger  reason, 
is  the  charter  of  the  Montpelier  academy  violated,  by  a  law  en- 
tirely removing  one  board  and  substituting  another  in  its  stead. 

We  are  then  of  opinion  that  the  law  of  the  thirtieth  of  March, 
1833,  incorporating  the  Montpelier  academy,  was  in  the  natore 
of  a  contract  between  the  state,  the  trustees  therein  named,  and 
the  donors  of  property  for  the  benefit  of  that  institution,  and 
that  the  acts  of  the  legislature  of  the  ninth  of  January,  1834, 
and  of  the  twentieth  of  January,  1836,  above  cited,  are  repiig* 
nant  to  the  constitution  of  the  United  States,  and  that  of  Loni* 
siana. 

Wherefore,  it  is  ordered  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Lawson^  on  behalf  of  the  defendants,  applied  for  a  rehearing, 
and  me  case  was  suspended  until  this  term,  when  a  rearguinent 
was  had. 

By  Court,  Mobpht,  J.  This  case  has  come  before  us  on  a  re- 
hearing. The  grounds  and  arguments  urged  by  the  appeUanti 
are  substantially  the  same  as  were  addressed  to  the  court,  on  the 
former  trial;  although,  from  the  zeal  and  industry  of  counsel, 
they  have  received  new  illustrations,  and  have  been  much  more 
fully  developed.  After  the  most  attentive  consideration  we  haye 
been  able  to  give  to  the  whole  subject,  we  must  declare  that  the 
views  of  this  court,  as  at  present  organized,  have  coincided  with 
those  expressed  in  the  opinion  already  delivered. 

It  is  therefore  ordered  that  the  judgment  of  this  court  remain 
undisturbed. 


IicpAiRiNO  Obuoation  ot  CoNTaACT.— A  Btatate  which  dlTeiti  poiran 
granted  to  a  corporation  by  a  prior  Btatate,  nnlees  the  corporation  be,  in  iti 
itrictest  sense,  public,  impairs  the  obligation  of  a  contract,  and  is  conseqaoitlj 
nnconstitational  and  void:  TViuteet  t.  Bradbwy^  26  Am.  Deo.  515;  TnMiU 
1^  UnivertU^  y.  Foy,  3  Id.  672. 
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Sheets  v.  Culver. 

[14  LonuZAlTA.  449.] 
NaOOTIABLK  P&OMISSOBY  NOTES  MAT  BB  AtTAOHBD  BT  AoTUAL  SeIZURB  Or  bj 

the  usual  methods,  in  the  hands  of  a  person  holding  them  as  the  property 
of  the  debtor. 

NlOOTIABLB  KOTE  TO  THE  DEFENDANT  AS  PaTEE  CAN  NOT  BE  ATTACHED  in 

the  hands  of  the  maker  as  a  debt  due  the  defendant  from  him,  after  it  has 
been  placed  in  drcaUtion. 

Appeal.  Action  by  plaintiffs  as  indorsees  of  a  note  made  and 
executed  by  Culver.  The  action  was  commenced  by  attachment, 
attachment  served,  and  Phillips  summoned  as  garnishee  to  an- 
swer interrogatories.  He  stated  that  he  owed  a  debt  to  Culver, 
but  had  given  his  negotiable  note  for  the  amount,  and  that  it 
was  then  in  circulation,  he  did  not  know  in  whose  hands.  The 
opinion  states  the  other  facts. 

Clarke  and  Eggleslon,  for  the  appellants. 

Maybiny  contra. 

By  Court,  Mobpht,  J.  This  suit  commenced  by  attachment. 
The  plaintiffs  having  obtained  a  judgment  against  William  D. 
Culver,  one  of  the  defendants,  took  a  rule  against  the  garnishee, 
John  M.  Phillips,  to  show  cause  why  he  should  not  pay  th« 
amount  of  said  judgment,  out  of  said  defendants'  property,  at* 
tached  in  his  hands.  The  garnishee,  in  answer  to  this  rule, 
averred,  that  nothing  belonging  to  William  D.  Culver  had  ever 
been  attached  in  his  hands,  and  denied  being  indebted,  in  any 
way,  to  said  defendant. 

To  judge  of  the  liability  of  this  garnishee,  it  will  be  necessary 
to  notice  such  parts  of  his  answers  to  plaintiffs'  interrogatories 
as  may  be  material  to  the  view  we  have  taken  of  this  case.  These 
answers  were  filed  on  the  ninth  of  July,  1838.  He  ''  declares, 
that  on  tlie  second  of  April  preceding,  he  purchased,  jointiy 
with  one  C.  C.  Rhodes,  the  steamboat  Clinton,  from  Louisa  D. 
Culver,  assisted  by  her  husband,  the  defendant  in  this  suit,  and 
one  James  Knowles,  for  the  sum  of  ten  thousand  five  hundred 
dollars;  that  he  and  his  co-purchaser  paid  three  thousand  dol- 
lars in  cash,  and  for  the  balance,  gave  their  notes,  part  of  them 
drawn  by  himself,  and  indorsed  in  blank  by  Ehodes,  and  part 
drawn  by  Bhodes  and  indorsed  by  himself  in  blank,  payable  at 
six,  twelve,  and  eighteen  months,  at  the  Atchafalaya  bank,  in 
this  city;  that  he  held  himself  justly  indebted  to  the  holder  or 
holders  of  his  notes,  but  that  he  was  unable  to  say  who  were  the 
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holders."  The  opinion  we  have  formed  as  to  the  absence  of  any 
liabilify  on  the  part  of  the  garnishee  under  these  answers,  ren- 
ders it  nnnecessaiy  for  us  to  notice  a  question  raised  in  relation 
to  the  rights  of  a  husband  over  the  personal  property  of  his  wife» 
under  the  common  law,  which  is  admitted  to  prevail  in  Kentucky, 
the  domicile  of  these  parties. 

Our  code  of  practice  (art.  246,  ei  seq.)  points  out  the  manner 
of  attaching  rights  and  credits  belonging  to  a  debtor,  in  the 
hands  of  a  third  person.  It  provides,  that  such  third  person 
may  be  cited  to  declare,  on  oath,  what  property  belonging  to  de- 
fendant he  has  in  his  possession,  or  in  what  sum  he  is  indebted 
to  such  defendant.  It  is  evident,  that  negotiable  notes,  from 
their  very  nature,  can  be  attached  but  in  two  ways,  to  wit,  by 
actual  seizure  of  the  notes  themselves,  or  by  attachment  in  the 
hands  of  a  person  holding  them,  as  the  properly  of  the  debtor. 
In  this  case,  negotiable  paper,  supposed  to  belong  to  defend- 
ant, is  attempted  to  be  attached  by  interrogatories  propounded 
to  the  maker,  and  upon  the  latter  answering  that  he  does  not 
know  by  whom  his  notes  are  held,  he  is  sought  to  be  made  liable 
as  if  he  had  actually  declared  himself  indebted  to  defendant. 
Untenable  as  such  a  position  would  seem  to  be,  an  effort  has  been 
made  to  support  it  by  argument.  It  is  said  that  the  attachment 
was  laid  in  garnishee's  hands  before  he  had  notice  of  the  trans- 
fer of  his  notes,  and  a  series  of  decisions  of  this  court  have  been 
cited  by  the  coimsel  for  the  appellants,  to  show  the  transferee 
of  a  debt  is  only  possessed  as  it  regards  third  persons,  after 
notice  has  been  given  to  the  debtor,  of  the  transfer  having  been 
made;  than  this,  there  is,  perhaps,  no  principle  of  our  laws 
better  settled;  but  it  obviously  applies  only  to  credits  not  in  a 
negotiable  form. 

As  to  notes  indorsed  in  blank,  which  circulate  and  pass,  from 
hand  to  hand  by  mere  delivery,  it  has  never  been,  nor  can  it  be 
pretended,  that  any  notice  of  transfer  is  necessary:  La.  Code, 
8128.  If,  then,  no  such  notice  is  ever  given,  how  is  a  garnishee, 
who  has  issued  his  promissory  note,  indorsed  in  blank,  to  know 
in  whose  hands  it  happens  to  be  at  the  precise  moment  when  he 
is  called  upon  to  answer  interrogatories  ?  and  if,  perchance,  he 
were  to  know  that  his  note  was  still  the  property  of  the  defend- 
ant, and  were  so  to  declare  it,  could  such  a  proceeding  restrain 
its  negotiability?  Could  it  affect  the  rights  of  a  bona  fide 
hol&er?  Surely  not.  The  ownership  of  negotiable  paper  is  in- 
cessantly varying,  before  its  maturity,  and  the  obligation  of  the 
maker  of  such  instruments  is  not  to  x>ay  to  any  particular  per- 
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Bon,  but  to  the  holder,  at  matoiiiy,  whoever  he  may  be.  Thus^ 
it  is  obyiouB,  that  the  garnishee,  in  this  case,  could  give  na 
other  answer  than  that  he  has  made,  and  it  is  eqnallj  obyious^ 
that  by  pursuing  this  course,  the  plaintiffs  have  attached  na 
property  out  of  which  their  judgment  can  be  satisfied. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg* 
ment  of  the  district  court  be  affirmed,  with  costs. 


Neootiabls  Securities  mat  be  Attached  m  money  due  the  defendant  i» 
the  attachment:  Skinner  v.  Moore,  SO  Am.  Deo.  155;  bank  bills  are  sabjeoi 
to  attachment:  Spencer  v.  BkufdeU,  17  Id.  412. 


Whtenet  v.  Ooban  Insuranob  Co. 

[U  LouznANA,  485.) 

Implikd  Wabrantt  ot  Seaworthiness  includes  whatever  is  requisite  for 

the  safe  and  secure  naWgation  of  the  vesseL 
Nbolbct  to  Employ  a  Competent  Pilot  in  entering  a  port  where  it  is  tho 

custom  of  vessels  to  take  a  pilot  on  board,  is  a  breach  of  the  implied 

warranty  of  seaworthiness. 
Masters  of  Vessels  Entering  or  Departing  from  the  Missibsippz  ar» 

bound  by  the  usages  of  that  port  to  take  on  board  a  pilot,  whenever  it  ia 

practicable  for  them  to  procure  one. 
Ck>MPETBNCY  AND  Skillfulness  OF  A  MASTER  will  not  ezcuse  his  neglect  to 

conform  to  the  usage  of  a  particular  port,  in  going  to  and  from  which  it 

was  customary  for  vessels  to  engage  a  pilot. 

UirCONTRADICTED  PrOOF  OF  A  PARTICULAR  USAGE  BT  WHICH  YSSSEUI  of  • 

certain  class  were  exempted  from  the  custom  of  a  port  respecting  tho 
employment  of  pilots,  is  alone  sufficient  to  discbarge  the  insured  of  their 
warranty  of  seaworthiness  to  the  insurers. 

Appeal.    The  opinion  states  the  facts. 

C,  if.  Conrad,  for  the  appellants. 

Benjamin^  contra. 

By  Court,  Morpht,  J.  This  is  a  suit  on  a  policy  of  insurance 
on  the  steamboat  Convoy.  The  insurance  was  for  a  voyage  from 
New  Orleans  to  Mobile  and  back  to  this  port.  On  her  home- 
ward trip,  and  when  about  entering  the  mouth  of  the  Missis- 
sippi, the  boat  was  lost,  as  is  alleged,  by  the  perils  insured 
against,  to  wit,  the  perils  of  the  sea.  The  only  question  here 
turns  on  the  seaworthiness  of  the  boat,  for  not  having  had  on 
board  a  competent  pilot  at  the  time  the  accident  happened  by 
which  the  boat  was  lost;  seaworthiness  is  an  implied  warranty 
in  every  policy  of  insurance;  to  constitute  it,  a  vessel  must  not 
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only  be  tight,  Btanch,  and  strong,  but  must  be  provided  with 
eveijthing  necessary  for  the  purpose  of  safe  and  secure  naviga- 
tion. It  is  a  question  of  some  mercantile  interest,  and  comes 
before  us,  we  think,  for  the  first  time. 

The  .testimony  shows  that  the  Convoy,  on  her  outward  trip  to 
Mobile,  took  a  pilot  at  the  Balize.  That  when  returning  to  thi<« 
port,  she  was  hailed  by  a  regular  pilot-boat  at  about  eleven 
o'clock  in  the  night,  and  at  a  distance  of  twenty  miles  off  the 
Mississippi;  that  on  the  o£Eer  of  a  pilot,  the  captain  answered 
that  he  had  no  use  for  one,  but  that  his  boilers  being  dam- 
aged and  out  of  order,  he  requested  the  pilot-boat  to  keep 
alongside  of  him  until  day-light,  lest  he  should  be  blown  to  sea; 
that  the  offer  of  a  pilot  was  once  or  twice  repeated,  and  again 
refused  by  the  captain;  that  after  giving  the  com-se  and  distance 
to  the  light-house,  the  pilot-boat  left  the  Convoy;  that  the  next 
morning,  at  about  three  o'clock,  the  boat  reached  the  Balize, 
came  to  anchor,  and  shortly  afterwards  attempted  to  cross  the 
bar  without  waiting  for  a  pilot,  or  making  any  effort  to  procura 
one;  that,  in  this  attempt,  she  struck  on  one  of  the  outermost 
breakers,  and  there  went  to  pieces. 

There  is  some  contrariety  of  evidence  as  to  the  immediate 
cause  of  the  loss  of  this  boat.  The  witnesses  for  the  plaintiffs 
say,  that  it  was  owing  entirely  to  the  want  of  steam  and  suffi- 
cient sails  to  stem  the  current  at  the  entrance  of  the  Mississippi; 
that  in  consequence  of  this  innavigability  of  the  boat,  sho 
drifted  while  in  the  channel,  and  in  the  very  act  of  going  orer 
the  bar;  while  the  defendants'  vntnesses  testify,  that,  inasmuch 
as  the  boat  had  been  able  to  sail  about  twenty  miles  from  the 
place  where  she  was  offered  a  pilot  to  the  Balize,  any  regular 
pilot  could  have  taken  her  safely  into  the  Mississippi  that  very 
night,  because  the  weather  was  clear,  and  the  draft  of  the  boat 
light,  and  that  the  running  aground  on  the  outermost  breaker 
from  the  bar,  can  only  be  imputed  to  the  inexperience  of  those 
who  undertook  to  bring  her  in  the  next  day;  but  for  the  pur- 
poses of  this  inquiry,  it  matters  not  absolutely  what  was  the  im- 
mediate and  true  cause  of  this  accident.  The  question  before 
us  is:  has  there  been,  in  this  case,  a  breach  of  the  implied  war- 
ranty of  seaworihinesc,  from  the  want  of  a  competent  pilot  oo 
board?  If  there  has  been  such  a  breach,  whether  the  loss  has 
been  the  immediate  consequence  of  it  or  not,  pro^dded  it  can 
by  any  reasonable  probability  be  ascribed  to  it,  the  underwriters 
arc  discharged  from  all  liability:  2  Ph.  Ins.  118;  Hughes,  308; 
1  Marsh.  165. 
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The  general  rule  is,  that  in  eveiy  well-appointed  port,  where 
pilots  are  to  be  had,  a  vessel  arriving  upon  pilotage  ground  is 
bound  to  take  one.  The  duty  is  the  more  imperative  on  the  ap- 
proach to  a  river  of  difficult  access,  where  the  navigation  requires 
not  only  nautical  skill,  but  local  knowledge  and  constant  prac- 
tice. There  are  few  states  provided  with  as  good  a  system  of 
pilotage  as  we  have;  the  attention  of  our  general  assembly  has 
been  turned  to  the  subject  at  a  veiy  early  period,  and  from  its 
importance  it  has  been  legislated  upon  from  time  to  time  up  to 
the  statute  of  1837,  which  embodies  most  of  the  r^pilations  to 
be  found  in  the  former  enactments  in  relation  to  pilotage.  It 
provides,  that  branch-pilots  shall  be  appointed,  not  to  exceed 
fifty  in  number;  that  they  shall  be  citizens  of  the  United  States; 
shall  have  resided  two  years  in  the  countiy;  shall  undergo  an 
examination;  give  security  for  their  good  behavior,  and  be  com- 
missioned by  the  state;  their  duties  are  pointed  out,  and  the 
rates  of  pilotage  fixed;  and  it  is  made  penal  for  any  person  not 
being  a  branch-pilot,  to  pilot  any  ship  or  vessel  in  or  out  of  the 
Mississippi,  when  a  branch-pilot  offers,  etc. 

Under  a  system  of  pilotage  thus  organized,  it  has  not  been, 
nor  can  it  be  denied,  that  the  laws  and  usages  of  this  port  con- 
template, that  all  masters  of  vessels,  when  coming  in  or  going 
out  of  the  Mississippi,  are  to  take  a  pilot  on  board,  whenever  it 
is  practicable  for  them  to  procure  one.  There  are,  undoubtedly, 
cases  in  which  the  masters,  for  the  safety  of  their  ships,  must 
take  upon  themselves  to  navigate  them  into  the  river  without  the 
assistance  of  a  pilot.  These  cases  must  form  exceptions  to  the 
rule,  and  must  be  adjudicated  upon  according  to  their  peculiar 
and  respective  circumstances.  In  the  present  case,  no  stress  of 
weather  is  alleged;  no  effort  is  shown  to  have  been  made  to  pro- 
cure a  pilot  on  the  day  the  boat  was  lost;  it  appears,  on  the  con- 
trary, that  the  services  of  one  had  been  repeatedly  refused  the 
preceding  night.  But  the  plaintiffs  contend,  that  they  have  dis- 
charged their  warraniy  to  the  underwriters,  as  relates  to  a  pilot 
being  taken  on  board,  because  the  captain  of  the  boat  was  skill- 
ful and  experienced,  and  that  it  is  not  usual  for  steamboats  trad- 
ing between  this  port  and  Mobile  to  employ  the  commissioned 
pilots.  This  particular  usage,  tending  so  materially  to  diminish 
the  security  held  out  to  the  underwriters  under  the  customary 
pilotage,  as  regulated  by  law,  should  be  established  clearly  and 
beyond  contradiction,  and  should  be  shown  to  have  been  acqui* 
esced  in  by  those  who  are  to  be  affected  by  it. 

In  support  of  such  usage,  the  record  exhibits  the  declarations 
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of  seTexal  captains  of  Bteamboats;  they  say,  that  it  is  not  cos* 
tomaiy  for  a  majoritj  of  the  steamboats  engaged  in  the  Mobile 
trade  to  take  in  pilots  at  the  Balize;  that  they  have  never  em- 
ployed them,  or  at  least  Teiy  seldom;  and  that  they  beliere  them- 
selves as  competent,  and  as  well  acquainted  with  this  navigation, 
as  any  commissioned  pilot.     On  the  other  hand,  the  defendant's 
^tnesses  represent  the  usage  of  taking  pilots  at  the  Balize,  as 
general  and  common  to  steamboats  as  well  as  other  vessels; 
they  say  that  sometimes  the  Mobile  steamers  steal  ont  of  the 
river  by  the  pass  a  la  Loutre,  to  avoid  taking  a  pilot,  and  that 
frequent  accidents  have  been  the  consequence  of  such  a  course 
of  conduct.    That  it  is  a  matter  of  rare  occurrence  for  steam- 
boats to  go  out  or  come  into  the  river,  without  employing  a 
pilot  like  all  other  vessels;  and  that  on  her  outward  trip,  the 
Convoy  herself  conformed  to  this  general  usage  by  taking  a  pilot; 
the  agent  of  the  pilots  testifies,  that  he  has  collected  pilotage  fees 
from  steamboats  as  from  other  vessels.     Thus  it  is  seen,  that 
this  usage  invoked  by  the  plaintiflh  is  far  from  being  firmly  estab- 
iished,  at  least  not  so  as  to  warrant  the  presumption,  that  insor- 
.-ances  are  effected  in  reference  to  it.    The  competency  of  the 
•^captain  is  attested  by  two  seamen  who  have  sailed  under  his 
•command  at  different  times;  they  declare  him  to  be  skillful,  ex- 
perienced, and  well  acquainted  with  the  navigation  of  this  river. 
In  a  port  like  this,  where  there  are  regular  pilots  commissioned 
by  the  state  for  the  safely  of  our  shipping,  our  insurance  officers 
liave  a  right  to  expect  that  the  insured  will  avail  themselves  of 
•  their  services  and  experience.    Nothing  short  of  the  most  posi- 
xtive  and  uncontradicted  proof  of  a  particular  usage  with  r^ard 
to  steamboats  in  the  Mobile  trade,  could  induce  us  to  say,  that 
the  insured  can  discharge  their  warranty  of  seaworthiness  to  the 
insurers,  by  administering  proof  of  the  supposed  knowledge  and 
•experience  of  a  captain,  where  his  boat  has  been  lost  without 
having  a  pilot  on  board,  and  it  was  practicable  to  procure  one. 
The  competency  of  a  captain  would  in  every  case  be  established 
by  that  kind  of  evidence,  which  is  the  easiest  to  be  obtained,  and 
the  least  to  be  trusted,  to  wit,  the  opinions  which  men  of  the 
same  calling  are  always  found  v^illing  on  occasions  of  this  sort, 
to  express  in  favor  of  each  other.    Whatever  may  be  our  respect 
generally  for  the  finding  of  juries  in  matters  of  fact,  yet,  when 
we  disagree  with  them,  it  is  our  province,  nay,  our  duly,  to 
correct  their  errors  of  fact  as  well  as  of  law. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  reversed,  and  that  ours  be  for  tht 
defendants,  with  costs  in  both  courts. 
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Mabihb  Insubakgi.— Lo68  OoGASioirBD  ST  Kkolxgt  to  BicrLOT  ▲  FUJOft 
will,  where  the  loes  is  a  direct  and  inunediate  ocmaeqaeQce  of  the  n^lecti 
diflcharge  the   inaorerB   of  the  ship,  fireig^t^  or  cargo,  of  their  liability. 
The  obligation  imposed  upon  the  aarared  to  take  a  pilot  on  board  the  Tessel, 
when  a  port  has  been  reached  at  which  it  is  the  onstom  to  employ  the 
aid  of  a  professional  pilots  it  has  nsnaUy  been  conceded,  arises  under  the  im- 
plied warranty  indnded  in  the  insoranoe,  that  the  vessel  is  in  all  respects 
seaworthy.    In  marine  insurance  the  assured  is  understood  impliedly  to  war- 
rant, by  the  mere  fact  of  effecting  the  insurance,  independently  of  the  ex- 
press terms  employed  in  the  poUoy,  that  the  Tsesel  is,  at  the  time,  entirely 
seaworthy: Ph.  Ins.,  sec.  G05;  BamewaUY.Ckmrch^2AiiLJ>eo,,  180;  Warrenrl 
UnUed  /jw.  C7o.,  1  Id.  164,  and  cases  cited  in  the  note.    The  warranty  in* 
eludes  not  only  the  materials  of  which  the  vessel  is  composed,  and  her  se- 
eority  as  regards  oonstructian,  but  also  whatever  is  essential  to  safe  and  sue* 
eeasf ul  navigation  and  the  conduct  and  completion  of  the  voyage.    The  skill, 
oompetence,  knowledge,  and  ability  of  the  master,  number,  character,  and  effi- 
eiency  of  the  crew,  condition  of  the  tackle,  sails,  and  rigging;  sufficiency  of  the 
stores  and  general  equipment,  are  embraced  within  the  implied  warranty  of  sea- 
worthiness.   By  any  material  fiulnre  or  deficiency  in  these  requisites,  the 
condition  upon  which  the  liability  of  the  underwriter,  in  whole  or  in  part^ 
depends,  is  forfeited,  and  the  latter  thereby  discharged  in  case  of  loss:  Ph. 
Ins.,  sec  096.    When,  therefore,  the  insured  vessel  has  arrived  at  a  particu- 
lar port  at  which  the  aid  of  a  professional  pilot,  or  of  some  person  possessing 
competent  knowledge  and  skill  in  local  navigation,  is  required  as  a  precau- 
tion necessary  to  entire  safety,  the  employment  of  such  a  person  is  just  as 
requisite  to  seaworthiness  as  a  competent  master,  reliable  officers,  and  a  suf- 
ficient crew  are  so  in  general:  Id.,  sec.  712;  Hildyard  on  Marine  Insurance, 
116;  Pars,  on  Marine  Insurance,  384;  Amould  on  Marine  Insurance,  8d  ed., 
004.    The  obligation  to  obtain  the  aid  and  services  of  a  pilot  will,  of  course, 
be  controlled  by  the  law  and  the  usage  that  prevail  at  the  particular  port, 
to  or  from  which  the  entry  or  departure  is  effected.    In  most,  if  not  all, 
civilized  countries,  a  system  of  pilotage  is  established  and  regulated  by  law 
and  maintained  by  the  state.    The  master  of  a  vessel  would  not  naturally 
be  required  to  make  more  than  the  ordinary  and  usual  attempt  to  procure  a 
pilot  upon  arriving  at  a  port  which  he  desired  to  enter.    Nothing  more  could 
be  demanded  of  him  than  to  conform  to  the  usual  custom  and  practice  in 
that  respect. 

Aa  has  been  stated,  a  pilot  is  requisite  to  seaworthiness.  In  England  the 
doctrine  relative  to  the  implied  warranty  of  seaworthiness  in  marine  insur- 
ance, is,  that  the  warranty  only  comprehends  the  condition  of  the  vessel  at 
the  commencement  of  the  risk.  The  English  rule,  then,  may  be  stated  to  be 
that  the  negligence  of  the  master  in  failing  to  take  a  pilot  on  board  at  an 
intermediate  stage  of  the  voyage,  though  usage  requires  him  to  do  so,  will 
not  discharge  the  insurers  in  case  of  loss,  provided  the  ship  was  seaworthy 
when  she  si^ed,  the  master  and  crew  were  originally  competent,  and  the  loss 
was  occasioned  proximately  by  the  perils  insured  against:  Amould  on  Ma- 
rine Insurance,  604;  Pars,  on  Marine  Insurance,  384,  note  3;  the  role  ii 
stated  thus,  in  substance,  by  the  commentators,  upon  the  authority  of  recent 
English  deoLBions:  ffoUingioorth  v.  Broderick,  7  Ad.  &  £1.  40;  Sculler  v. 
Dixon,  8  Mee.  ft  W.  895.  In  these  cases  the  precise  question  of  responsi- 
bility for  loss  resulting  from  neglect  to  take  a  pilot  on  board,  was  not  in- 
rolved.  They  arose,  however,  from  alleged  defects  in  the  seaworthiness  of 
the  vessel,  and,  as  the  obligation  to  employ  a  pilot  proceeds  upon  the  ground 
that  it  is  a  constituent  element  of  seaworthiness,  the  principle  Lb  analogous 
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and  these  cases  may  therefore  be  said  to  modify  the  earlier  doctrino  declared 
in  the  English  courts.  It  was  held  by  Lord  Kenyon,  in  1797,  in  Law  r.  Holr 
lingsuforth,  7  T.  R.  160,  that  the  underwriters  were  discharged  from  their 
liability  upon  a  policy  of  insurance  upon  a  ship  and  cargcs  homeward  bound 
to  the  port  of  London,  although  a  pilot  had  been  taken  on  board  at  Orford- 
ness,  but  had  quitted  the  vessel  before  she  had  reached  her  moorings  in  the 
Thames.  In  Sadler  v.  Dixon^  supra^  Tindal,  C.  J.,  commenting  upon  Lam 
y.  Ifoliingsworth,  said:  "  This  case  must  be  allowed  to  bear  against  the  prin- 
ciple laid  down  in  later  authorities.  The  ground  of  tlic  decision  appears  to 
have  been,  that  there  was  no  pilot  on  board  during  the  time  the  ship  was 
sailing  up  the  river  Thames,  which  was  required  by  the  statute  5  Goa  II., 
and  that  it  was  an  implied  contract  upon  the  part  of  the  assured,  that  there 
ihould  be  such  person.  This,  at  least,  appears  to  be  the  ground  of  I^ird 
&enyon*s  judgment,  although  certainly  the  other  two  judges  seem  to  have 
considered  that  it  was  a  loss  arising  from  an  act  of  gross  negligence.  The 
decision  of  that  case  may  be  maintainable  on  ^e  ground  of  an  implied  war- 
ranty to  observe  the  positive  requisitions  of  an  act  of  parliament;  but  if  it 
is  to  be  taken  as  an  authority,  that  the  implied  warranty  on  the  part  of  the 
assured  extends  to  acts  of  negligence  on  the  part  of  the  master  and  crew, 
throughout  the  voyage,  we  think  it  can  not  be  supported  agaLnst  the  weight 
of  later  authorities." 

In  Phillips  V.  Tleadlam,  2  Bam.  &  Ad.  380,  it  was  held  that  the  master  of 
a  vessel,  having  arrived  at  the  port  of  destination,  where  there  was  a  regular 
establishment  of  pilots,  was  not  bound,  absolutely,  to  delay  his  ship  until  a 
pilot  should  come  on  board,  but  that  he  was  required  to  use  no  more  than 
ordinary  diligence  to  procure  a  pilot,  and  if  none  was  obtained,  he  might  at- 
tempt to  enter  the  harbor,  using  his  own  discretion  in  good  faith  under  the 
circumstances,  and  the  insurers  would  be  held  responsible.  The  action  in 
that  case  was  upon  a  policy  of  insurance  upon  the  ship  from  Liverpool  to 
Sierra  Leone  and  return.  The  ship  arrived  off  the  river  Sierra  Leone  at 
three  o'clock  in  the  evening,  and  the  captain  then  hoisted  the  signal  for  a 
pilot,  but  none  having  come  on  board  at  ten  the  following  morning,  he  at- 
tempted to  enter,  and  in  so  doing  the  vessel  struck  aground  and  was  lost 
So  in  PUlans  v.  Dalgemoy  Faculty  Dec  1808  to  1810,  p.  1,  reported  also  in 
Sansum's  Digest  of  the  Law  of  Insurance,  947,  the  master  of  a  ship  being  at 
Memel,  slipped  his  cables  and  ran  out  without  taking  a  pilot,  but  in  crossing 
the  bar  sti*uck  and  the  vessel  was  lost,  it  was  held,  that,  as  the  master  in  at- 
tempting to  depart  was  endeavoring  to  avoid  an  embargo  with  which  vesseU 
lying  at  that  port  were  threatened,  the  insurers  must  respond  for  the  loss. 

The  doctrine  which  prevails  in  the  United  States  is  at  variance  with  that 
apheUl  by  the  EngUah  authorities  in  relation  to  the  implied  warranty  of  sea- 
worthiness. It  holds  it  to  be  the  duty  of  the  assured  to  keep  his  vessel  sea- 
worthy during  the  different  periods  of  the  voyage  subsequent  to  its  commence- 
ment, and  if,  from  any  neglect  of  the  owner,  the  vessel  becomes  unaeaworthy, 
the  insurers  will  be  discharged  from  any  loss  resulting  as  a  consequence  of 
the  want  of  diligence:  3  Kent's  Com.  289;  Arnould  on  Marine  Ins.  606; 
McDowell  V.  Otrd,  MtU.  Ins,  Co,,  7  La.  Ann.  681.  The  American  doctrintf 
s  qualified,  however,  to  this  extent,  that  unseaworthiness  arising  after  ths 
commencement  of  the  voyage,  has  no  retrospective  operation,  so  as  to  destroy 
a  just  claim  in  respect  to  losses  which  have  occurred  prior  to  the  breach  of  the 
implicil  warranty;  and  also,  that  if  the  ship  sailed  seaworthy  for  the  voyage, 
Bub3e([uent  unseaworthiness  shall  not  operate  as  a  defense,  except  where  ths 
loss  is  distinctly  shown  to  have  been  occasioned  by  it,  and  the  unseaworthi- 
ness itself  to  have  arisen  from  the  negligence  or  misconduct  of  the  aasorsd, 
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or  his  agents:  3  Kent's  Con  289;  Amould  on  Marine  Ins.  607;  Paddock  ▼. 
FraniUn  Ins.  Co.,  11  Pick.  227.  The  effect  of  this  rale  when  applied  to  the 
obli^tion  imposed  upon  the  assured  to  employ  pilots  at  certain  stages  of  the 
voyage,  would  certainly  seem  to  be,  that  the  insurers  would  still  be  liable, 
though  an  entrance  or  offing  were  made  without  a  pilot,  if  the  loas  was 
proximately  occasioned  by  the  perils  iusured  against,  and  not  directly  attrib- 
utable to  the  neglect.  It  may  be  considered,  independent  of  what  may 
technically  constitute  a  breach  of  the  implied  warranty  of  seaworthiness,  and 
the  effect  of  such  breach,  that  the  master  of  a  vessel  entering  or  departing 
from  a  ]iort  where  it  is  the  custom  to  take  a  pilot  on  board  will  be  bound  so 
to  do,  or  to  exercise  reasonable  diligence  to  obtain  a  pilot;  and  the  ques- 
tion, what  constitutes  reasonable  diligence,  will  be  qualified  by  the  necessities 
under  which  the  master  was  acting.  In  McDoroeU  v.  Oetd,  MtU.  Ins.  Co., 
tupra,  Slidell,  J.,  speaking  for  the  court,  said:  *'It  may  be  considered  as 
well  settled  in  American  jurisprudence,  that  a  master,  in  entering  a  foreign 
port  where  pilots  are  usually  employed,  is  bound  to  approach  the  pilot  ground 
with  caution,  and  to  use  reasonable  diligence  to  obtain  a  pilot.  If  he  enters 
without  a  pilot,  and  the  vessel  grounds  and  is  wrecked  in  doing  so,  the  under- 
writers on  the  ship  are  not  answerable  for  the  loss  thereby  sustained,  unless 
it  be  shown  that  the  reasonable  diligence  to  obtain  a  pilot  was  unsuccessfully 
exerted,  or  that  circumstances  of  impending  danger  rendered  it  unsafe  to 
wait  for  a  pUot,  or  that  such  other  state  of  facts  existed  as  would  reasonably 
excuse  the  omission,  by  showing  its  necessity.**  This  principle  is  followed 
in  Kan  Syckel  v.  The  Ewiug,  Crabbe,  405;  De  Pom  v.  Jones,  1  Brev.  437. 

It  is  not  necessary,  when  the  circumstances  are  such  as  to  bring  the  case 

within  the  rule  making  the  employment  of  a  pUot  imperative,  that  the  per- 

ion  into  whose  charge  the  vessel  is  given  in  going  into  port,  should  be  a 

licensed  pilot.    It  will  be  sufficient,  where  the  contract  shows  no  stipulation 

to  the  contrary,  for  the  master  to  place  the  vessel  in  charge  of  a  pilot  familiar 

with  the  bar  and  channel,  who  had  been  accustomed  to  pilot  sea-going  vessels 

lurross  the  bar.     So,  where  the  master  of  a  steamship  bound  from  New  Orleans 

to  the  Rio  Grande,  took  on  at  the  former  place  the  captain  of  a  lighter  used 

at  the  latter,  and  who  was  familiar  with  the  bar  at  the  mouth  of  the  Rio 

Grande,  and  who,  upon  arriving  there,  informed  the  master  that  it  was  safe  to 

attempt  to  effect  a  crossing,  the  insurers  were  charged  for  the  loss  of  the  ves- 

>el:  Domingo  v.  Merchants*  Mat.  Ins.  Co.,  19  La.  Ann.  479.     The  rule  is  to  be 

understood  with  the  qualification,  that  the  employment  of  a  pilot  is  essential 

only  at  those  ports  where  such  in  the  usual  and  prevailing  practice,  usage, 

^d  custom.    Where  it  is  not  customary  to  take  a  pilot  on  board,  the  captain, 

mate,  or  any  other  competent  person  may  be  relied  upon:  KceUr  v.  Fireman*s 

/««.  Co.,  3  Hill,  250;  McaUand  v.  CharlesUm  F.  and  M.  Ins.  Co.,  3  Rich.  331. 

In  McMillan  v.  Union  Ins.  Co.,  ante,  the  court  held,  that  the  employment  of 

A  pilot  was  not  a  part  of  the  seaworthiness.     "  Nothing, *'  said  the  court,  "can 

enter  into  that  which  is  not  for  the  whole  voyage.     The  business  of  a  pilot 

IB  merely  temporary.    He  is  a  part  of  the  crew  of  a  vessel  only  for  a  few 

miles  or  a  few  hours.     He  navigates  her  only  occasionally,  and  under  such 

circumstances  it  would  be  an  abuse  of  terms  to  say,  that  a  competent  pilot 

was  necessary  to  make  a  vessel  seaworthy."    The  court  concluded,  that  if 

^m  neglect  to  employ  a  pilot  the  vessel  were  lost,  it  would  be  a  loss,  sim* 

ply>  which  was  not  within  the  perils  insured  against,  and  therefore  not  such  a 

loss  as  would  charge  the  insurers.    This  seems  to  be  the  better  doctrine:  Ses 

Bote,  Pars,  on  Marine  Ins.  285. 
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LiNBOOTT   V.   MoInTCBE. 

[IS  Maikb,  901.] 

Suit  mat  bk  Bbovoht  on  a  Pabol  Contract  for  the  sale  of  landi,  after  tte 
tame  haa  been  fully  executed,  and  nothing  remains  to  be  done  ezoepk  U 
pay  over  the  purchaae  price. 

Ck>NT&ACT  WHICH  MAT  BK  PERFORMED  WITHIN  A  YeAR  IS  not  Within  the  pn- 

visioQ  of  the  statute  of  frauds  in  reference  to  time. 

OONVKTANCB  OF  LaND  TO  ANOTHER  UPON  THB  LaTTER^  PbOMSS  TO  SELL  tilt 

same  and  pay  over  the  price  received  above  a  certain  som,  conttttntea  a 
tuffident  consideration  for  such  promise. 

Assumpsit  for  money  had  and  received.  Plaintiff  conTeyed  to 
one  Grover  certain  lands,  receiving  back  an  unsealed  instni- 
ment,  by  which  he  promised  to  reconvey  at  any  time  within  three 
years,  upon  being  paid  five  hundred  dollars.  Just  before  the 
three  years  expired,  defendant,  at  plaintiff's  request,  paid  to 
Grover  the  sum  due,  and  took  a  deed  to  himself,  agreeing  at  the 
time  to  sell  the  land  and  pay  over  the  difference  between  the 
sum  received  and  his  advances.  Defendant  sold  the  land  for 
eight  hundred  dollars.  Plaintiff  sues  for  the  difference  and  re- 
covers verdict.    Defendant  appealed. 

2>.  Chodenow,  for  the  defendant. 

Hayes  and  Cogswell^  aiid  J.  Shepley^  for  the  plaintiff. 

By  Court,  Weston,  C.  J.  The  consideration  for  the  promifle, 
upon  which  the  plaintiff  relies,  was  the  sale  by  him  of  a  certain 
interest  in  real  estate  to  the  defendant.  If  this  contract  of  sale 
had  been  an  executory  agreement,  there  being  no  note  or  mem- 
orandum in  writing,  signed  by  the  party  to  be  charged,  it  would 
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liaTe  been  Toid  by  tbe  statute  of  frauds,  and  would  therefore  have 
eonstitated  no  legal  consideration  for  the  defendant's  promise. 
Snt  the  consideration  was  executed.  The^  plaintiff  having  a 
legal  and  effectual  right  to  the  reconveyance  by  his  grantee  of 
certain  land,  put  the  defendant  by  substitution  in  his  place,  and 
thereupon  the  grantee  of  the  plaintiff,  by  his  appointment, 
<!onveyed  the  land  to  the  defendant,  in  pursuance  of  a  written 
agreement  between  the  plaintiff  and  his  grantee.  This  was 
a  valuable  interest  available  to  the  plaintiff,  which  thus  actually 
passed  to  the  defendant,  and  constituted  a  legal  consideration 
for  his  promise.  If  he  had  agreed  to  pay  therefor  a  gross  sum, 
there  could  be  no  doubt  that  such  a  promise  could  be  enforced 
at  law.  And  the  promise  might  be  contingent  or  qualified,  at 
the  pleasure  of  the  parties.  In  this  case  what  the  defendant 
was  to  pay  for  the  interest,  which  the  plaintiff  had  caused  to  be 
conveyed  to  him,  depended  upon  the  amount,  which  the  former 
might  realize,  upon  a  sale  of  the  premises.  That  being  done, 
the  amount  to  be  paid  became  a  matter  of  calculation,  which 
has  been  settled  by  the  jury.  The  sale  of  land,  if  executed,  is 
as  valid  a  consideration  for  the  promise,  as  the  payment  of 
money:  IHUingJiam  v.  Runnels ^  4  Mass.  400. 

In  the  case  of  Bunnd  v.  Tainior,  4  Conn.  568,  the  parties  had 
entered  into  a  parol  agreement,  by  virtue  of  which  they  were  to 
be  jointly  interested  in  the  purchase  and  sale  of  real  estate,  and 
the  profits  were  to  be  equally  divided  between  them,  whereupon 
certain  estates  having  been  bought  and  sold  at  a  profit,  the 
plaintiff  sustained  an  action  for  his  moiety;  and  it  was  held  not 
to  be  a  case  within  the  statute  of  frauds.  The  case  of  Rcss  v. 
Ibx^  10  Wend.  436,  is  not  distinguishable  in  principle  from  the 
one  before  us.  The  defendant's  testator  was  mortgagee  of  cer- 
tain real  estate  which  had  been  conveyed  to  l^iTn  by  deed,  con- 
ditioned to  be  void  upon  the  payment  of  a  certain  bond.  The 
plaintiff  subsequently  executed  an  absolute  deed  and  surrendered 
the  premises,  upon  a  parol  agreement  by  the  defendant's  testator, 
to  pay  to  the  plaintiff  the  excess,  which  he  might  realize  upon  a 
sale  of  the  land,  beyond  the  amoimt  of  his  debt.  Upon  a  sale 
by  the  defendant,  his  executor,  under  lawful  authority,  for  a 
greater  sum,  the  plaintiff  sustained  an  action  for  the  excess; 
and  the  court  held  the  statute  of  frauds  no  legal  objection. 

It  is  insisted,  that  the  agreement  was  not  to  be  performed 
within  the  space  of  one  year,  and  not  being  in  writing,  was  void 
under  another  clause  of  the  same  statute.  The  sale  did  not 
happen  to  be  made  until  a  year  had  expired;  but  it  might  have 
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taken  place  at  an  earlier  period,  and  there  is  nothing  in  the  case 
from  which  it  appears  that  in  the  contemplation  of  the  parties 
at  the  time,  it  vms  to  be  delayed  beyond  a  year.  This  clanse 
of  the  statute  has  been  limited  to  cases,  where,  by  the  express 
terms  of  the  agreement,  the  contract  was  not  to  be  performed 
within  the  space  of  a  year.  And  it  has  been  held  to  be  no  objec- 
tion, that  it  depended  on  a  contingency,  which  might  not  and 
did  not  happen,  until  after  that  time:  Fenlon  y.  Em^lers,  3  Burr. 
1278;  Anon.,  1  Salk.  280.  There  was  in  the  agreement  all  the 
mutuality  the  defendant  thought  proper  to  require.  He  stipu- 
lated to  pay  for  the  land,  which  he  purchased  of  the  plaintiff, 
the  amount  due  from  him  to  Grover,  his  grantee,  and  such  far- 
ther sum  as  it  might  sell  for,  beyond  what  was  necessary  for  hia 
indemnity,  assuming  himself  the  hazard,  if  any  there  was,  that 
it  might  not  possibly  sell  for  as  much,  as  would  be  wanted  for 
this  piirpose.  But  as  it  was  known  to  be  more  yaluable  than 
the  sum  for  which  it  was  pledged,  this  was  a  contingency,  hardly 
within  the  contemplation  of  the  parties. 
Judgment  on  the  Terdict. 

EvFXCT  OF  Statute  of  Fkauds  ufok  Contkact  fully  or  partially  perfonnad: 
See  McCampbell  v.  McCampUll,  15  Am.  Beo.  48,  62,  and  note;  JSnHne  t. 
Plummer,  22  Id.  216;  Stone  v,  Dennison,  23  Id.  654,  and  note;  Waek  v.  Sot- 
her,  30  Id.  269;  IfaHin  v.  McCord,  Id.  342. 

Ck)NT&ACT  AFFEcnTNO  REALTY,  When  MUST  BE  IK  WRmNQ:  See  Jochm 
V.  Murray,  17  Id.  53,  58,  and  note;  Putney  y.  Day,  25  Id.  470. 

When  Pebfobmance  mat  be  wirmir  a  Year:  See  Moore  ▼.  Fox,  6  Id. 
838;  Peten  v.  Westborough,  31  Id.  142. 


Maddox  v.  Gtoddabd. 

[15  MadIX.  318.] 

Trespass  Qcarb  Clausum  Libs  bt  one  Tenant  in  Common  against  aa- 
other,  for  the  willfnl  and  fordblo  destruction  of  the  oonunon  property. 

OONYSTAKCE  OF  A  SaWBHLL,  WITH  THE  APPURTENANCES,  Canies  with  it  SS 

much  land  as  is  necessary  to  the  use  of  the  milL 

Trespass  quare  clausum.  Plaintiff  and  defendant  were  own- 
era  in  common  of  a  certain  sawmill.  Defendants  entered  thereon, 
and  tore  down  and  destroyed  the  same.  The  deed  under  which 
plaintiff  held  title  described  the  property  as  "one  quarter  ol 
the  Durgin  sawmill,  and  one  quarter  of  tiie  priyileges  and  ap- 
purtenances thereunto  belonging."  Plaintiff  had  Taxdict;  de- 
fendant appealed. 
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Edward,  for  the  defendants. 

J.  Shejpley  and  Clifford^  for  the  plaintiff. 

By  Court,  Sheplet,  J.  The  argument  for  each  pariy  admits 
the  general  and  well-established  rule,  that  trespass  can  not  be 
maintained  by  a  tenant  in  common  against  his  co-tenant;  and 
that  it  can  in  certain  cases  be  maintained,  when  the  common 
property  has  been  destroyed.  It  is  contended  for  the  plaintiff, 
that  the  right  to  maintain  this  action  for  the  destruction  of  the 
common  property  applies  as  well  to  houses,  mills,  and  other 
matters,  which  are  portions  of  the  realty,  as  to  personal  prop- 
erty. While  it  is  contended  for  the  defendants,  that  it  is  limited 
to  personal  property. 

It  rarely  happens,  that  one  can  not  discover  the  reason  and 
principle  upon  which  the  rules  of  the  common  law  are  based; 
and  the  grounds  upon  which  even  the  early  decisions  were 
made.    Why  can  not  trespass  be  maintained  as  stated  by  Little- 
ton, section  822,  for  breaking  into  the  conunon  close  and  tread- 
ing down  and  consuming  the  herbage  ?    Each  tenant  in  common 
has  a  right  to  enter  upon,  occupy,  and  take  the  profits,  and 
the  act  is  lawful.     Trespass  will  not  lie  against  a  co-tenant  who 
obtains  and  holds  the  entire  property  of  a  personal  chattel,  for 
the  obvious  reason,  that  each  has  an  equal  and  lawful  right  of 
possession;  and  it  being  often  impossible,  from  the  nature  of 
the  property,  that  each  should  possess  at  the  same  time,  no  ac- 
tion lies,  though  one  tenant  nuty  be  deprived  of  the  use  of  it. 
All  the  tenants  in  common  of  real  estate  may  possess  and  im- 
prove at  the  same  time,  and  hence  the  rule  does  not  apply  as  in 
personal  property,  that  one  nuty  occupy  exclusively  and  deprive 
the  others  of  the  right  of  occupation  without  legal  cause  of  com- 
plaint, or  legal  redress.    In  this  case  the  law  affords  a  remedy 
by  fj'eciione  firmos^  assize  upon  a  disseisin,  ejectment,  or  other 
appropriate  remedy,  according  to  the  time,  place,  and  country 
in  which  the  remedy  is  sought.     And  the  whole  wrong  may  be 
redressed  by  following  up  the  recovery  of  possession  by  an  ac- 
tion for  the  profits  while  so  kept  out.     So  if  one  tenant  in  com- 
mon committed  waste,  the  other  was  provided  with  a  remedy  by 
writ  of  waste;  and  to  do  exact  justice.  Coke  says,  tiie  wrong- 
doer may  make  choice  of  a  certain  place  to  improve,  and  if  he 
does,  he  shall  take  the  place  wasted:  Co.  Lit.  200,  b.     One  ten- 
ant in  common  might  be  compelled  to  repair  so  as  to  prevent  a 
common  destruction.     Coke  gives  examples  where  a  tenant  in 
common  may  have  his  remedy  for  a  loss  of  his  property  by  the 
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act  of  his  co-tenant  by  an  action  of  trespass,  and  refers  to  the 
year  books  for  his  authority. 

In  the  case  from  47  East,  3,  22,  the  acHon  was  trespass  for 
breaking  the  dove-house,  and  destroying  certain  doves,  wherebj 
the  whole  flight  was  destroyed.  The  case  relating^  to  the  de- 
struction of  the  deer  in  the  park,  appears  to  be  of  the  same 
character.  The  case  relating  to  the  disturbance  of  the  "fold- 
ing," or  sheep-fold,  exhibits  the  same  principle  of  a  wrong, 
committed  by  one  tenant  in  common  against  his  oo-tenant,  re- 
dressed  by  action  of  trespass.  So  the  redress  bj  one  against 
the  other  for  a  wrong  in  corrupting  the  common  river,  is  by  ac- 
tion of  the  case,  that  being  the  appropriate  remedy.  The  case 
in  1  Hen.  Y. ,  1,  relating  to  the  "  mete  stones,''  is  stated  by  Coke, 
as  if  the  parties  were  tenants  in  common  of  the  lands,  as  well 
as  of  the  monuments.  The  case  is,  trespass  qtiare  vi  et  armis  cer- 
tos  lapides  pro  metis  el  bundis  irUer  le  pL  et  le  lerre  le  defend,  cepU, 
and  it  would  seem  to  indicate,  that  the  monuments  were  be- 
tween the  separate  lands  of  the  parties;  yet  the  land  npon  which 
the  moniunents  stood  may  have  been  in  common,  and  it  seeaaoM 
to  have  been  treated  as  a  tenancy  in  common,  for  judgment  is 
demanded  of  the  writ,  because  they  were  tenants  in  common, 
and  it  is  answered,  if  there  be  two  joint  tenants,  and  one  dis- 
seise, the  other  shall  have  assize;  and  the  case  of  the  dove- 
house  appears  also  to  have  been  referred  to  as  authority. 

One  general  principle  may  be  clearly  disoemed  in  all  these 
authorities,  that  where  a  tenant  in  common  does  an  unlawful 
act,  whereby  his  co-tenant  is  injured,  the  law  affords  the  appro- 
priate remedy  arising  out  of  the  nature  of  the  property  or  es- 
tate, and  the  character  of  the  wrongful  act.  In  the  case  of 
Bamardiston  v.  Chapman  et  aL,  reported  by  Abbott,  in  argu- 
ment, from  Lord  King's  numuscript,  4  East,  121,  the  doctrine 
is  laid  down  by  the  court,  "  that  if  one  tenant  in  common  de- 
stroy the  said  thing  in  common,  the  other  tenant  in  common 
may  bring  trespass  or  trover  against  him."  The  reason  for 
seeking  and  giving  redress  is  as  urgent  when  the  destruction  is  of 
properly  constituting  a  part  of  the  realty,  as  when  it  is  of  per- 
sonal property;  and  the  act  is  equally  illegal  and  unjustihable. 
Upon  both  principle  and  authority  the  law,  as  we  have  seen, 
protects  the  estate  against  destruction,  and  preserves  the  legal 
rights  of  the  respective  tenants;  and  the  question  becomes  re- 
duced to  an  inquiry  into  the  proper  mode  of  redress,  or  foriu  of 
action.  The  case  of  Brwin  v.  OlmMed,  7  Cow.  229,  was  an  ac- 
tion of  trespass  qitare  clausum,  for  turning  the  plaintiff  out  ot 
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his  bouse  and  destroying  his  goods.  The  plaintiffs  wife  was  a 
tenant  in  common,  and  the  defendant  acted  for  the  other  co- 
tenants;  the  plaintiff  was  nonsuited,  but  the  nonsuit  was  set 
aside,  the  court  observing,  "that  the  defendant's  interest,  if 
any,  was  not  greater  than  the  plaintiff's.  The  defendant,  there- 
fore, had  no  right  to  dispossess  the  plaintiff."  Ejectment  for 
the  ouster  would  not  in  that  case  have  afforded  adequate  re- 
dress, because  nothing  could  have  been  recovered  in  that  action, 
or  in  an  action  for  the  mesne  profits  for  the  injury  of  turning  out. 
The  redress  by  ejectment  is  for  keeping  out;  not  for  the  injury 
of  violently  thrusting  out. 

What  is  the  appropriate  remedy  for  the  plaintiff  in  the  pres- 
ent case  ?    The  action  of  waste  in  its  general  acceptation  does 
not  apply;  and  the  one  spoken  of  by  Coke  as  a  remedy  between 
tenants  is  upon  the  statute  of  Westminster  the  second;  would 
afford  no  sufficient  remedy;  and  is  not  known  to  have  been 
adopted  in  this  state.    The  interests  of  the  parties  in  the  prop- 
erty, and  the  character  of  the  act,  do  not  indicate  that  an  action 
upon  the  case,  or  case  in  the  nature  of  waste,  is  a  more  suitable 
remedy.     The  case  of  Cvhiii  v.  Porter,  8  Bam.  &  Cress.  257, 
.  seems  to  warrant  the  plaintiff  in  bringing  trespass  quare  claiisum. 
The  plaintiff  in  that  case  did  not  prevail,  there  being  no  proof 
of  destruction;  yet  the  right  to  Tnaintain  the  action  upk>n  such 
proof  is  substantially  admitted  by  all  the  judges;  and  no  inti- 
mation is  given  of  any  distinction  between  the  destruction  of 
personal  property,  and  of  matters  pertaining  to  the  realty.    The 
case  of  MaUa  v.  Hawkins^  5  Taunt.  20,  in  which  a  contrary  opin- 
ion is  intimated,  was  cited  and  commented  upon  in  that  case. 
The  case  of  Bawson  v.  Morse,  4  Pick.  127,  is  referred  to  as  op- 
posed to  this  doctrine,  but  it  can  not  jusUy  be  so  regarded;  for 
that  case  proceeds  upon  the  principle  that  each  tenant  in  com- 
mon has  a  lawful  right  to  cut  the  tiees  growing  upon  the  com- 
mon estate. 

An  objection  is  made  to  the  tiUe  of  the  plaintiff.  The  deed 
from  Stanley  to  Trafton  conveyed  one  fourth  part  of  the  mill  and 
privilege.  When  a  conveyance  speaks  of  the  mill  only,  without 
naming  the  privilege,  it  has  been  decided  that  any  easement  which 
has  been  used  with  the  mill  will  pass:  Blake  v.  Clark,  6  Greenl. 
436.  And  a  still  more  extended  signification  has  been  given  to 
similar  language  in  a  devise:  Whitney  v.  Olney,  3  Mason,  280. 
It  was  not  unusual  in  our  early  history  to  find  mill  privileges 
conveyed  without  any  exact  bounds,  and  such  deeds  have  been 
held  to  convey  so  much  land  as  was  necessary,  and  customarily 


608  Page  v.  Websteb.  [Maine, 

ased  with  fhe  mill.  The  occupation  bj  Dmgin  of  the  lot  on 
which  the  mill  stood^  claiming  title^  was  not  inconsiBtent  with 
the  occupation  at  the  same  time  by  others  of  the  mill  pmilege, 
which  the  case  finds.  The  act  of  Maddox,  in  endeavoring  to 
strengthen  his  title  by  obtaining  a  deed  from  Duigin,  does  not  im- 
pair the  title  which  he  then  had;  and  from  the  evidence  in  the  case 
he  appears  to  have  had  a  good  title  to  one  eighth  of  the  mill  and 
privilege,  which  he  devised  to  the  plaintiff  during  her  widow- 
hood and  the  minority  of  his  son.  It  was  the  duty  of  the  oonit 
so  to  decide  and  instruct  the  jury. 
Judgment  on  the  verdict. 

The  principal  case  is  an  authority  in  Bennett  v.  Clemence,  6  Allen,  18,  to 
ittstain  the  position  that  trespass  quare  claugum  will  lie  by  one  tenant  in  com* 
mon  against  another,  and  again  to  the  same  point  in  SiUowaif  v.  Amoai  IS 
Id.  37. 
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[15  Minn,  M9.] 
Holder  ov  a  Kotb,  Patabls  at  Eithxb  ov  Two  Plaob,  is  not  raqiiirad  to 
notify  the  maker  at  which  of  the  places  demand  for  payment  win  bo 
made. 

IkDORSKB   is  not    DiSCHABOXD    FBOM    LlABIUTV   BT    KERB   DkLAT  of  thi 

holder  of  a  promissory  note  in  proceeding  against  the  maker,  even  whoa 
requested  by  the  indorser  so  to  do. 
DiBsnasAL  or  a  Suit  and  Disoharob  ov  ak  Attaohhbnt  against  the  maker 
will  not  release  an  indorser. 

Exceptions  from  common  pleas.  Action  against  an  indoner 
of  a  promissory  note»  mAde  by  one  Eastman  and  Lane  and 
Usher,  payable  at  either  of  two  banks  in  Portland  to  defendant, 
and  indorsed  by  him  to  plaintiff.  Payment  having  been  refused 
when  the  note  was  presented  at  one  oiF  the  banks,  due  steps  weze 
taken  to  charge  the  indorser.  No  notice  had  been  gi^en  to  the 
makers  as  to  which  of  the  banks  payment  would  be  demanded 
at.  After  maturity,  defendant  requested  plaintiff  to  proceed 
against  the  makers.  After  such  suit  had  been  commenced,  and 
attachment  issued  against  the  makers,  the  same  were,  by  an 
agreement  between  the  makers  and  holder,  dismissed,  and  the 
property  under  the  attachment  released.  The  makers  immedi- 
ately secreted  their  proi>erty  so  that  it  could  not  be  reached  bj 
defendant.  Defendant  requested  the  judge  to  charge,  that  such 
conduct  on  the  part  of  the  plaintiff  released  him  from  liability. 
The  request  was  refused,  and  plaintiff  had  verdict.  Defendant 
appealed. 
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8.  Bradley,  for  the  defendant. 
J.  Sheptey,  for  the  plaintifF. 

By  Court,  Shefley,  J.    The  note  was  made  payable ''  ateither 
of  the  banks  in  Portland;"  and  the  question  arises  under  the 
first  request,  whether  it  was  the  duly  of  the  plaintiiff,  before  the 
note  became  dnr»  to  give  notice  to  the  makers^  in  what  bank  it 
might  be  found  when  doe.    The  intention  of  the  parties  to  the 
contract,  if  it  can  be  ascertained,  is  to  be  carried  into  effect. 
ObligatLons  are  not  to  be  imposed  upon  the  holder,  nor  liabili- 
ties upon  the  indorser,  which  were  never  designed.    This  form 
of  a  note  has  been  introduced  into  this  part  of  the  country  within 
a  few  years;  and  it  may  aid  in  determining  the  rights  and  duties 
of  the  parties  to  inquire  at  whose  instance  the  note  must  have 
been  so  formed.    It  is  not  easy  to  perceive  what  benefit  the 
makeir  would  derive  from  a  note  in  that  form  unless  it  were  made 
by  a  banker  or  banking-house,  in  which  case  there  might  be 
hope  of  advantage  from  on  increased  circulation.    While  the 
maker  ordinarily  could  derive  no  advantage  from  such  a  form,  he 
might  justiy  apprehend  some  inconvenience  in  looking  up  the 
note  to  pay  it.    For  as  it  regards  him  it  is  quite  clear,  that  the 
holder  by  the  law  in  this,  and  most  of  the  other  states,  is  not 
obliged  to  have  it  at  the  place  where  payable.    A  readiness  to 
pay  at  the  appointed  place  is  matter  in  defense  only:  Bacon  v. 
^er,  3  Fairf.  19,  and  cases  cited  in  Bayley  on  Bills,  203,  note 
15.    It  is  not  therefore  probable,  that  it  was  so  formed  for  his 
interest  or  accommodation.    To  the  payee  it  might  be  of  advan- 
tage.    He  might  be  desirous  of  making  use  of  the  note  in  the 
market,  or  at  a  banking-house  to  obtain  the  money  before  it  be- 
came due.    It  would  be  convenient  to  have  it  payable  at  a  bank 
to  save  the  risk  and  trouble  of  a  presentment  to  the  maker.    And 
if  made  payable  at  a  particular  bank  it  would  not  be  so  readily 
received  at  other  banks,  because  it  would  subject  them  to  the  risk 
and  trouble  of  being  watchful  for  the  day  of  payment,  and  of 
sending  it  to  the  bank  where  payable  for  presentment.    It  would 
be  natural  for  business  men  to  endeavor  to  obviate  this  difficuliy 
80  as  to  enable  them  the  most  readily  to  obtain  cash  for  the  note 
at  any  bank,  not  being  limited  to  one,  where  funds  were  to  be 
loaned.    A  note  payable  at  any  bank  in  a  place  would  therefore 
be  desirable  to  the  payee,  and  it  is  but  reasonable  to  conclude, 
that  such  a  form  was  introduced  for  his  convenience  and  inter- 
est.   And  if  so,  does  it  not  show  that  the  intention  of  the  par- 
ties was  to  relieve  the  payee  or  holder  from  risks  and  troubles  to 

▲v.  Svo.  Vol.  nzin-» 
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which  he  might  be  subjected,  if  made  payable  at  any  one  bank 
^nly  ?  And  if  such  wexe  the  intentions  of  the  parties,  they  can 
only  be  carried  into  eiFect  by  requiring  the  maker  to  look  for  his 
nofce  at  all  the  places  where  he  promises  to  pay  it.  For  to  require 
the  holder  to  give  the  previous  notice  now  insisted  upon  wottld 
not  only  defeat  the  object  of  relieving  from  trouble  and  risk,  hat 
would  subject  to  much  greater,  than  if  made  payable  at  one 
bank  only.  The  maker's  express  promise  to  pay  at  any  one  of 
several  places  would  indicate  to  a  common  mind  the  duiy  to  act 
according  to  what  is  supposed  to  have  been  the  intention  of  the 
parties,  and  to  look  at  all  the  places  for  it,  or  have  funds  there 
when  it  became  due.  And  as  respects  his  own  liabilities,  it  has 
already  been  seen,  that  he  must  do  it  to  relieve  ^iTriB^lf  from  the 
danger  of  costs,  or  at  least  must  show  in  defense  a  readiness  at 
some  place  named.  The  payee  never  could  have  designed  by  re- 
ceiving a  nofce  in  that  form  to  have  incurred  the  responsifailitieB 
now  supposed  to  attach  to  it,  yet  if  there  is  any  rule  of  law  so 
clearly  settled  and  well  established  as  to  decide  the  legal  con- 
struction, which  ought  to  be  given  to  a  contract  in  that  fonn, 
the  parties  must  be  supposed  to  intend  to  conform  to  it. 

Pothier  discusses  the  duties  of  debtor  and  creditor  when  pay- 
ment is  to  be  made  at  a  certain  place,  as  a  town  or  city,  and  the 
creditor  has  no  domicile  there;  and  decides,  that  the  creditor 
must  notify  the  debtor,  where  he  will  receive  payment  before  he 
can  put  him  in  fault.     And  if  he  does  not,  and   the  debtor 
wishes  to  pay,  he  should  assign  or  require  him  to  do  it,  and 
upon  his  refusal  the  debtor  will  be  allowed  to  appoint  the  place. 
He  then  says,  ^*  it  remains  to  be  observed,  that  if  the  agreement 
contains  two  different  places  for  payment,  and  they  are  con- 
nected by  a  conjunctive  particle,  the  payment  ought  to  be  ma/id 
by  a  moiety  in  each  place."    ''If  by  a  disjunctive,  the  payment 
ought  to  be  made  altogether,  in  either,  at  the  election  of  the 
debtor;  generalUer  definit  Sccevola  petUorem  habere  electionem  vbi 
petal,  reum  ubi  solvat  scilicet  ante  petUionem:'*  Pothier,  pt.  2,  a  S, 
art.  4,  sec.  241.    Where  payment  is  to  be  made  at  either  of  sev- 
eral places,  according  to  the  Roman  lawyer  Screvola,  as  quoted 
with  approbation  by  Pothier,  the  debtor  may  before  demand, 
pay  at  either  of  the  places;  if  he  does  not,  and  demand  is  to  be 
made,  the  creditor  may  make  it  at  either  place.    No  intimation 
is  made  of  a  duty  on  the  part  of  the  creditor  to  notify  before  it 
becomes  due,  where  the  debtor  may  pay;  and  the  duty  required 
of  the  debtor  before  that  time  to  elect  his  place  of  payment 
would  not  l»e  consistent  with  such  a  requisition.     And  GibbB» 
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G.  J.,  seems  so  to  have  understood  the  creditor's  rights  where  he 
says,  '*  I  am  of  opinion  as  the  note  was  payable  at  two  places, 
that  the  plaintifls  had  an  option  to  present  it  at  either:''  Beech- 
ing  T.  Oower,  1  Holt,  313.  And  that  was  a  case  to  charge  an 
indorser.  This  is  adopted  by  Mr.  Justice  Bayley  in  his  treatise 
on  bills,  232. 

The  case  of  the  N<yrth  Bank  y.  Abbot,  13  Pick.  465  [25  Am. 
Dec.  334]  is  relied  upon  as  requiring  the  creditor  to  give  such 
a  notice.  Haying  the  highest  respect  for  that  court,  if  a  decis- 
ion to  that  effect  had  been  made,  it  would  necessarily  have  had 
much  weight.  The  chief  justice,  speaking  of  such  a  note,  says: 
''  It  would  seem  to  follow  from  other  established  rules,  that  in 
each  case  the  holder  should  give  notice  to  the  promisor,  where 
the  note  is.  But  it  is  not  necessary  to  give  any  opinion  in  the 
present  case."  This  can  not  be  regarded  as  settling  the  law  in 
that  state.  And  even  if  it  were  so  settled,  when  a  note  is  payable 
ID  cities  so  large,  that  there  might  be  difficulty  in  ascertaining  the 
number  and  place  of  business  of  the  banks  within  the  business 
hours  of  the  day,  there  is  no  necessity  for  adopting  such  a  rule 
in  this  state  where  all  the  banks  in  any  one  place  can  be  visited 
in  ten  or  fifteen  minutes. 

The  next  request  relates  to  the  neglect  to  enter  and  prosecute, 
the  suit  commenced  against  the  principals,  or  makers  of  the  note. 
The  plaintiff  does  not  appear  to  have  made  any  such  contract 
for  delay  as  precluded  him  from  immediately  commencing  an- 
other suit;  but  it  is  said,  that  the  effect  must  necessarily  have 
been  to  delay.  Mere  delay  after  the  indorser  is  once  charged 
does  not  discharge  him.  It  is  only  by  such  a  contract  for  delay 
as  binds  the  holder  and  disables  him  from  proceeding,  that  the 
indorser  is  discharged.  In  the  case  of  The  Bank  of  the  UniteA 
Stales  V.  Hatch,  6  Pet.  250,  which  is  relied  upon  by  the  counsel, 
this  doctrine  is  clearly  stated;  and  the  decision  in  that  case  was 
not  based  upon  the  mere  fact  of  the  continuance,  but  upon  the 
agreement  made,  by  which  4ie  disabled  himself  from  commenc- 

m 

uig  again  until  the  next  term.  The  true  inquiry  is  stated  lo  be 
**  whether  the  parties  did  or  did  not  intend  a  surceasing  of  all 
legal  proceedings  during  that  period;"  and  the  conclusion  was, 
that  the  agreement  suspended  the  right  to  recover  the  debt  until 
Uie  next  term.  And  it  appears  from  the  reasoning  that  if  the 
f^ght  to  commence  anew  had  remained,  the  plaintiff  might  have 
recovered.  In  the  case  of  Lenox  v.  ProiU,  3  Wheat.  520,  it  was 
bedded  that  an  indorser  was  not  discharged  by  a  countermand- 
^S  by  the  holder  of  an  execution,  on  which  the  debt  might 
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iiave  been  collected  of  the  maker,  when  the  indoraer  offered  to 
point  out  properly  to  the  officer  and  to  indemnify  him  for  sell- 
ing it.  And  in  tiie  case  of  FhiUon  y.  MaUhews,  15  Johns.  433 
(8  Am.  Dec.  261],  it  was  decided  that  a  discontinuance  of  a  suit 
against  the  principal,  without  consent  of  the  surety,  did  not  dis- 
charge him. 

Another  part  of  the  request  relates  to  the  neglect  of  the  plaint- 
iff to  commence  suits  against  the  makers  as  requested  bj  the  de- 
fendant.   This  doctrine  may  be  said  to  have  had  its  originin  the 
oase  of  Fain  ▼.  Packard,  13  Johns.  174  [7  Am.  Dec.  369],  where 
K  appears  to  have  been  admitted,  because  it  was  supposed  to 
faaye  been  the  doctrine  of  chancery,  as  it  would  seem  from  the 
remarks  of  Spencer,  C.  J.,  when  giving  his  opinion  in  the  case 
of  King  y.  Baldwin,  17  Id.  384  [8  Am.  Dec.  415],  where  he  con- 
tinues to  adhere  to  it  upon  that  ground.     He  says:  "  The  doc- 
trine is,  that  it  is  inequitable  and  unjust  for  the  creditor,  by 
delaying  to  sue,  to  expose  the  surety  to  the  hazards  arising  from 
a  prolongation  of  the  credit,  and  that  the  surety  has  an  equity 
sufficient  to  invoke  the  interposition  of  the  powers  of  a  court  of 
chancery  for  his  protection."    Here  the  ground  of  interposition 
is  said  to  be  in  chancery,  the  exposing  of  the  surefy  to  the 
hazard  arising  from  a  prolongation  of  the  credit.    And  yet  there 
is  no  point  more  perf  ectiy  settied,  than  that  mere  delay  is  not  a 
xause  of  complaint.    It  is  believed,  that  upon  an  examination 
t)f  all  the  cases,  it  will  be  found  that  chancery  had  never  ad- 
mitted any  such  principle,  as  was  supposed.    It  is  not  upon  a 
request  simply  without  an  offer  of  indemnity  against  the  risk, 
delay,  and  expense,  that  the  holder  is  required  to  proceed  against 
the  principal  to  the  exclusion  of  the  surety:  Wright  v.  Simpwn, 
e  Ves.  734;  Hayes  v.  Ward,  4  Johns.  Ch.  123  [8  Am.  Dec.  554.J 
'The  role  in  equify  commends  itself  to  the  judgment  as  reason- 
able and  just.    But  to  hold  that  the  payee  or  indorsee  must  pro- 
ceed on  request  against  the  principal  at  whatever  risk  of  loss  by 
a  change  in  the  responsibility  of  the  surety  or  indorser,  and  at 
expense,  delay,  and  risk  in  endeavoring  to  obtain  payment  from 
h\rn  or  from  his  property,  the  titie  to  which  nmy  prove  to  be 
doubtful,  is  allowing  the  surety  to  throw  upon  the  holder  much 
of  the  risk  and  trouble,  which  by  the  contract  he  assumes  and 
engages  to  free  the  holder  from.    Hence  it  was,  that  in  chan- 
cery the  doctrine  of  Pain  v.  Packard  was  repudiated,  as  setting 
up  a  rule  unknown  to  it.    And  the  chancellor  says,  **  there  is 
no  case,  however,  in  the  English  law  in  which  the  personal  ap- 
plication of  the  surety  to  the  creditor  was  held  to  be  oompulsorv 
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on  the  crediior,  at  the  hazard  of  discharging  the  surety :"  King  y. 
Baldwin,  2  Johns.  Ch.  654.   It  is  tnie  that  the  chanoellor's  decision 
was  reversed  in  the  court  of  errors  by  a  casting  vote;  bat  instead 
of  adding  strength  to  the  former  decision,  it  exhibited  a  part  of 
the  same  judges  as  satisfied  that  it  was  erroneous.    And  what> 
ever  of  authority  existed  in  those  cases  may  be  regarded  as  de- 
stroyed by  the  case  of  Warner  v.  Beardsley,  8  Wend.  194,  where 
the  cases  in  accordance  with  and  opposed  to  it  are  referred  to, 
and  the  doctrine  of  chancery  is  again  stated,  requiring  in  such 
case  an  indemnity  from  the  surety.    In  Massachusetts  the  doc- 
trine of  Pain  V.  Packard  seemed  to  find  some  countenance  in 
the  case  of  Hunt  v.  Bridgham,^  as  well  as  in  this  state,  in  Ken^ 
wc6cc  Bank  v.  TUckcrman,  5  Greenl.  130  [17  Am.  Deo.  209].    It 
was  doubted  in  Crane  v.  NewhdU,^  2  Pick.  612;  and  in  Frye  v. 
Barber,*  it  is  said  never  to  have  been  adopted  there.    And  in 
the  case  of  The  Freeman's  Bank  v.  BoUins,  13  Me.  202,  it  is  left 
in  this  state,  as  an  undecided  question.    Upon  examining  the 
origin  of  the  doctrine,  and  the  opinions  of  eminent  judges  in 
various  cases,  since  decided,  the  impression  is  left,  that  the  doc- 
trine arose  out  of  a  misconception  of  the  true  rule  in  chanceiy; 
that  the  reasons  upon  which  it  rests  are  unsound;  and  that  it 
places  the  rights  of  the  parties  to  the  contract  upon  a  basis  never 
contemplated  or  designed  by  them,  and  that  it  ought  not  to  be 
received  as  a  rule  of  law  in  this  state. 

Another  point  made  in  the  defense  was,  that  property  attached 
was  released,  and  that  the  principals  have  since  conveyed. 
Where  the  creditor  has  available  proi>eri7  of  the  principal  in 
his  hands,  from  which  without  loss,  expense,  or  injury  to  him- 
self, he  can  obtain  the  debt,  it  is  his  duty  to  do  so.  And  when 
he  has  collateral  securiiy,  he  should  not  surrender  it  to  the 
principal  without  the  consent  of  the  surety,  who  has  an  equi- 
table right  of  substitution,  that  upon  payment  he  may  have  the 
like  adTantage  of  such  collateral  or  additional  security.  And  it 
may  be,  that  by  giving  a  bond  of  indemnity  without  going  into 
chancery,  he  may  reqiiire  the  creditor  to  sell  any  •pTopeitj  at- 
tached, and  make  the  money  out  of  it.  But  a  creditor  can  not 
be  expected,  at  his  own  expense  and  risk,  to  prosecute  a  suit  to 
judgment,  and  upon  the  execution  take  either  personal  or  real 
estate,  the  title  to  which  may  be  doubtful,  for  the  sake  of  reliev- 
ing a  surety,  who,  instead  of  doing  his  own  duty  by  paying  the 
debt,  stands  by  and  assumes  no  risk  to  save  himself  from  the 

consequences  which  are  the  result  of  his  contract. 

.  -  ■  ■  .1^ 

1.  a  Pick  681;  B.  C.  13  Am.  Dec.  458.  2.  Crane  v.  Newell ;  8.  0.,  13  Am.  Deo.  Ml. 

3.  4  Pick.  331. 
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This  ifl  ihe  dootrine  of  the  cases  of  best  authoriiy,  and  it  is 
not  at  Tarianoe  with  that  of  the  case  of  Baker  y.  Briggs.  In  that 
case,  the  instruction  was  predicated  upon  the  position,  that  the 
plaintiff  had  personal  property  of  the  principal  in  Ids  hands, 
as  security  for  the  debt,  and  delivered  it  back  without  the  con- 
sent of  the  surety.  But  the  debtor  has  no  just  cause  of  com- 
plaint, when  the  property  is  not  in  his  own  hands,  that  the 
creditor  prefers  looking  to  his  surety  in  preference  to  taking 
upon  himself  the  risk  of  endeavoring  to  obtain  payment  from 
property,  over  which  he  has  no  more  control,  than  the  debtor 
might  have  by  paying  the  debt  and  commencing  a  suit  in  his 
own  behalf. 

Exceptions  overruled. 

DsifAin),  HOW  Madb. — ^When  a  note  is  nuule  payable  at  a  particalar  places 
demand  of  payment  may  be  made  there,  and  no  further  demand  is  necetMiy 
to  charge  an  indorser:  SuUivan  v.  MUcheU^  6  Am.  Deo.  546;  Woodbndgt  v. 
Brigham^  7  Id.  86;  Cimn  v.  Qano^  13  Id.  639;  MdJUm  y.  Croghan,  15  Id.  163; 
North  Bank  y.  Ahbot,  25  Id.  334,  and  note.  In  this  kst  case  it  was  held, 
that  a  note  payable  at  either  of  the  banks  of  a  city,  in  which  there  were  se> 
eral,  is  a  contract  to  pay  at  either  of  such  banks  which  the  holder  may  select; 
and  such  note  becomes  payable  at  a  particular  place  from  the  time  the  maker 
is  notified  at  which  of  such  banks  it  is. 

The  principal  case  is  cited  in  Rosa  ▼.  Jones,  22  WalL  5S8,  to  the  point  that 
the  holder  of  a  promissory  note  is  not  required  to  use  diligence  to  e&forot 
payment  against  the  maker  in  order  to  hold  the  indorser;  and  in  Maiden  Bank 
▼•  BcUdwm^  13  Gray,  166,  to  the  point  that  presentation  for  payment  at  say 
bank  of  a  certain  place,  of  a  note  payable  at  either  bank,  is  sufficient  to 
charge  an  indorser,  and  that  notice  of  the  place  of  presentation  is  not  reqnirsd. 


Allen  v.  Dunn. 

[19  MAOn.  393.] 
iHDIVinnALB  ICAT  BB  LlABLS  AS  PaBTNXBS  AS  TO  T^IBB  FXRSOHB,  wfaik  SS 

between  themselves  they  are  not. 
CkK>D6  PuBOHASiD  BT  Onb  Pabtnbb,  IN  HIS  owK  Namb  and  upon  his  ova 
credit,  although  used  in  the  business,  are  not  liable  to  be  seiaed  for  apri* 
vate  debt  of  the  other  partner,  contracted  in  his  own  name,  and  entirely 
disconnected  with  the  business. 

Tbbspabs  against  a  sheriff  for  an  illegal  seizure.  DefendEnt 
attempted  to  justify  under  a  process  in  the  suit  of  SHmpson  attd 
Emery  v.  Lawrence ^  Demmon,  and  RoberU.  Plaintiff  proved  that 
the  goods  levied  upon  were  purchased  on  his  individual  credit, 
and  consigned  to  Lawrence  for  sale,  in  accordance  with  the 
terms  of  a  written  agreement  between  them.  The  other  facti 
appear  in  the  opinion.  Plaintiff  had  verdict.  Defendant  ap- 
pealed. ^ 
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Daveis  and  Kinsman,  for  ihe  defendant. 

Dd>lois,  and  S.  Fsssenden,  Codman  and  Fox,  for  the  plaintiff. 

Bj  Oourt,  Westoh,  G.  J.  There  yna  such  a  connection  and 
eommnnion  of  profits  between  the  plaintiff  and  Lawrence,  that 
they  might  have  been  held  as  partners  as  to  third  persons,  deal- 
ing with  them  as  such.  But  between  themselves,  we  are  of 
opinion,  that  they  can  not  be  so  regarded.  The  relation  of  ihe 
parties  with  each  other,  depended  upon  their  agreement,  which 
is  very  precise  and  definite  in  its  terms.  Lawrence  was  employed 
to  sell  goods  in  Portland  for  the  space  of  two  years,  on  the 
plaintiff's  account.  The  goods  were  to  be  famished  by  the 
plaintiff*  from  his  own  stock,  or  purchased  by  him  elsewhere. 
As  a  compensation,  and  to  quicken  his  zeal  in  promoting  the 
plaintifTs  interest,  "in  the  sale  of  said  goods,"  the  plaintiff 
agreed  \*  to  pay  to  said  Lawrence,  from  time  to  time  as  a  com- 
pensation,'' such  sum  or  sums  as  should  be  equal  to  half  the 
profits  of  the  business,  so  conducted  by  said  Lawrence,  "  in 
behalf  "  of  the  plaintiff.  Lawrence  was  to  haaire  a  lien  upon  the 
goods  for  his  part  of  the  profits,  and  at  the  end  of  the  two  years, 
was  to  purchase  of  the  plaintiff  one  half  of  such  as  might  re- 
main on  hand.  But  if  any  loss  was  made  in  the  business,  it  was 
to  be  sustained  by  Lawrence. 

The  plaintiff  was  the  principal  and  owner  of  the  goods.  He 
never  parted  with  his  title  to  them,  but  reserved  it  expressly, 
paying  to  Lawrence  a  portion  of  the  profits,  for  selling  the 
goods  on  his  account.  IF  it  be  possible,  by  any  mode  or  form 
of  stipulation,  to  pay  for  services  in  the  sale  of  goods  by  a 
portion  of  the  profits,  without  constituting  the  parties  partners, 
as  between  themselves,  it  was  done  here,  such  being  their  plain 
and  manifest  intention.  If  it  was  an  artful  contrivance,  to  cany 
on  business  jointiy,  and  at  the  same  time  to  put  the  common 
properly  out  of  the  reach  of  creditors  dealing  with  either  of 
them  bona  fide,  as  the  partner  of  the  other,  it  could  not  legally 
be  permitted  to  have  this  effect.  But  no  question  of  fraud  ia 
raised  or  presented.  The  goods  were  not  to  be  purchased  by 
Lawrence,  and  afterwards  to  become  the  proi>eriy  of  the  plaint- 
iff, which  might  have  a  tendency  to  defraud  the  creditors  of  the 
former;  but  they  were  to  be  purchased  by  the  plaintiff,  to  re- 
main his  properly,  and  as  such  liable  to  his  creditors. 

The  plaintiff  had  nothing  to  gain,  to  the  prejudice  of  those 
who  might  have  claims  upon  Lawrence.  His  ability  to  fulfill 
his  engagements  might  be  aided,  but  were  not  impaired,  by  the 
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contract  he  made  with  the  plaintiff,  who  gave  him  employment 
and  a  fair  compensation  for  his  services.  But  the  plaintiff  nm 
the  hazard  of  being  held  answerable  to  third  persons,  who 
might  have  dealt  with  Lawrence  as  his  partner.  It  has  been  re- 
peatedly held,  that  this  kind  of  compensation,  given  to  another 
for  his  trouble  in  regard  to  goods,  or  other  business,  in  which 
he  engages  for  his  employer,  does  not  nmke  the  parties  partners 
between  themselves,  and  in  certain  cases,  not  even  as  to  third 
persons:  3  Kent,  11,  and  the  cases  there  cited.  This  has  been 
settled  and  established  in  England  by  a  series  of  decisions;  al- 
though in  Ex  parte  Hamper,  17  Yes.  404,  Lord  Eldon  expressed 
his  regret,  that  such  a  distinction  had  ever  taken  place.  And 
this  has  been  applied  to  a  case  where  the  agent,  who  was  to  have 
the  profits  of  the  sale,  united  with  the  principal  also  in  the  pur- 
chase of  the  goods:  Hedceth  v.  Blanchard,  4  East,  144.  In  Bice 
V.  Austin,  17  Mass.  197,  the  parties  were  to  share  the  profits 
equally,  but  they  were  held  not  to  be  partners. 

Waugh  v.  Carver,  2  H.  Bl.  235,  is  a  leading  case,  as  to  the  lia- 
bility of  persons,  so  circumstanced,  to  third  persons  as  partners. 
The  Carvers  and  one  Giesl^r  was  to  assist  in  procuring  agencies 
for  each  other,  as  commission  merchants,  in  regard  to  which  busi- 
ness, thus  procured,  they  were  to  share  each  other  other's  profits, 
in  certain  proportions.    Eyre,  C.  J.,  says:  "It  is  plain,  upon 
the  construction  of  the  agreement,  if  it  be  construed  only  be- 
tween the  Carvers  and  Giesler,  that  they  were  not,  nor  ever 
meant  to  be  partners,"  yet,  as  they  shared  in  each  other's  profits, 
they  were  liable  as  partners  to  third  persons.    Most  of  the  cases, 
upon  which  the  defendant  relies,  turn  upon  this  distinction, 
which  is  perfectly  well  established,  and  is  entirely  consistent 
with  the  fact,  that  as  between  the  parties  themselves,  no  partner- 
ship exists.    If  the  plaintiff  and  Lawrence  were  not  partners  be- 
tween themselves,  of  which  wo  are  well  satisfied,  Stimpson,  the 
attaching  creditor,  who  had  a  demand  against  Lawrence,  entirely 
unconnected  with  their  business,  has  no  claim  to  treat  them  tf 
partners  for  his  benefit.     He  gave  no  credit  to  them  as  such. 
The  goods  did  not  belong  to  his  debtor.     They  were  originally 
the  property  of  the  plaintiff,  and  so  continued  up  to  the  time  of 
the  attachment.     Nor  has  he  done  anything  which  should  im- 
plicate his  properly,  in  any  liability,  arising  from  the  private 
dealings  between  Lawrence  and  Stimpson. 

In  our  judgment,  the  instructions  of  the  presiding  judge,  hav- 
ing reference  to  the  facts  in  this  case,  are  not  liable  to  any  legal 
objection. 
Judgment  on  the  verdict. 
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PABTNEitsHip  Assets,  when  Appuxd  to  Dbbt  or  Individual  Pa&tnkb: 
See  Dob  t.  HaUey,  8  Am.  Dec.  293,  and  note;  SehaMl  ▼.  BoUon,  13  Id. 
748;  mUe  v.  Dougherty,  17  Id.  802;  MeCfuUoh  v.  DashM,  18  Id.  271;  Morgan 
V.  His  Creditors^  20  Id.  262. 


NEWHAiiii  V.  Vaegas.    Vargas  v.  Newhall. 

[15  MAZirB,  314.] 

Stoppage  in  Tbansitu  does  not  Rescind  the  Contract  or  Sale;  it  simplj 

restores  the  vendor  to  his  lien,  hy  placing  him  in  the  same  position  as  ii 

he  had  neTcr  parted  with  the  possession. 
Vendor  is  Liable  for  Freight  and  Charoes  on  goods  stopped  in  transUut 

while  on  board  a  ship  belonging  to  his  vendee,  and  the  latter  has  a  lien 

on  the  goods  for  the  same. 
Lien  for  Fbsigbt  is  not  Lost  if  the  goods  be  taken  from  the  possession  of 

the  owners  in  invitum,  or  by  operation  of  law. 
VssBOR  CAN  not  Sbt  OFF  AGAINST  A  LiEN  FOR  FREIGHT,  any  claim  of  his 

against  the  estate  of  his  vendee,  after  a  commission  in  insolvency  has 

issued  apon  such  estate. 
Part  Payment  Made  on  Account  of  €k)ODS  can  not  be  recovered  back  by 

the  vendee  after  a  stoppage  in  irantUu;  but  the  vendee  may  have  the 

bene^t  of  such  payment  in  eztingmshing  a  proportionate  amount  of  the 

vendor's  claim  for  the  balance  due  him  on  the  contract  price. 

The  facts  out  of  which  ihese  two  actions  arose  were  the  same. 
In  the  first  case,  plaintiffs,  as  administrators  of  one  Winter, 
fined  defendants  in  assumpsit,  to  recover  four  hundred  and  four- 
teen dollars  received  by  them  from  Hernandez  &  Co.,  on  ac- 
count of  Winter;  also  for  the  net  proceeds  of  a  cargo  of  lumber, 
assigned  to  defendant  and  disposed  of  by  him,  and  for  the  freight 
on  a  cargo  of  molasses,  shipped  by  defendant  on  the  barque 
William  Smith,  belonging  to  Winter,  and  afterwards  stopped  in 
^naUu,  by  defendant,  on  account  of  Winter's  death  and  insol- 
vency, as  appears  by  the  facts  agreed  upon  by  the  same  parties 
in  the  case  of  Newhall  v.  VargaSy  29  Am.  Dec.  489.  Defendants 
had  judgment  by  consent  of  the  parties.  The  second  action  was 
to  recover  the  balance  due  by  Winter  to  Vargas,  on  account  of 
the  consignment  of  molasses  referred  to  in  the  case  of  Newhall 
V.  Vargas,  supra,  the  facts  of  which  case  were  agreed  upon. 
Judgment  was  agreed  to  be  entered  as  the  court  should  direct. 

Preble  and  Daveis,  for  the  administrators. 

Deblois  and  MeUen,  for  Vargas. 

By  Court,  Sheflet,  J.  The  rights  of  the  parties  in  these  two 
'cases,  arise  out  of  the  same  transactions,  and  must  be  governed 
by  the  same  rules,  and  they  will  be  considered  together.     If  the 
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piincipleB  upon  which  stoppage  in  transitu  is  ezerdaed  can  be 
ascertained,  it  will  not  be  difficult  to  applj  them  to  the  different 
incidents,  which  have  arisen  out  of  the  transactions  between 
Yargas  and  the  intestate,  and  his  legal  representatiyes.  It  must 
be  admitted,  that  there  are  to  be  found  in  the  decided  cases,  ex- 
pressions indicating  a  difference  of  views  in  the  minds  of  difBer- 
ent  judges.  The  doctrine  having  been  introduced  in  the  year 
1690,  in  England,  in  equity,  has  there  been  abandoned,  and  has 
passed  into  the  common  law;  and  like  many  other  rules  of  the 
common  law  has  been  modified  and  matured  by  the  decisions  of 
the  tribunals,  until  it  now  stands  as  a  prominent  doctrine.  But 
while  it  does  so,  no  case  has  been  found  deciding  upon  the  nghia 
of  parties  under  circumstances  like  those  existing  in  these  cases, 
and  ascertaining  the  rights  of  parties  after  the  right  of  stoppage 
has  been  exercised. 

In  the  course  of  the  voyage  a  part  of  the  return  caqgo  was 
lost  by  the  perils  of  the  sea,  and  the  vendor  could  not  again  ob- 
tain possession  of  it.  A  partial  payment  may  be  considezed  as 
made  by  the  intestate  by  the  proceeds  of  the  outward  cargo  and 
freight,  and  perhaps  other  charges  had  attached  to  the  return 
cargo  before  the  right  of  stoppage  was  exercised.  And  the 
vendor,  after  applying  the  proceeds  of  that  part  of  the  cargo 
stopped,  not  being  paid  in  fuU,  claims  to  recover  the  balance. 
These  and  some  other  matters  arising  out  of  our  own  l|iw  for 
the  settlement  of  insolvent  estates,  are  before  the  court  for  de- 
cision. 

The  first  object  will  be  to  endeavor  to  ascertain  the  principle 
out  of  which  stoppage  in  transitiL  has  arisen.  In  the  eases  of 
Wiseman  v.  Vandeputt,^  and  8nee  v.  Frescott*  decided  in  chan- 
cery, it  is  difficult  to  ascertain  any  general  rule  or  principle  upon 
which  the  decisions  were  made.  Thej  appear  to  have  been 
decided  upon  what  the  chancellor  esteemed  to  be  equitaUe 
and  just  between  the  parties  under  all  the  circumstances.  This 
is  the  view  taken  of  Snee  v.  PrescoUy  by  Mr.  Justice  Buller  is 
his  elaborate  opinion  in  lAcJdbarrow  v.  Mason,  in  the  house  of 
Lords:  6  East,  22.  It  was  thought  to  be  equitable  in  those 
cases  to  restore  or  cause  to  be  accounted  for  partial  payments. 
When  we  come  into  the  courts  of  law  this  right  of  stoppage  is 
spoken  of  as  a  ''  lien,"  as  an  "  equitable  lien,"  as  an  "  equitable 
right;"  and  the  judges  soon  declared  it  to  be  ''  a  common  law 
right."  By  the  common  law, ''  if  a  man  do  agree  for  a  price  of 
wares,  he  may  not  carry  them  away  before  he  hath  paid  for  them, 
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if  he  have  not  a  day  expresslj  giyen  to  him  to  pay  for  them:*' 
IToy's  MaTiTTiB,  87.  « I  state  it  as  a  clear  proposition,"  says 
Xiord  LoQghborongh  in  Mason  y.  lAckbarrow,  1 H.  Bl.  857,  "  timt 
the  vendor  of  goods  not  paid  for  may  retain  the  possession 
against  the  vendee,  not  by  aid  of  any  equity,  but  on  grounds  of 
lavr."  In  the  case  of  Palmer  v.  Handy  13  Johns.  484  [7  Am. 
I>ec.  372],  after  part  of  the  goods  had  been  delivered,  and  the 
buyer  had  pledged  them  to  a  third  person,  it  was  decided  that 
the  seller  had  not  lost  his  lien,  but  might  still  obtain  and  hold 
the  whole  properly.  So  the  civil  law  says,  **  venditor  pignoria 
loco  quod  vendidU,  retineiy  quoad  emptor  satisfadat:"  Dom.,  b.  1, 
tit.  2,  sec.  8,  art.  3.  And  even  after  delivery  the  purchaser  did  not, 
without  paying  or  securing  the  price,  obtain  by  that  law  a  perfect 
right  of  properly :  Id. ,  art.  1.  But  this  rule  never  prevailed  in  the 
common  law:  Ludlow  v.  Bourne,  1  Johns.  18  [3  Am.  Dec.  277].  It 
is  probable  that  stoppage  in  tramiiu  as  admitted  in  England 
arose  out  of  this  rule  of  the  civil  law,  perhaps  modified  by  the 
French  law,  as  the  learned  translator  of  the  Napoleon  code  sup- 
poses. If  this  were  its  origin,  it  has  evidently  been  modified 
and  made  to  conform  as  far  as  practicable  to  the  rules  of  the 
common  law;  and  as  it  is  now  found  in  oi>eration,  it  rather  pre- 
sents the  common  law  as  modified  by  the  introduction  of  an  in- 
gredient of  the  civil  law,  than  as  a  principle  of  the  civil  law 
ingrafted  upon  the  common  law.  Liens  at  common  law  exist 
only  where  the  party  has  possession  of  the  goods.  A  delivery 
is  actual  or  constructive,  and  where  there  has .  been  an  actual 
delivery  to  the  purchaser  the  right  of  stoppage  does  not  exist. 
But  where  there  has  been  a  constructive  delivery  by  putting  the 
property  into  the  hands  of  a  third  person  to  be  delivered  to  the 
vendee,  it  is  allowed  to  exist.  The  common  law  doctrine  of 
liens  appears  to  have  been  so  varied  as  to  allow  the  seller,  in 
case  of  the  insolvency  of  the  purchaser,  before  payment,  to  re- 
gain possession;  or  in  other  words,  to  place  himself  in  the  same 
position  with  regard  to  the  purchaser,  as  he  would  have  been  if 
he  had  not  parted  with  the  possession. 

This  is  believed  to  be  the  true  principle  of  the  doctrine  of 
stoppage  in  transUu,  as  recognized  in  the  English  law,  and  an 
examination  of  some  of  the  decided  cases  will  tend  to  prove  it. 
In  Wright  v.  Campbell,  4  Burr.  2050,  Lord  Mansfield  says,  ''  the 
owner  retains  a  lien  till  delivery  of  the  goods,  and  before  they 
are  actually  sold  and  turned  into  money."  By  this  he  means  a 
delivery  actually  to  the  vendee,  unless  the  lien  is  divested  by  a 
sale.     In  BurghaU  v.  Howard,  1  H.  Bl.  365,  note  a,  the  same 
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judge,  speaking  of  the  right  of  stoppage,  says,  '^  and  that  this 
was  ruled,  not  upon  principles  of  equity  only,  but  the  laws  of 
property."    By  *'  the  laws  of  property"  he  could  have  referred 
only  to  the  law  of  lien  and  its  effects  upon  the  right  of  property. 
In  Mdsony.  LiciMrrow,  Id.  357,  Lord  Loughborough  says:  ''But 
the  title  of  the  vendor  is  never  entirely  divested,  till  the  goods 
have  come  into  the  possession  of  the  vendee.    He  has,  therefore, 
a  complete  right,  for  a  just  cause,  to  retract  the  intended  deli?eiy 
and  to  stop  the  goods  in  transitu.    And  it  will  make  no  differ- 
ence in  the  case,  whether  the  right  is  considered  as  BpringiBg 
from  the  original  property  not  yet  transferred  by  delivery,  or  as 
a  right  to  retain  the  things  as  a  pledge  for  the  price  unpaid.  ~ 
In  the  same  case,  2  T.  B.  71,  Ashurst,  J.,  says:   ''Where  de- 
livery is  to  be  at  a  distant  place,  as  between  vendor  and  vendee, 
the  contract  is  ambulatoiy,  and  therefore,  in  case  of  insolvency 
of  the  vendee  in  the  mean  time,  the  vendor  nmy  stop  the  goods 
in  transitu."    In  Hodgson  v.  Loy,  7  Id.  440,  Kenyon  said:  "It 
was  a  kind  of  equitable  lien  adopted  by  the' law  for  the  purposes 
of  substantial  justice."    The  reason  why  it  is  designated  as  an 
equitable  lien  may  be,  that  it  is  an  extension  of  the  lien  beyond 
the  rules  of  the  common  law,  allowing  the  party  to  regain  lus 
lien  at  law  after  he  has  parted  with  the  possession.     In  Oppen^ 
heim  v.  BuaseU,  3  Bos.  &  Pul,  42,  Heath,  J.,  says:  "  In  the  first 
place  it  is  clear,  I  think,  that  the  right  of  seizing  in  transitu  is  a 
common  law  right."    "  In  the  next  place,  I  think  it  is  a  right  aris- 
ing out  of  the  ancient  power  and  dominion  of  the  consignor  over 
his  property,  which,  at  the  time  of  delivering  his  goods  to  the 
carrier,  he  reserved  to  himself."    Booke,  J.,  says:  "  This  right 
to  stop  goods  in  transitu  I  must  consider  as  a  legal  rig^ht.    Our 
courts  of  common  law  recognize  it,  and  they  distinguish  between 
the  constructive  and  the  actual  delivery  of  goods.     Where  thera 
is  an  actual  delivery  the  transitus  is  at  an  end,  but  where  the  de- 
livery is  constructive,  there  the  law  considers  that  as  a  deliveiy 
to  certain  purposes  only,  for  it  is  a  fiction  of  law,  and  that  fic- 
tion of  law  must  work  equity." 

The  position,  that  it  does  not  proceed  upon  the  ground  of 
rescinding  the  contract,  also  shows,  that  the  principle  upon 
which  it  does  proceed,  is  that  of  restoring  the  party  to  his  lien, 
by  placing  him  in  the  same  position,  as  if  he  had  never  parted 
with  the  possession.  In  Hodgson  v.  Loy,  Kenyon  said,  "  that  it 
did  not  proceed,  as  the  plaintiff's  counsel  supposed,  on  the 
ground  of  rescinding  the  contract.'*  In  Tucker  v.  Humphrey 1 4 
Bing.  516,  Park,  J.,  says,  "  not  proceeding  at  all  on  the  ground 
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of  the  contract  being  rescinded  by  the  insolTency  or  bankniptcj 
of  the  consignee  of  the  goods,  but  as  an  equitable  right  adopted 
for  the  purpose  of  substantial  justice."  In  Bloxam  v.  Sanders, 
4  Bam.  &  Cress.  941,  Bayley,  J.,  speaking  of  the  consignee, 
sajs,  "  he  has  not  an  indefeasible  right  to  the  possession,  and 
his  insolvency  without  payment  of  the  price  defeats  that  right;" 
that  is,  it  defeats  the  right  to  the  possession,  not  to  the  prop- 
erty. The  contract  is  regarded  as  existing  after  the  exercise  of 
the  right  of  stoppage,  and  the  vendee  or  his  assigns  may  recover 
the  goods  upon  x>aying  the  amount  due.  The  relations  of  vendor 
and  vendee  are  in  this  respect  the  same  as  when  the  vendor 
has  never  parted  with  the  possesion;  and  this  tends  to  prove 
the  principle  to  be  as  before  stated.  It  is  doubtiess  true,  that 
parties  may  so  conduct  as  to  rescind  the  contract,  where  the 
right  of  stoppage  is  exercised,  as  well  as  where  it  is  not.  And 
in  some  of  the  cases  in  the  books,  it  appears  to  have  been  the 
intention  of  the  vendors  to  rescind.  And  there  are  expressions 
of  the  judges  to  be  accounted  for  only  from  the  belief  tiiat  such 
was  the  intention  of  the  parties  in  the  case  then  under  consid- 
eration, or  from  a  want  of  a  clear  perception  of  the  principle, 
which  allowed  the  exercise  of  such  a  right.  It  would  not  be 
difficult  to  accumulate  proofs,  that  the  principle  upon  which  the 
doctrine  rests  is  as  before  stated,  but  an  apology  is  rather  ilue 
for  what  has  been  offered. 

Proceeding  to  carry  out  these  principles,  the  parties  are  to  be 
placed  in  the  same  condition,  as  nearly  as  may  be,  in  which  they 
would  have  been,  if  the  vendor  had  never  parted  with  the  pos- 
session of  the  goods.  And  if  he  would  repossess  himself  of 
them,  he  must  relieve  them  of  all  charges  and  burdens  right- 
fully and  necessarily  accruing  after  he  parted  with  the  posses- 
sion; for  the  vendor  can  not  be  allowed  by  his  attempt  to  regain 
possession,  to  put  the  vendee  in  a  worse  position  than  he 
would  have  been  had  the  possession  remained  with  the  vendor. 
And  this  requires  him  to  pay  the  freight  and  intervening  chai*ges. 
This  is  in  precise  accordance  with  the  rule  in  the  Napoleon  code, 
b.  3,  0.  11,  tit.  8,  art.  579.  And  in  note  107,  to  the  translation, 
titie  3,  the  learned  translator  says:  ''  Thus  the  doctrine  of  rc- 
vendication  in  mercantile  cases,  first  borrowed  in  part  by  the 
English  law  from  the  French  system  of  jurisprudence,  has  been 
modeled  in  France  to  the  shape,  and  reduced  to  the  extent., 
that  it  had  received  in  England."  Thus  clearly  indicating,  that 
such  was  understood  to  be  the  doctrine  in  England.  And  Mr. 
Justice  Story,  in  note  (f),  1  Wheat.  212,^  speaking  of  stoppage 
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in  transihi,  says,  the  Napoleon  code  ''  adopts  a  principle  siniilar 
to  that  of  the  common  law,"  and  that  it  '*  sabjects  the  goods 
sold  to  the  right  of  stoppage  in  transUu  by  the  Tender  upon  the 
same  conditions  with  our  own  law/'  Upon  these  principles  and 
authorities  the  representatives  of  the  intestate  are  entitled  to  re- 
cover the  freight  and  charges  upon  that  portion  of  the  caigo  re- 
claimed. 

If  the  vendor  is  adjudged  to  pay  freight,  he  claims  to  set  off 
against  it  a  debt  due  from  the  intestate  to  him  on  the  purchase 
of  a  former  cargo  shipped  by  iinother  vessel.    It  is  not  neces- 
sary to  cite  authorities  to  show  that  the  owners  of  a  vessel  have 
a  lien  on  the  cargo  for  the  freight.    The  well-known  rule  in  mer- 
cantile law,  that  the  ship  is  bound  to  the  merchandise,  and  the 
merchandise  to  the  ship,  is  admitted  here.    This  right  is  not  de- 
stroyed, if  the  property  be  taken  from  the  possession  of  the  own- 
ers in  invitum,  or  by  operation  of  law.    It  is  true,  that  this 
principle  does  not  apply,  where  the  owner  of  the  vessel  is  o^- 
rying  his  own  goods;  but  when  the  vendor  claims  to  repossess 
himself  of  the  goods  by  virtue  of  his  original  title,  it  is  not  for 
him  at  the  same  time  to  declare  the  title  to  be  in  the  vendee  for 
the  purpose  of  avoiding  the  vendee's  lien  for  the  freight;  who 
may  well  claim  to  retain  them  until  he  is  placed  in  a  position  as 
favorable  as  he  would  have  been,  if  the  goods  had  never  been 
delivered.    And  as  the  whole  rights  of  the  consignor  depend 
upon  an  extension  of  his  lien  after  he  has  parted  with  the  pos- 
session, it  is  not  for  him  to  deny  to  the  consignee  the  equitable 
right  to  set  up  as  against  him  the  same  lien,  which  he  would 
have  by  law,  if  the  goods  were  tnmsported  for  another.     When 
the  right  of  stoppage  is  exercised,  the  goods  become  in  fact 
transported  not  for  the  benefit  of  the  vendee,  but  the  vendor. 
In  this  mode  the  just  rights  of  the  parties  may  be  secured  to 
them,  notwithstanding  what  has  already  taken  place.    And  as  it 
is  the  only  way-in  which  it  can  be  done,  the  representatives  of 
the  consignee  have  a  right  to  expect  that  the  court  will  exact  of 
the  consignor,  who  asserts  what  is  sometimes  denominated  an 
equitable  right,  an  adherence  to  the  rule,  that  he  who  asks  equity 
shall  do  equity.    It  is  evident,  that  the  representatives  of  the 
intestate,  or  the  master,  who  was  their  agent,  did  not  intend  to 
yield  any  legal  right;  and  by  no  fair  construction  of  their  acts 
can  they  be  regarded  as  having  done  it.    The  net  proceeds,  bj 
agreement  of  the  parties,  represent  the  cargo,  and  upon  tbat 
cargo,  they  have,  as  before  stated,  an  equitable  lien  not  divested 
by  any  act  of  their  own.     Ought  they,  representing  the  general 
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creditors,  to  be  compelled  to  relinquish  it,  and  to  reoeiye  in  sat- 
isfaction of  a  claim  thus  secured,  a  debt  due  from  the  intestate's 
insolyent  estate  ?  It  is  true,  that  the  general  policy  of  our  law 
for  the  settlement  of  insolyent  estates,  allows  balances  only  to  be 
recoTered,  or  proved,  before  the  commissioners.  But  this  rule 
does  not  apply  to  a  case  where  one  party  has  a  lien  and  can 
thereby  compel  payment  without  resorting  to  legal  proceedings. 
Nor  is  there  any  equiiy  on  the  part  of  the  vendor  in  claiming 
such  a  set-off.  He  is  ^owed  to  have  a  lien  on  the  cargo  for  the 
price,  and  instead  of  permitting  it  to  go  into  the  general  fund 
and  presenting  his  whole  claim  and  taking  his  dividend,  he  right- 
fully asserts  that  lien,  and  claims  only  for  the  balance.  The 
representatives  of  the  intestate  had  at  least  an  equitable  lien 
upon  the  same  cargo  for  the  freight,  and  have  an  equitable  right 
to  assert  it,  and  it  is  only  after  that  is  discharged,  that  the  vendor 
has  an  equitable  right  to  the  cargo.  There  is  as  much  equity  on 
the  one  side  in  asserting  a  lien  in  behalf  of  the  general  creditors, 
OS  on  the  other  in  asserting  it  for  a  particular  creditor.  Both 
heing  equally  entitled  to  insist  upon  their  rights,  both  should 
be  permitted  to  do  it  without  any  interposition  by  the  court. 

If  not  allowed  to  set  off  against  the  freight  his  prior  debt,  the 
Tender  claims  to  set  off  the  value  of  that  part  of  the  cargo  lost  at 
6^.  But  the  cases  before  cited  for  another  purpose  show  that 
the  property  after  the  vendor  parts  with  it,  until  he  again  re- 
sumes the  possession,  is  regarded  in  law  as  at  the  risk  of  the 
vendee;  and  that  any  loss  happening  in  the  intermediate  time  is 
the  loss  of  the  vendee.  The  vendor  by  stopping,  acquires  no 
title  to  that,  which  does  not  come  to  his  possession.  Having 
^0  property  in  that  which  was  lost,  he  has  nothing  to  offer  by 
TOtue  of  it  as  a  set-off. 

The  net  proceeds  of  the  outward  cargo  may  be  regarded  as  a 
partial  payment,  and  the  representatives  of  the  vendee  claim  to 
recover  it  back.  The  vendor  having  the  same  rights  as  he  would 
have  if  he  had  not  parted  with  the  possession,  there  is  no  prin- 
ciple, which  will  allow  the  vendee,  where  the  fault  is  his  own  in 
not  jMiying  the  whole  price,  to  recover,  back  a  partial  payment. 
It  would  be  as  much  opposed  to  the  doctrines  of  the  civil  as  the 
common  law.  In  such  case  the  earnest  or  partial  payment  is  by 
the  civil  law  forfeited,  if  the  contract  is  never  completed:  Dom., 
b.  1,  tit.  2,  sec.  6,  art.  4.  And  the  buyer  is  never  to  elude  the 
effect  of  the  sale  by  failing  to  pay  the  price:  Id.,  sec.  3,  art.  9. 
If  the  sale  be  rescinded  by  consent  of  both  parties,  or  without 
the  fault  of  either,  both  are  restored  to  all  their  rights:  Id.,  sec. 
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12,  arts.  4,  6, 14, 16.  And  so  is  the  common  law:  SmiOi  y.  FSdd, 
5  T.  R.  402;  King  v.  Price,  2  Chit  416;  Euni  v.  Silk,  6  East, 
449.  Where  the  yendee  is  in  &ult  and  gives  occasion  for  the 
vendor  to  take  extraordinary  measures  to  prevent  a  loss,  no  in- 
ference should  be  drawn,  that  he  thereby  intended  to  rescind 
the  contract.  This  should  be  a  matter  of  clear  proof,  especially 
when  it  is  perceived  to  be  against  his  interest,  and  when  he  is 
under  no  necessity  to  do  so.  All  which  the  vendor  has  done  in 
this  case  is  to  consent  to  a  sale  of  the  property  vrithout  preju- 
dice, and  to  receive  the  proceeds  instead  of  the  goods.  Such 
acts,  under  the  circumstances,  can  never  be  regarded  as  mam- 
festing  a  disposition  or  intention  to  rescind;  and  the  law  does 
not  rescind,  or  require  him  to  rescind  the  contract.  The  repre- 
sentatives of  the  intestate  can  not  therefore  recover  back  the 
partial  payment.  They  vnll  have  the  benefit  of  it  as  eztingnish- 
ing  so  much  of  the  vendor's  claim. 

The  vendor  claims  to  recover  a  balance,  which  will  be  due  to 
bim  after  applying  the  net  proceeds  of  that  part  of  the  caigo  re- 
claimed. When  the  vendee  does  not  pay  and  take  the  goods 
contracted  for,  the  vendor,  upon  a  tender  agreeably  to  the  tenns 
of  the  contract,  may  bring  his  action  for  not  accepting  and  pay- 
ing for  the  goods,  and  recover  the  damages  which  he  has  suf- 
fered. And  if  the  vendee  has  refused  to  complete  the  contract, 
that  dispenses  with  a  tender  by  the  vendor.  Nor  does  the  bank- 
ruptcy of  the  vendee  rescind  the  contract,  or  release  the  vendor 
from  performance,  or  excuse  the  vendee:  OUuebrook  v.  Wood- 
row,  8  T.  B.  366;  Bloxam  v.  Sanders,  4  Bam.  &  Cress.  941; 
Boorman  v.  Nash,  9  Id.  145.  In  Langfart  v.  lUer,  1  Salk.  113, 
Holt  says:  ''  After  earnest  given,  vendor  can  not  sell  goods  to 
another  without  a  default  in  vendee,  and  therefore  if  vendee 
does  not  come  and  pay  and  take  away  the  goods,  the  vendor 
ought  to  go  and  request  him,  and  then  if  he  does  not  come  and 
pay  and  take  away  the-  goods  in  convenient  time,  the  agieement 
is  dissolved,  and  he  is  at  liberty  to  sell  them  to  any  other  per- 
son." When  he  says  the  agreement  is  dissolved,  he  is  not  to 
be  understood  as  meaning  that  it  is  rescinded,  but  only  that  it  is 
determined;  the  right  of  the  vendee  to  require  a  further  execu- 
tion has  ceased.  Nor  that  it  is  even  determined,  unless  it  be 
the  pleasure  of  the  vendor  so  to  consider  it.  And  even  this 
right  was  denied  by  Lord  EUenborough  in  Oreaves  v.  AshJin,  3 
Camp.  426.  He  says:  *'  If  the  buyer  does  not  cany  away  the 
goods  bought  within  a  reasonable,  time,  the  seller  may  charge 
him  warehouse  room,  or  may  bring  an  action  for  not  removing 
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ihem,  should  he  be  prejudioed  by  the  delay.    But  the  buyer's 
aeglecCdoes  not  entitle  the  seller  to  put  an  end  to  the  contract." 
By  the  cltU  law  the  yendor  could  not  annul  the  sale  for  lack  of 
payment  at  the  tune,  without  the  intervention  of  the  judge :  Dom. , 
b.  1,  tit.  2,  sec.  3,  art  8.    But  the  right  of  the  yendor  to  resell 
after  notice  to  the  yendee  of  such  intention,  and  a  reasonable  time 
allowed  to  pay  and  take  the  goods,  seems  now  to  be  admitted  in 
the  cases  before  cited  of  Bloxam  y.  Sanders,  and  Boorman  y. 
Nash.    If  there  could  be  no  recoyery  after  a  stoppage,  the  effect 
would  be  to  take  away  that  right  in  all  cases,  where  a  large  por- 
tion of  the  property  had  been  lost  during  the  yoyage,  or  to 
subject  the  yendor  to  bear  such  losii;  when  the  law  casts  it  upon 
the  yendee.    If  these  parties  are  to  be  regarded  as  standing  in 
the  relation  of  yendor  ready  to  deliyer  his  goods,  and  yendee 
refusing  to  take  them  and  pay  the  price,  the  yendor  may  upon 
these  principles  recoyer  for  the  injury  suffered  by  the  non- 
performance of  the  contract.     And  the  true  relation  of  the 
parties  should  be  regarded  as  that  of  each  insisting  upon  all  his 
legal  rights.    And  that  whatever  arrangements  have  been  made 
between  them,  or  haye  been  the  result  of  the  operation  of  law 
by  legal  process,  or  otherwise,  their  rights  are  not  thereby 
varied.      Viewing  these  rights  in  that  light,  the  vendor  has  not 
by  any  act  manifested  a  disposition  to  rescind  or  to  determine  the 
tontract.    His  interest  requires  him  to  insist  upon  its  execution, 
and  his  acts  appear  to  have  been  dictated  by  it.     On  the  con- 
trary, the  representatives  of  the  vendee  have  found  it  for  the 
interest  of  the  estate  to  refuse  to  pay  the  whole  price,  and  take 
the  whole  property,  and  their  acts  are  in  accordance  with  this 
interest.    They  have  made  no  effort  to  take  up  the  bills  or  pay 
the  price,  and  have  resisted  all  efforts  made  to  obtain  it;  and 
this  can  not  be  regarded  in  any  other  light  than  that  of  a  re- 
fusal to  comply,  which  relieves  the  vendor  from  the  necessily  of 
Tnaking  a  tender  of  the  goods,  or  of  the  proceeds,  which  by 
agreement  now  represent  them. 

But  it  is  said  that  the  books  show  no  case  where  such  a  re- 
covery has  been  had  after  the  vendor  stopped  the  goods  and 
took  possession  of  them.  If  it  were  so,  that  is  no  sufficient 
reason  to  prevent  a  recovery,  if  by  the  principles  of  law  the 
yendor  is  entitled  to  recover.  This  absence  of  decided  cases 
may  partly  be  accounted  for  by  supposing  that  the  vendor 
usually  obtaining  all  the  goods  sold,  finds  he  is  fully  paid;  or 
if  not,  that  the  object  of  pursuing  the  insolvent  vendee  is  not 
worth  the  trouble  and  expense.     But  the  case  of  Kymer  y. 
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Sutoercrcpp,  1  Camp.  109,  does  in  principle  afford  a  precedent 
for  Buch  a  recoveiy.  And  Kent  so  understandB  it»  and  declares 
that  the  vendor  is  thas  entitled  to  recover.  He  says,  '*  and  the 
vendor  may  sue  for  and  recover  the  price,  notwithstanding  he 
had  actoallj  stopped  the  goods  in  transUu^  provided  he  be  ready 
to  deliver  them  upon  payment:"  2  Kent,  541.  But  the  prin- 
ciple does  not  entitle  the  vendor  to  recover  on  the  bills;  it  au- 
thorizes a  recovery  only  for  damages  for  non-performance  of  the 
contract.  There  is  no  count  in  the  writ  claiming  upon  this  prin- 
ciple, but  dealing  with  the  case,  as  has  been  the  desire  through- 
out in  these  cases,  in  such  a  manner  as  to  allow  each  party  ta 
obtain  all  his  just  rights,  the  vendor  should  be  permitted  to 
amend  by  introducing  such  a  count  and  have  judgment  upon  it. 

Stoppaob  in  Tbansitu.— In  NewhaU  y.  Vargeu,  29  Am.  Dee.  489,  a  far- 
ther dlBcussion  of  the  rights  of  the  parties  in  the  above  actions,  growing  oat 
of  these  same  transactions,  may  be  foand.  A  fall  consideration  of  the  sab- 
ject  of  stoppage  tn  transitu,  and  the  rights  of  parties  to  a  contract  of  sale^ 
arising  after  the  exercise  thereof,  is  contained  in  the  note  to  ffause  v.  Jud 
mm.  Id.  384;  and  see  also  the  varioos  decisions  in  this  series  cited  therein. 


BOBNEMAN   V.    SlDLmGEB. 

[15  MAXn,  439.] 

Out  ov  a  Pbohissobt  Note  and  MoBraAos,  made  by  one  in  oontemplation 
of  death,  is  good  as  a  doncUio  causa  mortia, 

Chosb  in  Action  may  bb  Givbn  as  a  donatio  causa  mortis. 

Actual  Deliveby  is  Essential  in  a  doncUio  causa  mortis;  bat  snch  delivery 
may  be  made  to  a  third  person  for  the  benefit  of  the  intended  donees,  if 
possession  is  retained  ap  to  the  time  of  the  donor's  death. 

Donatio  Mobtis  Causa  may  bb  Defeated  for  the  benefit  of  creditors. 

Wbtt  of  entry  on  a  mortgage  made  to  one  Bomeman,  ta 
Becure  a  promissory  note.  Bomeman  died  intestate  and  insol- 
vent. Commissioners  on  his  estate  were  appointed,  who  re{>orted 
that  no  claims  had  been  presented.  Bomeman's  administrator 
brings  this  action.  Defendants  offered  to  prove  that  intestate, 
on  his  death-bed,  gave  the  note  and  mortgage  in  question  to  one 
of  his  daughters,  for  herself,  and  in  trust  for  her  sisters,  who 
retained  possession  of  the  same  until  the  donor's  death;  that 
part  of  the  note  had  been  paid  to  the  donees,  and  that  the  pres- 
ent suit  was  brought  against  their  wishes.  The  cotuii  excluded 
the  evidence.    Plaintiff  had  verdict;  and  defendants  appealed. 

/.  O.  Reedy  for  the  defendants. 

Bxdfirwhy  for  the  plaintiff. 
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By  Cotirt,  Webtok,  C.  J.  If  the  defendants  can  proye,  as  the 
case  finds  they  offered  to  do  at  the  trial,  that  the  intestate  in  his 
last  sickness,  when  death  was  near,  and  as  we  think  must  be  un- 
derstood, in  contemplation  of  that  eyent  as  impending,  gaye  to 
the  donees  named  the  note  and  mortgage  in  question,  and 
actually  deliyered  them  to  a  third  person  for  their  use,  we  are  of 
opinion,  that  it  was  good,  as  a  donatio  causa  mortis. 

That  a  chose  in  action  may  be  the  subject-matter  of  such  a 
gift,  we  regard  as  settled  law  at  the  present  day.  This  question 
is  yeiy  satisfactorily  examined  in  the  case  of  Parish  et  al.  y.  Stone, 
U  Pick.  198  [25  Am.  Dec.  378],  to  which  we  refer,  without 
deeming  it  necessary  to  go  oyer  Uie  same  ground.  There  must 
be  an  actual  deliyery,  to  perfect  the  gift,  but  it  may  be  made  to 
a  third  person,  for  the  use  of  the  donee,  if  such  third  person  re* 
tain  possession  up  to  the  time  of  the  death  of  the  donor:  Drwry 
y.  Smith,  1  F.  Wms.  404.  The  equitable  interest  passes  to  the 
donee,  and  if  there  be  a  mortgage  as  collateral  security,  it  is 
held  in  trust  for  his  benefit,  and  may  be  enforced  in  the  name  of 
the  representatiye  of  the  deceased,  as  the  principal  debt  may  be 
also,  if  necessary.  We  are  of  opinion,  therefore,  that  the  eyi- 
denoe  offered  ought  to  haye  been  receiyed.  And  if  thereupon, 
it  should  be  made  to  appear,  that  the  donees  are  the  real  parity 
in  interest,  the  plaintiff  will  not  be  permitted  to  prosecute  this 
suit  against  their  will,  and  still  less  for  the  benefit  of  the  estate. 
A  gift  of  this  description,  howeyer,  may  be  defeated  for  the 
benefit  of  creditors:  2  Kent,  362.  And  if  it  should  turn  out,  on 
a  fuiiher  kial,  that  the  plaintiff  is  a  bona  fide  creditor  of  the 
estate,  and  has  a  claim,  which  he  can  legally  enforce,  and  that  a 
reclamation  of  this  gift  is  necessary  to  satifrfy  it,  he  may  still  be 
permitted  to  prosecute  this  suit,  notwithstanding  the  defense  in- 
t^osed. 

Exceptions  sustained. 

Donatio  Causa  Mortis. — ^An  elaborate  discuasion  of  thisBubjeot,  espeouJly 
with  reference  to  bonds,  notes,  and  things  in  action,  is  contained  in  the  note 
to  Bradley  y.  Hunt,  23  Am.  Dec.  600.  In  OUmore  v.  WtiUsides,  31  Id.  562, 
it  was  held  that  a  deed  could  not  be  delivered  after  the  death  of  the  grantor, 
80  as  to  operate  as  a  valid  donatio  cauaa  mortis,  although  such  grantor  had 
placed  it  in  the  hands  of  an  agent,  with  instructions  to  deliver  it  after  his 
death.  The  principal  case  is  cited  in  Boies  v.  KempUm,  7  Gray,  383,  to  the 
point  that  a  negotiable  note  may  be  a  donatio  causa  mortis^  without  indorse- 
ment, and  in  Cloufjh  v.  doughy  117  Mass.  83,  to  the  effect  that  tho  validity  of 
a  donatio  c<utsa  mortis  is  not  affected  by  the  fact  that  the  same  was  given  to 
the  donee  in  trust  for  others. 

Delivsby  Essential  to  a  Valid  Gift:  See  the  cases  reported  in  this 
series  collected  in  the  note  to  Elam  v.  Keen,  26  Id.  325. 
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Vaughan  V.  Bacon. 

[16  Maxhb,  455.] 

finanr  ov  Osn  Tbnant  ik  Common  is  the  seisin  of  alL 

RILI9QUISHMXKT  OF  POSSISSION  TO  OnE  TeNAKT  TS  COMMOJT,  AS  tO  hlS 

in  the  premises,  operates  for  the  benefit  of  the  other  co-tenants,  and  pn- 
vents  the  running  of  the  statate  of  limitations  against  them* 

EjBonasNT  bj  a  tenant  in  common  against  a  disseisor.  Plaint- 
ifi*  proved  title  in  himself  to  a  portion  of  the  premises,  and  to 
rebut  the  plea  of  adyerse  possession,  introduced  in  evidence  a 
inrriting  made  by  defendant  with  other  of  his  co-tenants,  as  fol- 
lows: "I  hereby  relinquish  and  yield  up  to  the  within  men- 
tioned co-tenants,  all  the  right,  seisin,  possession,  and  better- 
ments which  I  have  in  and  unto  their  respective  shares." 
Verdict  was  given  for  plaintiff.    Defendant  appealed. 

BotdeUe,  for  the  defendant. 

A.  BedingUm^jun.^  for  the  plaintiff. 

By  Court,  Weston,  0.  J.  The  recognition  by  the  tenant,  in 
1819,  of  the  titie  of  the  three,  who  were  co-tenants  with  the  de- 
mandanty  and  his  abandonment  at  that  time  to  them  of  all  his 
right,  seisin,  and  possession  in  their  proportion  of  the  l&nd  in 
controversy,  had  the  effect  to  put  them  in  the  seisin  and  posses- 
sion of  their  shares  respectively.  If  the  tenant  held  after  that, 
it  was  either  in  subordination  to  their  title,  or  by  a  subsequent 
disseisin.  And  we  are  of  opinion,  that  thereupon  the  seisin  was 
at  that  time  revested  in  the  rightful  owners. 

It  is  common  learning,  that  the  seisin  of  one  tenant  in  com- 
mon is  the  seisin  of  all:  2  Cm.  629;  Co.  lit.  199,  b.  Where 
there  is  a  concxirrent  possession,  the  seisin  is  according  to  the 
title:  Langdon  v.  Parier  etal.,^9  Mass.  215;  Farrar  et  al.  v.  Ead- 
man  elal.,1  Fairf.  191.  The  entry  and  {>os86S8ion  of  one  ten- 
ant in  common  is  the  possession  of  his  co-tenants:  2  Cm.  537. 
The  entry  of  one  joint  tenant,  coparcener,  or  tenant  in  common, 
will  avoid  the  effect  of  a  fine,  as  to  all  the  other  co-tenants:  5 
Id.  292.  So  the  entry  of  one  heir  will  inure  to  the  benefit  d 
fill :  Ricard  v.  WUliams  etal.,7  Wheat.  59.  And  an  acknowledg- 
ment of  title,  by  a  party  in  possession,  is  equivalent  to  an  actual 
entry:  Wells  y.  PiHnce,  4  Mass.  64.  It  would  result  that  one 
tenant  in  common,  while  another  is  in  possession,  can  not  be 
disseised  by  a  stranger.  And  so  the  court  strongly  intimate  in 
Farrar  v.  Ea^man  ei  cd.    A  disseisin  can  not  exist  unless  tha 
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disseisee  is  excluded.  Here  the  trae  owners  were  in  the  actual 
seisin  by  some  of  the  tenants  in  common,  who  represented  the 
whole.  It  appears  to  us  yeiy  clearly,  that  the  tenant  has  not 
been  in  the  actual  and  uninterrupted  seisin  of  the  estate,  claimed 
by  the  demandant,  long  enough  to  entitle  him  to  the  protection 
of  the  statute  of  limitations. 
Judgment  on  the  verdict. 

Adtkbss  Holder  Admhtino  Onb  Co-tbnakt  ihto  Possessioit,  Effsct 
or. — '*A11  acts  done  by  a  oo-tenant,  and  relatiog  to  or  affecting  the  common 
property,  are  presumed  to  hare  been  done  by  him  for  the  common  benefit  of 
himoelf  and  tiie  others.    The  relation  between  him  and  the  other  owners  is 
always  supposed  to  be  amicable  rather  than  hostile,  and  his  acts  are  there- 
fore regarded  as  being  in  subordination  to  the  title  of  all  the  tenants,  for  by 
BO  regarding  them,  they  may  be  made  to  promote  the  interests  of  alL    There- 
fore, as  a  general  proi>08ition,  the  entry  of  one  co-tenant  inures  to  the  bene- 
fit of  all:"  Freeman  on  Go-tenancy  and  Partition,  sec.  166;  Angell  on  Limita- 
tioDs,  sec.  435.    Following  as  an  immediate  corollary  to  tins  settled  principle 
of  the  common  law,  it  was  equally  well  established,  that  in  a  mixed  or  con- 
current possession,  the  legal  seisin  prevailed  according  to  the  title:  Codman 
Y.  Window,  10  Mass.  146;  Lemgdon  v.  PoUer,  3  Id.  219;  Farrar  v.  Ekutman^ 
10  Me.  195.    The  doctrine  laid  down  in  the  principal  case,  that  the  relinquish- 
ment of  possession,  by  one  claiming  title  to  land  by  adverse  possession,  to  a 
tenant  in  common,  as  to  his  share  in  the  premises,  operates  for  the  benefit  of 
the  other  co-tenants  so  as  to  put  them  all  into  possession,  and  prevent  the*, 
running  of  the  statute  of  limitations  against  them,  is  but  a  special  applica- 
tion of  the  above  principles:   Ford  v.  Orey,  1  Salk.  285;   Farrtar  v.  Blagt' 
man^  10  Me.  195.    And  in  Caroihers  v.  Dunning,  3  Serg.  &  R.  382,  it  was  held,, 
that  such  entry  and  possession  inure  for  the  benefit,  not  only  of  the  co- 
tenants,  but  also  of  strangers.    The  reasoning  and  conclusions  of  the  prin- 
cipal case,  in  the  few  instances  in  which  similar  conditions  of  facts  have- 
occupied  the  attention  of  the  American  courts,  have  always  been  followed 
and  upheld.    In  Farrar  v.  Eastman,  10  Me.  195,  the  court  thought  that  it 
admitted  of-  question,  whether  a  tenant  in  common  could  be  disseised  by  a 
stranger  claiming  his  interest  only,  but  subsequently,  in  Vaughan  v.  Bacon, 
as  we  have  seen,  decided  it  in  tiie  negative.     Nor  in  Massachusetts  can  one 
joint  tenant  be  disseised  of  any  particular  part  of  the  land,  unless  all  the 
joint  tenants  are  disseised:  Porter  v.  Hill,  9  Mass.  34.     In  Pennsylvania  the 
correctness  of  the  doctrine  admits  of  no  question:  Criawell  v.  AUemus,  7 
Watts,  566.    In  this  latter  case,  several  of  the  tenants  in  common  were 
minors.    The  attorney  in  fact  of  their  guardian,  before  the  statute  of  limita- 
tions had  run  its  full  course  against  their  rights,  made  known  their  claim, 
and  that  of  the  other  co-tenants,  to  the  adverse  holder,  who  thereupon 
agreed  to  pay  the  taxes  that  should  be  assessed  upon  the  land,  and  to 
hold  and  keep  possession  thereof,  without  committing  any  waste,  for  the 
benefit  of  the  infants.     Although  there  was  no  actual  change  of  possession, 
yet  the  court  held,  that  the  agreement  of  the  disseisor  operated  as  a  relin- 
quishment of  his  rights,  and  that  the  whole  of  the  land  could  be  recovered 
in  ejectment  brought  by  all  the  co-tenants  or  their  assigns.    On  the  other 
hand,  the  same  court  that  decided  Vaughan  v.  Bacon  have  held,  that  where 
the  entry  and  possession  of  ou-^  co-tenant  is  by  operation  of  law,  as,  for  in* 
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Btano^  by  yirtae  of  a  judgment  for  the  recovery  of  an  nndivided  portion  of 
a  large  tract  of  land,  against  one  who  had  been  in  pooiiearion  thereof  for 
many  years  under  a  recorded  deed  of  the  whole,  although  such  entry  and 
poaseesion  giyea  the  demandant  a  rightful  aeian  of  such  share,  it  does  not 
inure  to  the  benefit  of  one  having  a  similar  claim  to  the  remaindflr  of  the 
tract,  or  prevent  his  rights  from  being  barred  by  the  statute  of  limitatiaM: 
Oilman  t.  8tei9on^  18  Me.  428. 


DeABBOBN  V.  TUBNEB. 

[16  Mmn,  17.] 
TiTLi  TO  Ohattsl  Passes  by  Delivery  thereof  to  a  person  under  a  promlM 
by  him  either  to  return  it  or  pay  a  sum  of  money  therefor  on  a  oertsin 
day,  and  he  may  sell  the  chattel  before  that  day. 

Tboteb  for  a  cow  and  calf,  deliyered  by  the  plaintiff  to  one 
Nason,  under  the  terms  of  the  contract  stated  in  the  opinion. 
Naaon  sold  said  cow  and  calf  to  the  defendant  within  the  year. 
The  plaintiff  demanded  the  same  from  the  defendant,  but  he  r&- 
fosed  to  deliver  them. 

Emmons,  for  the  plaintiff. 

May,  for  the  defendant. 

By  Court,  Weston,  0.  J.    The  plaintiff  delivered  to  Nason  a 
■oow  and  a  calf,  for  which  he  took  his  written  promise,  to  retum 
*ihe  same  cow  within  a  year,  with  a  calf  by  her  side,  or  to  pay 
twenty-two  dollars  and  fifly  cents.    We  are  veiy  clear,  that  the 
W9ecuri1y  of  the  plaintiff  vested  in  contract;  and  that  Nason, 
liaving  the  alternative  to  retum  or  pay,  the  property  passed  to 
him,  and  he  was  at  liberty  to  sell  the  cow.     Tibbetts  v.  Ibtde,  3 
Pairf.  341,  was  a  very  different  case.     There  the  plaintiff  ex- 
pressly reserved  to  himself  the  title  to  the  oxen,  imtil  paid  for. 
The  case  of  Burd  v.  West,  7  Cow.  752,  decides  expressly,  that 
where  an  alternative  exists,  the  title  to  the  property,  in  a  case 
like  this,  is  transferred  upon  the  deliveiy. 
Plaintiff  nonsuit. 

The  principal  case  is  cited  in  McKitmey  v.  BradUe,  117  Mass.  322,  to  tlM 
point,  that  where  the  owner  of  a  chattel  sells  and  delivers  it  to  another,  sad 
receives  from  him  a  sum  of  money  in  part  payment  therefor,  and  takei  tbt 
purchaser's  promise  in  writing  to  pay  the  balance  on  a  day  specified,  or  rsi 
turn  the  chattel,  the  title  passes  unconditionally  to  the  purchaser. 
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Cbane  V.  Mabahatju 

[16MAnis.37.] 
FoBST  YsABS  Old  is  Admissiblk  ik  Eyidevcb  without  proof  of  its 
execntioii,  where  it  ia  in  the  possession  of  the  party  claiming  nnder  it, 
and  the  possession  of  the  land  has  followed  it. 
I>BaLABATI0M8  ov  Pabtt  WHO  SXTS  UP  TiTLB  BT  DissBisnr,  that  he  held 
in  sabordination  to  the  title  of  the  adverse  party,  are  admissible  in  eri- 
dence;  bat  his  declarations  to  a  stranger,  that  he  held  adversely  to  the 
title  of  sach  adverse  party,  are  not  admissible  for  the  purpose  of  proving 


TszTAirr  at  Will  can  not  Contest  his  Tenanct  into  a  disseisin,  where 
bis  lessor  has  no  notice  of  any  adverse  claim  set  up  by  him. 

PETmoK  for  partition.  The  petitioner  claimed  a  moiety  of  the 
premiBes  under  a  deed  from  Eeuben  Smith;  and  to  prove  his 
title,  offered  a  deed  from  Peter  Sanborn  to  Enoch  Smith,  father 
of  Beuben  and  Samuel  Smith,  dated  in  1794,  and  recorded  in 
1814.  The  respondent  required  proof  of  this  deed,  but  the 
judge  admitted  it  without  proof.  Enoch  Smith- died  in  1819, 
leading  Eeuben  and  Samuel  his  only  heirs.  The  respondent 
daims  under  Samuel  Smith.  He  set  up  a  title  by  disseisin,  and 
proyed  that  Enoch  Smith  liyed  in  New  Hampshire,  and  Beuben 
in  Beadfield,  at  a  distance  of  several  miles,  while  Samuel  lived 
near  the  land  in  question,  which  he  had  occupied,  and  for  which 
he  paid  taxes;  that  he  had  inclosed  it  in  1812,  and  retained  pos- 
session of  it  until  1833,  when  he  died;  that  in  1819,  Samuel  and 
Beuben  divided  other  land  which  had  descended  to  them  from 
their  father,  but  did  not  divide  this,  because  it  was  difficult  to 
diyide,  and  Samuel  said  that  he  intended  to  buy  his  brother's 
share  therein.  The  petitioner  proved  that  a  surveyor  was  em- 
ployed by  Beuben  and  Samuel,  in  1825,  to  run  dividing  lines 
between  them,  and  that  Samuel  then  told  him  that  they  had  not 
divided  this  land  because  it  was  difficult  to  divide,  and  he  in- 
tended to  buy  out  Beuben's  share,  and  that  this  was  the  reason 
it  was  not  divided.  The  respondent  objected  to  the  admission 
of  Samuel's  declarations,  but  the  court  overruled  the  objections. 
The  respondent  then  offered  to  prove  other  declarations  of 
Samuel,  made  while  he  was  in  possession,  that  he  claimed  the 
premises  in  his  own  right,  and  denied  that  Beuben  had  any  in- 
terest therein;  but  he  did  not  propose  to  prove  that  Beuben  had 
any  knowledge  of  these  declarations.  The  judge  refused  to 
admit  this  evidence,  and  the  respondent  excepted. 

Wells,  for  the  respondent. 

Emmons,  for  the  petitioner. 
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By  Court,  Wbbtoh,  C.  J.  The  deed  from  Peter  Sanborn,  con- 
veying the  premises  to  Enoch  Smith,  was  adnuasible  without 
proof.  It  was  more  than  forty  years  old  at  the  time  of  the  trial, 
was  in  the  possession  of  the  party  claiming  under  it,  and  the 
possession  of  the  land  had  followed  the  deed:  Stackbridge  t. 
West  Stocbbridge,  14  Mass.  257;  Bull.  K  P.  255;  1  Stark,  343. 
Samuel  Smith,  the  son  of  Enoch,  went  into  the  occupation  of 
the  premises,  after  the  date  of  this  deed.  There  can  be  no 
doubt  from  the  OTidence,  that  Samuel  went  into  possession  under 
his  father,  and  enjoyed  the  land  by  his  permission;  for  in  1819 
and  in  1825,  he  recognized  it  as  a  part  of  the  inheritance  which 
descended  to  him  and  his  brother  Reuben. 

The  declarations,  which  proved  that  he  held  in  subordination 
to  the  title  of  his  father,  are  clearly  admissible:  Wesi  Cambridge 
V.  Lexington,  2  Pick.  636;  Church  v.  Burghardt,  8  Id.  327;  Alden 
€t  Ux.  V.  OUmore,  13  Me.  178.     They  prove,  that  he  was  the 
tenant  at  will  of  his  father,  from  the  time  he  went  into  posses- 
sion, until  the  death  of  the  father,  and  they  further  prove,  that 
he  continued  afterwards  to  occupy,  as  a  tenant  in  common  with 
Beuben.     His  occupancy  of  the  whole,  and  within  fences,  was 
entirely  consistent  with  the  title,  under  which  the  petitioner 
claims.     As  to  his  declarations  of  an  adverse  title,  a  tenant  is 
not  permitted  to  set  up  his  possession  as  a  disseisin  of  his  lessor, 
except  at  his  election.     Having  regard  to  the  origin  of  his  pos^ 
session,  and  the  circumstances  under  which  it  was  continued, 
his  declaration  to  others  could  not  have  the  effect  to  oust  his 
co-tenant,  whose  title  he  had  repeatedly  acknowledged.    It  does 
not  appear,  that  he  had  notice  of  any  adverse  claim,  nor  was 
there  anything  in  the  nature  of  his  occupancy,  calculated  to  pat 
him  upon  his  guard.     The  facts  bear  a  near  resemblance  to  the 
case  last  cited,  in  which  an  attempt  thus  to  convert  a  tenancy  at 
will  into  a  disseisin,  was  not  suffered  to  be  successful.    The 
tenant  has  succeeded  to  the  title  of  Samuel  Smith,  his  &ther, 
which  was  a  tenancy  in  common.     He  has  continued  the  occu- 
pancy of  his  father;  and  we  perceive  nothing  in  the  case,  which 
could  give  or  secure  to  him  a  greater  interesL 

Exceptions  overruled. 


Pboof  of  Ancient  Deed. — In  Roberts  v.  Stanton^  6  Am.  Deo.  UBS,  it  ww 
decided  that  a  deed  of  above  thirty  yean'  standing  requires  no  farther  proof 
of  its  execution  than  its  production.    See,  also,  note  to  that  case,  470. 

Declarations  of  Person  in  Possession  of  Land,  when  Admissibu: 
See  Beeeher  v.  Parmele,  31  Am.  Dec.  633,  noter  636;  also  Deming  v.  CbrrtR^ 
ton^  30  Id.  591,  and  note  595.  where  other  cases  on  this  subject  are  ooUected. 
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MooBE  V.  Fletoheb. 

[16  HazHS,  «3.J 

Mnx  PiuyiLsox  Mxaks,  in  this  CoryrRT,  the  Land  and  Watxr  OBod  with 
the  mill,  and  on  which  it  and  its  appendages  stand. 

Two  Desds  op  even  Date  and  Connected  bt  Reference  are  to  be  con* 
fltmed  together  in  order  to  ascertain  the  troe  intention  of  the  parties. 
And  where  one  of  such  deeds  grants  to  one  person  "the  use,  privilege, 
and  benefit  of  one  half  of  a  sawnull,"  and  the  other  grants  to  another 
person  a  tract  of  land  including  that  on  which  the  mill  stands,  "  except- 
ing the  privilege  of  one  half  of  a  sawmill  oonveyed  to"  the  former 
grantee  **  and  his  heirs,"  the  one  half  of  the  mill  and  privilege  passes  by 
the  grant. 

Omission  to  Use  Portion  or  Mill-tard  vor  a  Sinolb  Year  does  not  pre- 
vent its  being  considered  a  part  of  the  mill  privilege  by  appropriation 
and  long  use;  nor  can  the  extent  of  such  privilege  be  curtailed  by  proof 
that  the  mill  could  well  be  used  by  the  occupation  of  less  land  than  was 
in  fact  used. 

Writ  of  entry,  in  which  the  demandant  claimed  an  undivided 
half  of  a  small  tract  of  land  in  Anson.  The  jaiy  found  for  the 
demandant.  The  other  facts  are  sufficiently  stated  in  the 
opinion. 

BouieUCy  for  the  tenant. 

Tenney^  tot  the  demandant. 

By  Court,  Sheplet,  J.  On  the  twelfth  of  April,  1808,  John 
Moore,  sen.,  being  the  owner  of  the  tract  of  land  including  the 
premises,  with  a  sawmill  standing  thereon,  conveyed  a  part  of 
that  tract,  not  including  the  premises,  to  his  son,  the  demand- 
ant, and  "also  the  use,  privilege,  and  benefit  of  one  half  of  a 
sawmill."  And  on  the  same  day  by  another  deed  conveyed  to 
his  son,  John  Moore,  jun.,  under  whom  the  defendant  claims,  a 
part  of  the  estate,  including  within  the  bounds  the  premises, 
"  excepting  the  privilege  of  one  half  of  a  sawmill  conveyed  to 
Joseph  Moore  and  his  heirs."  The  rights  of  the  parties  depend 
ux>on  the  true  construction  of  these  clauses  in  the  deeds.  The 
application  of  the  rule  of  law,  that  ambiguous  language  is  to  be 
construed  strictly,  as  in  the  case  of  Howard  v.  Wadsworth-,  8 
Greenl.  471,  is  claimed  for  the  tenant.  The  rule  is  not  properly 
applicable  to  this  case,  because  the  grantor  at  the  time  he  created 
the  exception,  conveyed  to  the  demandant  what  was  excepted, 
making  reference  in  that  deed  to  the  exception.  Both  deeds 
being  of  the  same  date,  and  thus  connected  by  reference,  are  to 
be  examined  together  to  ascertain  the  true  intention  of  the  par- 
ties.    Was  it  the  design  to  convey  to  the  demandant  only  the 
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right  of  use  of  one  half  of  the  aawmill  then  standing,  or  iraa  it 
to  convey  an  estate  in  the  mill  and  privilege,  as  it  had  been  be- 
fore used? 

The  use,  the  benefit,  and  the  privilege  of  a  sawmill  may  refer 
only  to  the  right  of  occupation.  The  words  use  and  benefit, 
have  that  appropriate  signification.  And  the  word  privilege  in 
common  acceptation,  means  some  immunily,  or  advantage. 
When  used  in  connection  with  a  mill  it  has  in  this  part  of  the 
country  acquired  a  pectdiar  meaning  well  understood.  By  the 
privilege  of  a  mill,  or  its  equivalent,  mill  privilege,  is  under* 
stood  the  land  and  water  used  with  the  mill,  and  on  which  it 
and  its  appendages  stand.  There  might  be  some  doubt  in  whst 
sense  the  word  was  used  in  the  deed  to  the  demandant  on  ac- 
count of  its  connection  with  words,  use  and  benefit.  If  those 
words  had  been  omitted,  the  deed  would  have  read,  bIbo  the 
privilege  of  one  half  of  a  sawmill;  and  there  could  then  have 
b^n  but  little  doubt,  that  the  design  was  to  convey  under  that 
phraseology,  a  title  to  the  land  and  water-power.  Whatever  of 
doubt  might  arise  from  such  connection  is  removed  by  the  lan- 
guage of  the  exception  in  the  other  deed.  The  exception  is  of 
the  "privilege  of  one  half  of  a  sawmill  conveyed  to  Joseph 
Moore  and  his  heirs."  This  language  has  acquired  such  a  mean- 
ing, that  it  would  be  a  forced  construction,  that  should  hold, 
that  it  meant  no  more,  than  the  privilege  of  using  a  sawmill 
while  it  might  remain  standing. 

The  decisions  respecting  mills  and  privileges  have  necesaarify 
been  made  with  reference  to  the  peculiar  phraseology  in  each  deed 
or  devise.    In  the  case  of  Edward  v.  Wadsworth,  8  Greenl.  471, 
the  exception  was, ''  exclusive  of  the  grist-mill  now  on  said  &ll8, 
with  the  right  of  maiTitaiTn'Tig  the  same."  From  the  use  of  dif- 
ferent language  in  the  grant  and  in  the  exception,  the  words, 
mill   privilege,   being  used    in   one,  and  the  word  privilege 
being  omitted  in  the  other,  from  the  use  of  the  word  now 
and  from  the  right  being  given  to  maintain  it,  which  would  not 
be  appropriate  when  a  fee  was  granted,  the  court  concluded 
that  the  intention  was  to  except  only  the  mill  then  stand- 
ing, and  not  any  part  of  the  privilege,  after  it  ceased  to  exist. 
In  the  case  of  Blake  v.  Clark,  6  Id.  436,  "  the  sawmill,"  withoat 
other  description,  was  assigned  to  one  of  the  heirs  of  the  estate. 
And  it  was  decided,  that  the  fee  of  the  land  on  which  it  and  its 
appendages  stood,  and  the  use  of  the  water,  and  any  easement 
used  with,  or  necessary  to  its  enjoyment,  would  pass,  but  not  the 
fee  of  the  mill-yard  formerly  used  with  the  mill.     The  intention 
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to  convey  no  greater  estate  than  an  easement  in  the  mill-yard 
was  inferred  from  the  language  used  in  assigning  the  widow's 
dower,  and  in  the  division  of  the  other  portions  of  the  estate. 
In  the  case  of  Whiiney  v.  Olney,  3  Mason,  280,  the  devise  was  of 
a  moiety  of  "two  paper-mills,"  and  "appurtenances."     Mr. 
Justice  Story  was  of  opinion,  that  "  all  the  land  under  the  mill, 
and  necessary  for  the  use  of  it,  and  commonly  used  with  it 
passed  to  the  devisees."    In  this  case,  the  terms,  privilege  and 
mill,  are  both  used,  which  ordinarily  would  pass  both  the  mill 
and  privilege,  and  the  doubt  has  arisen  from  their  arrangement 
and  connection  with  other  words,  which  may  be  accounted  for  by 
the  want  of  skill  and  knowledge  in  the  scrivener.    The  exception 
and  grant  can  not  be  considered  void  for  uncertainty,  as  they 
must  refer  to  the  sawmill,  upon  the  premises  conveyed  to  John 
Moore,  jun.     The  extent  of  the  privilege  or  mill-yard  was  prop- 
erly left  to  the  jury  under  the  instructions.     The  rights  of  the 
oil-mill,  nail-mill,  and  potash  appear  to  have  been  defined  by 
deed,  and  could  not  otherwise  affect  the  rights  of  these  parties 
than  as  evidence  of  the  use  made  of  the  locus  demanded.     The 
omission  to  use  any  portion  of  the  mill-yard  for  a  single  year 
could  not  prevent  its  becoming  a  part  of  it  by  appropriation 
and  long  use.    Nor  could  it  be  curtailed  by  proof,  that  the  mill 
might  be  well  used  by  the  occux>ation  of  less  land  than  was  in 
&ctused. 

The  jury  have  found,  that  the  demanded  premises  have  been 
Qsed  as  a  mill-yard  for  depositing  logs  and  boards,  and  were  nec- 
CQsaiy  as  a  privilege  for  the  enjoyment  and  use  of  the  mill. 

Judgment  on  the  verdict. 

Mill  Peivilvok.— It  was  decided  in  Oibaonv,  Brockway,  31  Am.  Dec.  200, 
that  a  description,  in  a  conveyance,  of  a  corn-mill,  with  all  the  privilegea 
thereto  belonging,  was  sofficient  to  pass  the  mill,  the  Lmd  on  which  it  stood, 
ttd  such  water  privileges  as  were  necessary  to  the  oae  of  the  mill. 


BOGEBS  V.  SaUNDEBB. 

[16  SlAXin,  92.] 

Snomo  PXBPOBMANCB 13  DscasBD,  A3  A  Matteb  OF  CouRSS,  when  the  con- 
tract is  in  writing,  is  certain,  fair  in  all  its  parts,  for  an  adequate  consid- 
eratiosi,  and  capable  of  being  performed;  and  also,  in  a  proper  case,  where 
the  party  has  lost  his  remedy  at  law. 

^ARTT  Sbbkiko  Spboifio  PERFORMANCE  MUST  Show  that  he  has  not  been 
guilty  of  laches  or  negligence,  but  has  taken  all  proper  steps  towards  a 
performance  on  his  part. 


636  RoGEBS  V.  Saundebs.  [Maine^ 

CovojLcr  BiNDixo  ON  Onx  Pabtt  only,  may  be  decreed  to  be  spectfially 
performed.  And  where  the  contract  is  binding  at  law,  want  of  mitoalitj 
is  no  objection  to  the  making  of  such  decree. 

Where  Binding  Efficacy  of  CoNTBAcrr  has  been  Lost,  at  Law,  by  lapie 
of  time,  courts  of  equity  grant  relief,  when  time  is  not  essential  to  the 
substance  of  the  contract. 

Time  is  of  the  Essence  of  a  Contract  when  the  mere  efflnzion  of  time  rea- 
ders the  thing  sold  of  greater  or  less  value,  and  also  when  it  has  been  ex- 
pressly agreed  by  the  contract  that  time  shall  be  essentiaL  And  in  socii 
cases  equity  will  not  decree  specific  performance. 

Eq^ty  will  not  Decree  Specific  Performance  of  a  contract  for  the  sale  of 
land,  where  the  party  applying  for  the  decree  has  permitted  the  time  for 
performance  to  pass  by  without  performing,  and  is  unable  to  give  say 
sufficient  excuse  for  doing  so,  and  there  is  no  evidence  of  aoqntesoenoe  on 
the  part  of  the  other  party,  in  the  delay. 

Material  Change  in  Value  of  the  Propbkty,  making  a  great  change  ia 
the  condition  of  the  parties,  will  prevent  equity  from  giving  relief  agsiuk 
lapse  of  time. 

Want  of  Mdtdality  in  Remedy  fob  Breach  of  Contract  ia  an  insuperahls 
objection  to  a  decree  for  its  specific  performance,  where  there  is  no  oon- 
pliance  with  its  requirements,  although  it  is  no  objeetioQ  where  then 
has  been  such  compliance. 

Bill  in  equify.  The  following  is  a  copy  of  the  contract  re- 
ferred to  in  the  opinion:  **  Oleman,  July  11, 1832.  I  agree  to 
give  Z.  Bogers  a  bond  for  a  deed  of  one  half  of  six  lots  of  land, 
being  the  same  that  I  and  J.  0.  Bogers  bought  of  the  state  in 
December,  1830,  the  consideration  of  said  bond  when  said 
Bogers  pay,  cause  to  be  pay  to  the  state  their  claim,  and  then  I 
agree  to  deed  to  order,  and  I  further  agree  to  give  up  all  daim 
for  stumpage  cut  on  said  land  by  other  people.  James  Saund- 
ers, jr."  The  other  facts  are  sufficiently  stated  in  the  opinion. 
The  case  was  argued  in  August,  1836,  by  Bogers,  for  the  plaintr 
iff,  and  F.  Allen,  for  the  defendant.  The  court,  then  consisting 
of  Weston,  C.  J.,  and  Emery,  J.,  disagreed.  It  was  again 
argued  before  the  full  court  in  June  term,  1838,  by 

Rogers  and  J,  Appleton,  for  the  plaintiff. 

F.  AUerty  for  the  defendant. 

By  Court,  Sheflet,  J.  It  appears  from  the  bill  and  answer 
to  be  admitted,  that  on  the  seventeenth  day  of  December,  1830, 
the  defendant  and  J.  O.  Bogers  purchased  of  the  state,  six  lota 
of  land  in  township  number  two  in  the  old  Indian  purchase, 
the  defendant  taking  the  whole  title  and  giving  his  notes  pay- 
able in  one,  two,  three,  and  four  years  with  interest  annually.  * 
and  securing  the  payment  of  them  by  sureties  and  by  a  mortgage 
of  the  premises.     These  notes  remaining  unpaid  on  the  eloventb 
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of  July,  1832,  the  defendant  agreed  to  sell  his  half  of  these  lots 
to  the  plaintiff  according  to  the  terms  of  the  contract  now 
sought  to  be  enforced. 

It  is  important  in  the  first  place  to  ascertain  the  intention  of 
the  parties  and  their  rights  as  exhibited  in  their  contract;  and 
the  positioii  of  the  parties  upon  the  answer  and  proof  intro* 
duced.     The  contract  is  informally  and  loosely  drawn.    The 
word  consideration  was  used  for,  or  intended  to  conyey,  the 
same  idea  as  the  word  condition,  and  with  the  following  words 
to  express  the  terms  to  be  inserted  in  the  condition  of  the  bond, 
and  required  to  be  performed  before  a  conyeyance  could  be 
demanded.     It  could  not  haye  been  the  intention,  that  the 
plaintiff  should  pay  each  note  as  it  became  due,  for  one  had 
become  due  and  remained  impaid.     On  the  contrary,  it  could 
not  have  been  the  intention  of  the  parties  to  permit  the  whole 
principal  and  interest  to  remain  unpaid  for  an  indefinite  period, 
thereby  constantly  increasing  the  amoimt  to  be  paid.     The 
deed  could  not  be  giyen  and  the  whole  contract  settled  before 
the  last  installment  became  due;  and  the  plaintiff  could  not 
haye  expected,  nor  did  the  contract  contemplate,  upon  the 
most  liberal  construction  of  it,  a  longer  delay.    Perhaps  the 
most  correct  construction  would  be,  that  the  plaintiff  was  to 
pay  the  note,  which  had  become  due,  in  a  reasonable  time,  and 
the  others  as  they  should  become  payable.    This  only  would 
saye  the  defendant  from  harm  and  danger.    The  contract  not 
only  requires  the  defendant  to  giye  a  bond,  but  to  conyey  the 
land  upon  the  plaintiff's  performing  on  his  part.    The  fair  con- 
clusion from  the  testimony  of  Jordan  is,  that  some  adyance  upon 
the  price  was  secured  to  the  defendant  in  his  settlement  with 
the  plaintiff,  and  that  would  constitute  a  good  consideration  for 
the  contract.    The  whole  amount  of  principal  and  interest  hay- 
ing become  payable  on  the  seyenteenth  of  December,  1834, 
remained  impaid  until  the  thirtieth  day  of  March,  1835,  when  it 
was  paid  by  the  defendant.    The  plaintiff  haying  wholly  failed 
to  comply  with  the  terms  of  the  contract,  can  haye  no  right  at 
law,  unless  he  proyes  a  waiyer  or  assent  to  this  delay.     He 
alleges  in  his  bill,  that  not  being  conyenient  for  him  to  pay  the 
notes  at  maturity,  he  made  an  agreement  with  the  agent  of  the 
state,  that' they  should  remain  uncalled  for  so  long  as  he  should 
permit  the  property  to  remain  in  the  same  condition;  and  that 
in  consequence  of  it,  the  notes  remained  uncalled  for  until  paid 
hj  the  d^endant.    The  answer  expresses  the  defendant's  dis- 
belief of  any  such  agreement,  and  denies,  that  he  was  adyised 
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of  it  or  assented  to  it.     There  is  no  proof  of  it,  and  it  must  be 
regarded  as  having  no  existence. 

The  answer  alleges,  that  the  plaintiff  gave  the  defendant  a 
note  payable  in  four  months,  and  that  it  was  agreed,  that  befbxe 
the  expiration  of  that  time  the  sums  due  to  the  state  should  be 
paid  and  the  whole  business  be  finally  closed;  and  that  he  wbb 
to  be  paid  for  his  expense  and  trouble  about  the  boaineas;  and 
that  the  timber  which  had  been  cut  upon  the  land  should  be  sold 
and  the  proceeds  applied  to  the  payment  of  the  notes  to  the 
state.     These  allegations  contradict  the  written  contract,  are 
not  responsive  to  the  bill,  are  without  proof,  and  must  also  be 
regarded  as  having  no  existence.     The  rights  of  the  parties  rest 
therefore  upon  the  contract.     It  is  not  necessary  to  detail  the 
testimony  introduced  to  prove  an  assent  to  the  delay  or  waiver  of 
the  time  of  performance  by  the  defendant.    All  the  acts  and 
declarations  took  place,  before  the  last  installment  became  pay- 
able; and  the  most  that  can  be  made  of  them  is,  that  the  de- 
fendant considered  the  contract  as  subsisting,  and  assented  to 
all  the  previous  delay,  or  waived  his  objections  to  it.    From  the 
time  when  the  plaintiff,  in  the  autumn  of  1834,  demanded  of  the 
defendant  the  execution  of  the  bond,  and  was  refused,  to  the 
time  when  the  defendant  paid  the  notes,  there  is  no  proof  of  any 
act  or  declaration  of  either  x>arty.     The  Iftnd  was  covered  witii  a 
growth  of  wood  and  timber,  which  appears  to  have  oonstitated 
its  principal  value.     On  the  seventeenth  of  December,  1830,  the 
six  lots  were  purchased  for  one  thousand  one  hundred  and  sev- 
enty dollars  and  forty  cents,  and  one  undivided  half  of  them 
sold  on  the  first  of  May,  1835,  for  seven  thousand  eight  hundred 
and  thirty-nine  dollars  and  seventy-thiee  cents. 

It  remains  to  state  some  of  the  principles  upon  which  ooorte 
of  equity  will  or  will  not  decree  a  specific  performance;  and  to 
apply  them  to  the  facts  presented  in  this  case.  It  is  a  matter  ot 
discretion  in  the  court,  whether  or  not  to  decree  a  specific  per- 
formance, not  dependent  however  upon  the  arbitrary  pleasure  of 
the  judge,  but  regulated  by  general  rules  and  principles.  When 
the  contract  is  in  writing,  is  certain,  fair  in  all  its  parts,  is  for  aa 
adequate  consideration,  and  is  capable  of  being  performed,  it  is 
a  matter  of  course  for  a  court  of  equity  to  decree  performance: 
2  Story's  Eq. ,  sec.  751.  And  performance  may  in  a  proper  case 
be  decreed  where  the  party  has  lost  his  remedy  at  law:  Raddif^ 
V.  Warrington ,  12  Yes.  331 .  But  laches  and  negligence  in  the  pe^ 
formance  of  contracts  are  not  thereby  to  be  countenanced  ores- 
couraged,  and  the  party  seeking  performance  must  show,  that 
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he  has  not  been  in  fault,  but  has  taken  all  proper  steps  towards 
a  performance  on  his  own  part,  and  has  been  ready,  desirous,  and 
prompt  to  perform:  Milward  v.  Earl  Thanet,BYeB,  720,  note  (b); 
Fonbl.  Eq. ,  c.  6,  sec.  2. 

There  has  been  some  difference  of  opinion  whether  a  contract, 
which  could  be  enforced  by  one  party  only,  ought  to  be  decreed 
to  be   specifically  performed.    Chancellor  Kent,  in  Clason  y. 
Bailey^  14  Johns.  485,  says  the  weight  of  argimient  is  in  favor 
of  the  construction,  that  the  agreement  concerning  lands  to  be 
enforced  in  equity  should  be  mutually  binding;  but  he  reviews 
the  cases,  and  says  the  point  is  too  well  settled  to  be  now  ques- 
tioned, that  it  may  be  thus  enforced,  if  binding  upon  one  party 
only.     This  appears  now  to  be  the  generally  received  doctrine, 
and  it  has  been  admitted  in  this  state:  Oetchell  v.  Jewett,  4 
Ghreenl.  350.    The  grounds  upon  which  coiurts  of  equily  have 
proceeded  in  such  cases  appear  to  be,  that  the  statute  of  frauds, 
as  decided  in  the  courts  of  law,  requires  only  the  signature  of 
the  party  to  be  charged  to  become  legally  binding  upon  him; 
and  equity,  finding  a  contract  legally  binding,  will  decree  its 
performance.    Where  the  contract  is  binding  at  law,  therefore, 
the  want  of  mutuaUty  is  no  objection:  Flight  v.  BoUand,  4  Buss. 
298.     Where  its  binding  efficacy  has  been  lost  at  law  by  lapse 
of  time,  courts  of  equity  are  in  the  habit  of  relieving,  when 
time  is  not  essential  to  the  substance  of  the  contract.    Time  is 
of  the  essence,  where  the  thing  sold  is  of  greater  or  less  value 
according  to  the  effluxion  of  time,  and  the  sale  of  a  reversion, 
and  of  stock,  are  put  as  examples  of  the  rule.    So  when  a  house 
is  known  to  have  been  purchased  for  a  residence  at  a  particular 
time,  and  when  the  parties  have,  by  their  contract,  expressly  so 
agreed,  time  is  essential.    And  in  these  cases  no  relief  is  given 
against  the  lapse  of  time.    It  is  not  of  the  essence  of  the  con- 
tract, where  the  object  is  securiiy  for  the  payment  of  money; 
and  in  the  ordinary  case  of  the  sale  of  an  estate,  the  general 
object  being  the  sale  for  an  agreed  sum,  the  time  of  payment  is 
regarded  as  formal,  and  that  stipulation  as  meaning  that  the 
purchase  shall  be  completed  within  a  reasonable  time,  regard 
being  had  to  all  the  circumstances:  1  You.  &  Coll.  415.^    Time 
is  not,  however,  in  such  cases  to  be  altogether  disregarded,  but  to 
entitle  him  to  relief  where  time  is  not  essential,  the  party  asking 
it  must  show  that  circumstances  of  a  reasonable  nature  have 
prevented  a  strict  compliance,  or  that  it  has  been  occasioned  by 
the  fault  of  the  other  party,  or  that  a  strict  compliance  has  been 

1.  mpwdl  T.  KnigU. 
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waiyed.  Where  he  has  been  guilty  of  laches,  and  offan  no  aai- 
isfaotoiy  reason  for  it,  and  the  other  party  has  not  mired  or 
acquiesced  in  it,  no  relief  can  be  granted.  In  Lloyd  t.  CoOett, 
as  reported  in  4  Yes.  689,  note  (b),  the  chancellor  says:  ''I 
want  a  case  to  proye  that  where  nothing  has  been  done  by  the 
parties,  this  court  will  hold  in  a  contract  of  buying  and  selling, 
a  rule  that  certainly  is  not  the  rule  at  law,  that  the  time  is  not 
an  essential  part  of  the  contract.  Here  no  step  has  been  taken 
from  the  day  of  sale  for  six  months  after  the  expiration  of  the 
time  at  which  the  contract  was  to  be  completed.  If  a  given 
default  will  not  do,  what  length  of  time  will  do  ?  It  is  true  the 
plaintiff  must  have  considered  himself  bound  after  the  day;  eo 
he  was;  he  could  not  take  advantage  of  his  own  neglect." 

In  Qvjesi  y.  Hwnfray^  5  Yes.  818,  the  master  of  the  xolla  sajs: 
*'  The  only  question  is,  whether  the  plaintiff  has  done  enough  to 
show,  he  took  all  the  pains  he  could  to  be  rAidy  to  cany  into 
execution  the  agreement. "    ' '  The  plaintiff  does  not  seem  to  me  to 
haye  done  all  he  ought  to  haye  done.    It  rests  entirely  upon 
that  point."    In  Benedict  y.  Lynch,  1  Johns.  Ch.  375  [7  Am. 
Dec.  484],  this  question  was  yery  much  considered  by  the  chan- 
cellor, who  states  the  rule  to  be,  ''  that  where  the  party  who 
applies  for  a  specific  performance,  has  omitted  to  execute  his 
part  of  the  contract  by  the  time  appointed  for  that  purpoee, 
without  being  able  to  assign  any  sufficient  justification  or  excuse 
for  his  delay,  and  where  there  is  nothing  in  the  acts  or  conduct 
of  the  other  party,  that  amounts  to  an  acquiescence  in  that 
delay,  the  court  will  not  compel  a  specific  performance."    And 
again,  '*  from  the  reyiew  which  I  haye  taken  of  the  cases,  the 
general  principle  appears  to  be  perfectly  established,  that  time 
is  a  circumstance  of  dedsiye  importance  in  these  contiactB,  but 
it  may  be  waiyed  by  the  conduct  of  the  party;  that  it  is  incum- 
bent on  the  plaintiff  calling  for  a  specific  performance  to  show, 
that  he  has  used  due  diligence,  or  if  not,  that  his  negligence 
arose  from  some  just  cause;  that  it  is  not  necessary  for  the 
party  resisting  the  performance  to  show  any  particular  injuiy  or 
inconyenience;  it  is  sufficient  if  he  has  not  acquiesced  in  the 
negligence  of  the  plaintiff,  but  considered  it  as  releasing  him." 
In  such  cases  the  party  is  regarded  in  equity  as  haying  abandoned 
his  contract.    Nor  will  equity  giye  relief  against  the  lapse  of  time, 
where  there  has  been  a  yery  material  change  in  the  yalue  of  the 
property  making  a  great  change  in  the  condition  of  the  parties. 
In  such  cases,  the  utmost  watchfulness  is  expected  of  the  portr 
not  to  let  the  contract  fall.     In  Paine  y.  Mellen,  6  Yes.  349.  tb^ 
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Tendor  did  not  perform  in  time,  but  the  purchaser  consented  tc 
complete  the  contract  upon  certain  terms,  and  before  the  deeds 
'were  executed,  the  houses  were  burnt.    It  was  held,  that  the 
vendor  could  be  relieyed  only  by  proving  an  actual  acceptance 
of  the  terms  by  the  purchaser  before  the  loss.    In  Brashier  v. 
Chraiyy  6  Wheat.  539,  it  is  said,  "another  circumstance,  which 
oa^ht  to  haye  great  weight,  is  the  change  in  the  value  of  the 
land.     Had  the  land  &llen  in  value,  he  could  not  have  paid  the 
purchase  money."    Where  the  price  agreed  for  in  the  original 
contract  greatly  differs  from  the  value,  it  is  an  ingredient,  which, 
asBociated  with  others,  will  contribute  to  prevent  the  interfer- 
ence of  a  court  of  equiiy :  Cafhcart  v.  Bobinsony  5  Pet.  264.    Nor 
where  from  a  charge  of  circumstances  since  the  contract,  per- 
formance would  be  attended  by  peculiar  hardship:  Perkins  v. 
WrigfU,  3  Har.  &  M.  324.    Nor  where  the  remedies  are  not 
mutoal,  and  the  chance  for  gain  is  all  upon  one  side,  and  that 
of  loss  all  upon  the  other. 

In  AUeyT.  Deachamps,  13  Yes.  228,  the  chancellor  says,  "it 
would  be  very  dangerous  to  permit  parties  to  lie  by  with  a  view 
to  see  whether  the  contract  will  prove  a  gaining  or  losing  bar- 
gain, and  according  to  the  event,  either  abandon  it,  or  consider- 
ing the  lapse  of  time  as  nothing  to  claim  a  performance."  In 
Brashier  v.  OrcUy,  it  is  said:  **  Mr.  Brashier,  then,  if  he  did  not 
execute  his  part  of  the  contract  with  punctuality,  ought  to  have 
executed  it  before  a  great  change  of  circumstances  took  place." 
*'  This  total  want  of  reciprocity  gives  increased  influence  to  the 
objections  to  a  specific  performance,  which  are  furnished  by  this 
great  alteration  in  the  value  of  the  article."  Mr.  Justice  Story, 
in  his  treatise,  says,  *'  but  if  circimistances  of  a  reasonable  nature 
have  disqualified  the  party  from  a  strict  compliance,  or  he  comes 
recerUi  facto  to  ask  for  a  specific  performance,  the  suit  is  treated 
with  indulgence,  and  generally  with  favor,  by  the  court.  But 
then  in  such  cases  it  should  be  clear,  that  the  remedies  are  mu- 
tual; that  there  has  been  no  change  of  circumstances  affecting 
the  character  or  justice  of  the  contract:  2  Stoiy^s  Eq.  87.  So 
where  one  was  entitled  to  a  renewal  of  a  lease  for  lives,  when 
one  life  should  drop,  but  was  not  obliged  to  renew,  having  let 
two  lives  drop  before  he  applied  for  a  renewal,  equity  could  give 
no  relief:  Bayly  v.  Corporation  of  Leominster,  1  Ves.  jun.  476; 
The  City  of  London  v.  Milford,  14  Yes.  41.  And  a  change  of 
possession,  or  an  advance  made  as  a  partial  payment,  will  not  in 
such  cases  make  any  difference:  AUey  v.  Deschamps,  and  Oiiesl 
V.  Homfray,  before  cited. 
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It  will  be  perceired,  that  the  court  can  not  in  this  case  decree 
a  specific  perfonuance  without  a  yiolation  of  these  well-estab- 
lished rules.  Allowing  that  the  defendant  had  waived  all  com- 
pliance up  to  the  time  when  he  refused  to  give  the  bond,  that 
left  the  parties  upon  their  legal  rights,  and  should  have  put  the 
plaintiff  upon  his  guard  to  perform  punctually,  when  the  time 
arriyed  for  a  final  close  of  the  business,  and  not  to  cast  himaelf 
upon  the  favor  of  one,  who  had  just  admonished  him,  that  he 
did  not  mean  to  perform,  if  he  could  avoid  it.  This  refusal  to 
give  a  bond  might  have  justified  the  plaintiff  in  refusing  to  pay, 
if  the  bond  had  been  essential  to  enable  him  to  obtain  the  title, 
but  it  was  not;  the  contract  which  he  had,  was  sufiicient  for  that 
purpose,  for  it  is  agreed  in  it,  that  a  deed  is  to  be  given  upon 
payment.  The  plaintiff  offers  no  reason  for  neglecting  to  pay 
from  the  seventeenth  of  December  to  the  thirtieth  of  March,  and 
during  that  time  there  is  no  proof  of  a  waiver  or  acquiescence 
on  the  part  of  the  defendant.  And  this  takes  place  in  a  case  in 
which  the  plaintiff  was  required  by  the  change  in  value  to  be 
especially  watchful  against  anything  that  would  entitle  the  de- 
fendant to  be  discharged.  Could  it  be  admitted,  that  the 
plaintiff  has  not  been  guilty  of  laches,  there  is  no  mutuality  in  the 
remedy;  and  although  this  is  no  objection,  where  there  is  a 
compliance,  yet  where  there  is  not,  as  Mr.  Justice  Story  states 
the  law,  it  is  an  insuperable  one. 

In  addition  to  this,  there  has  been  a  most  extraordinary  change 
in  the  value  of  the  property  since  the  contract;  it  having  been 
s  )ld  for  more  than  eleven  times  the  amount  agreed  to  be  paid; 
and  while  this  change  has  been  taking  phvce,  all  the  chance  for 
gain  has  been  on  the  side  of  the  plaintiff,  while  the  defendant, 
if  there  had  been  a  loss  occasioned  by  fire,  by  trespassers,  or 
otherwise,  must  have  borne  it,  for  he  could  not  compel  a  per- 
formance. According  to  the  rules  applicable  to  sales  of  estates 
in  England,  there  could  not  in  this  case  be  a  decree  for  a  spe- 
cific performance,  and  there  is  less  reason  for  it  in  this  countiy, 
and  especially  in  a  case  relating  to  lands  covered  with  a  growth 
of  timber,  and  having  no  fixed  or  certain  value,  but  rising  and 
falling  in  price  according  to  the  market  for  lumber,  and  greatly 
affected  in  value  by  other  causes.  In  this  particular  they  more 
nearly  resemble  stocks;  and  time  is  of  the  essence  of  the  contract 
in  such  cases,  and  no  relief  can  be  given.  The  remark  of  Living- 
ston, J.,  in  Hepburn  v.  Atddy  5  Cranch,  279,  applies  with  great 
force  to  this  case.  Sx>eaking  on  this  subject,  he  says:  **  But  there 
is  a  vast  difference  between  contracts  for  land  in  that  countiy  and 


July,  1839.]  Rogers  v.  Saunders.  643 

this.  There  the  lands  have  a  known,  fixed,  and  stable  value.  Here 
the  price  is  constantly  fluctuating  and  uncertain.  A  single  day 
often  makes  a  great  difference,  and  in  almost  eveiy  case  time  is 
a  very  material  circumstance."  But  while  the  plaintiff  is  not 
entitled  to  a  decree,  the  defendant  has  no  claim  upon  the  court 
for  anything,  which  they  are  not  obliged  by  law  to  give  him,  for 
he  has  refused  to  give  the  bond  according  to  his  contract,  has 
attempted  to  vaiy  the  contract  by  parol  proof,  and  has  set  up 
other  improper  grounds  of  defense,  and  failed  to  support  them, 
and  he  is  not  entitled  to  costs. 

Emebt,  J. ,  delivered  a  dissenting  opinion,  in  which,  while  sub* 
stantially  agreeing  with  the  majority  of  the  court  as  to  the  prin- 
ciples laid  down  by  them  in  the  prevailing  opinion,  he  differed 
from  them  in  the  application  of  those  principles  to  the  facts  of 
the  case  before  the  court,  and  also,  to  some  extent,  as  to  what 
were  to  be  considered  the  facts  established  by  the  pleadings  and 
the  evidence.     He  regarded  the  whole  case  as  resolved  into  the 
question  whether,  in  a  court  of  equity,  the  time  of  performance 
be  of  the  essence  of  the  contract.     And  if  so,  whether  there 
had  been  a  reasonable  excuse  for  the  plaintiff's  omission  to  pay. 
The  following  is  a  condensed  statement  of  his  honor's  views: 
At  the  time  when  the  contract  was  entered  into,  one  of  the  notea 
to  the  state  was  seven  months  past  due.     Saunders  told  Bogers^ 
who  was  then  in  embarrassed  circumstances,  that  he  had  no* 
doubt  the  state  would  be  glad  to  take  the  land  back  again,  if  he 
could  not  pay  the  notes,  and  that  if  he  did  not  cut  the  timber 
off  he  had  no  doubt  the  agent  for  the  state  would  show  him 
leniency.    The  land  agent  never  appears  to  have  felt  insecure^ 
or  to  have  pressed  for  the  payment  of  the  notes.     The  plaintiff 
was  surety  on  the  notes  for  the  defendant  to  the  state,  and  yet 
he  had  no  indemnity.     The  whole  title  was  in  the  defendant 
when  the  contract  was  made.    At  various  times  between  the  fall 
of  1833  and  the  fall  of  1834,  the  defendant  had  stated  to  dif- 
ferent persons  that  the  land  belonged  to  the  plaintiff;  that  he, 
Saunders,  had  sold  his  interest  in  it  to  the  plaintiff.     And  in 
Jiuie,  1834,  the  defendant  told  Jacob  O.  Bogers,  that  he  had 
sold  out  to  the  plaintiff  his  interest  in  the  land  for  which  they 
'^d  given  their  notes  to  the  state,  and  inquired  if  the  notes  had 
oeen  paid,  and  was  informed  that  they  had  not  been  demanded, 
hut  that  they  would  be  paid  when  demanded.     Defendant  does 
^ot  seem  to  have  objected,  at  that  time,  to  the  delay  in  making 
payment.     No  one  ever  heard  the  plaintiff  say  that  he  aban- 
doned the  agreement.     He  did  not  act  as  though  he  liad  abau- 
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doned  it.  True,  he  did  not  pay.  Bat  the  terms  of  the  con- 
tract did  not  bind  him  to  pay  at  a  certain  time.  A  court  of 
equiiy  will  endeavor  to  ascertain  not  merely  the  terms  expressed 
in  a  contract,  but  also  the  real  intention  of  the  parties.  Look- 
ing at  the  contract  of  Saunders,  is  it  not  manifest  that  no  time 
leas  intended  to  be  limited,  but  that  as  long  as  the  state  would 
omit  to  enforce  the  demand,  the  plaintiff  should  have  the  ben- 
efit of  the  indulgence,  provided  he  was  content  with  the  de- 
fendant'^ engagement  to  deed  to  his  order,  when  he  should  have 
paid  the  claim  to  the  state,  after  having  assured  the  plaintiff 
that  the  state  would  gladly  take  back  the  land,  if  the  timber 
was  not  out  off,  and  that  he  could  obtain  lenity? 

A  reasonable  excuse  is  made  for  the  omission  to  pay.  The 
conduct  of  the  defendant  up  to  October,  1834,  goes  to  show  that 
he  acquiesced  in  the  proceedings  of  the  plaintiff.  For  when 
apprised,  in  June,  1834,  that  the  notes  had  not  been  paid,  he 
expressed  no  dissatisfaction  with  the  delay  of  the  plaintiff.  Nor 
did  he  do  so  in  the  following  October,  although  the  matter  of 
granting  permits  to  cut  timber  on  the  land  was  brought  directly 
to  his  notice.  Later  in  the  fall  he  declined  giving  the  bond  to 
the  plaintiff,  and  yet  the  last  note  had  not  become  payable. 
Though  no  act  was  done  between  the  demand  and  refusal  of  the 
bond  in  the  &11  of  1834,  until  the  defendant,  without  notice, 
chose  to  take  up  the  notes,  yet  that  was  a  fault  on  the  defend- 
ant's part,  and  he  ought  not  to  be  allowed  to  shelter  himself 
from  accountability  on  that  ground,  for  the  very  refusal  consti- 
tuted an  apology  and  excuse  for  the  plaintiff.  It  tended  to  par- 
'iklyze  the  plaintiffs  exertions.  On  the  twenty-ninth  of  March, 
11835,  the  defendant,  without  apprising  the  plaintiff  of  his  de- 
sign, and  without  any  new  demand  being  made  of  him  by  the 
state,  proceeds  to  pay  the  notes  and  have  the  mortgage  canceled. 
For  what  purpose  could  this  have  been  done  but  to  sx)eculate  on 
'events?  As  soon  as  the  plaintiff  was  informed  of  the  comae 
taken  by  the  defendant,  he  came  freshly  and  zealously  to  pre- 
serve h^  rights.  On  the  first  day  of  April,  1835,  he  tendered 
.all  the  money  to  the  defendant  and  demanded  a  deed,  and,  on 
its  being  refused,  he  filed  his  bill  in  this  suit,  on  the  eighth  day 
of  April,  1835.  I  am  not  satisfied  that  the  plaintiff  has  acted 
unfairly;  and  his  negligence  may,  at  first,  have  received  some 
^countenance  from  the  defendant.  It  appears  to  me  that  the  de- 
fendant, on  being  paid  the  amount  of  all  the  notes  and  interest 
^ven  to  the  state,  and  the  balance  of  the  plaintiffs  note  to  the 
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defendant,  ought  to  execute  and  deliver  to  the  plaintiff  a  deed 
of  {he  moiety  claimed  in  the  bill. 
Bill  dismisaed,  without  costs. 


Spbcifio  Pkbiobhancx,  whin  Dkbsmd:  See  Hags  v.  HaUt  80  Am.  Deou 
630y  and  note  538,  where  other  cases  are  collected. 

TiMB,  wmcH  or  Essence  of  Contsact:  See  Well*  v.  <S^iiii^  81  Am.  Decu 
274,  note  277,  where  other  cases  are  collected,  and  the  subject  is  discnswed  at 
■ooie  length. 

The  principal  case  is  cited  in  T^fts  v.  2V^>  3  Woodb.  ft  M.  472,  to  the 
point  that  nnless  a  party  is  bound  to  pay  money  to  another,  the  latter  is  not 
boond  to  oonyey.  That  there  must  usually  be  an  obligation  on  both  sides. 
And  again,  in  the  same  case,  at  page  474,  as  a  case  in  which  time  was  held 
to  be'  material.  It  is  also  cited  in  Boston  <6  die.  S,  B,  v.  BcaikU^  10  Gray, 
886,  to  the  point  that  specific  performance  will  not  be  decreed  where  the  bill 
ia  not  filed  until  three  years  after  refusal  to  perform,  when  the  delay  is 
entirely  unexplained  by  the  plaintiff.  In  Oreen  t.  CovUlaud,  10  GaL  328,  the 
principal  case  is  cited  with  approval,  to  the  point  that  where  there  has  been 
nnneoeHary  delay,  and  increase  of  value  by  effluxion  of  time^  specific  per^ 
fonnance  will  not  be  decreed. 


Haseins  v.  Lombabd. 

[16  Maihk,  140.] 

Whsthxb  Dbkd  Prepared  to  bb  Signed  by  Several,  but  not  signed  by 
all,  is  to  be  regarded  as  the  deed  of  those  who  do  sign  it,  depends  on 
whether  it  was  signed  and  delivered  as  an  escrow  only,  until  signed  by 
the  others,  or  was  delivered  as  the  deed  of  the  parties  who  signed  it. 

Aobskmznt  to  OrvE  Security  for  Paymsiyt  of  Cxrtain  Sum  of  Monk7» 
is  substantially  complied  with  by  giving  any  such  security  as  is  legally 
and  beneficially  available  to  the  promisee,  especially  after  he  has  received 
a  benefit  from  it,  without  making  known  any  objection  to  it 

CkyVENANT  BY  SEVERAL  WITH  OXB  MUST  BB  RbOARDBD  AS  SbVXRAL^  Where 

the  interest  of  the  covenantors  is  separate  and  performance  can  not  be 
made  jointly,  uiiless  the  intention  of  the  parties  appears  to  have  been 
that  each  should  be  bound  for  the  performance  of  the  other. 
Fbndenoy  of  Bill  in  Equity  will  not  Preclude  Party  to  Action  av 
Law  from  making  a  defense  available  there,  even  though  the  success  of 
such  defense  may  have  the  effect  of  defeating  his  suit  in  equity. 

AjBSUHPsrr  on  a  note  from  the  defendants  to  the  plaintifib.  The 
obligation  referred  to  in  the  opinion  was  under  seal,  and,  after 
reciting  the  embarrassment  of  the  defendants,  and  the  desire  of 
the  plaintiffs  to  procure  from  Lombard  further  and  better  secur- 
ity for  the  payment  of  the  notes,  it  provided  that  in  consideration 
of  Lombard's  giving  them  good  and  reasonable  securiir)r  for  the 
payment  of  the  balance  due  from  him  to  them,  they  would  make 
to  him  a  discount  of  five  thousand  dollars,  and  if  he  would  give 
security  for  the  payment  of  any  part  of  said  amoimt,  they  would 
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make  the  deduction  in  the  same  proportion.  The  defendants 
filed  a  bill  in  eqnify  in  Kennebec  counfy,  for  a  specific  perform- 
ance of  this  contract.  At  the  trial,  tiie  judge  instructed  the 
juiy  that  if  the  plaintiflfB,  when  they  signed  and  deliyered  the 
paper,  annexed  a  reservation  or  condition  that  it  should  be 
signed  by  Niles  before  it  was  delivered  to  Lombard,  it  would 
not  be  binding  on  them,  unless  signed  by  Niles;  but  if  they  did 
not  annex  any  reservation  to  their  act  of  signing  and  delivering, 
it  would  bind  them,  although  they  might  have  expected  Niles  to 
sign.  He  also  charged  them  that,  if  they  found  from  the  evi- 
dence that  Lombard  had  given  the  security  called  for  by  the 
bond,  and  within  the  time  required,  he  would  be  entitied  to  the 
allowance  claimed  by  him  in  this  action,  although  no  claim  was 
filed  in  set-off.  There  was  a  verdict  for  the  defendants,  which 
veas  to  be  set  aside  if  the  instructions  were  erroneous.  The 
other  facts  are  stated  in  the  opinion. 

Bogera,  for  the  plaintiffs. 

J.  AppleUm,  for  the  defendants. 

By  Court,  Sheplet,  J.  This  case  having  been  argued  upon  a 
motion  for  a  new  trial  as  well  as  upon  the  report,  without  a  full 
report  of  the  testimony,  it  becomes  necessary  to  state  briefly  some 
of  the  prominent  facts  which  do  not  appear  in  the  report.  Before 
the  first  of  January,  1833,  the  plaintiffs,  and  Abbe  and  Bradley, 
and  Salmon  Niles,  had  purchased  of  the  state  one  undivided 
half  of  the  west  part  of  tovmship  numbered  four  in  the  first 
range  of  townships  noiih  of  the  Bingham  Penobscot  purchase, 
and  had  given  their  notes  to  the  state  to  pay  for  the  same 
in  yearly  installments,  each  party  giving  his  ovm  note  for  his 
oven  share.  And  on  that  day  they  conveyed  the  same  to  the 
defendant;  the  plaintiffs  conveying  one  fourth,  Abbe  and  Brad- 
ley one  eighth,  and  Niles  one  eighth.  The  defendant,  to  secure 
the  payment,  gave  them  obligations  to  pay  the  notes  which  they 
had  given  to  the  state,  and  mortgages  of  the  same  property  to 
secure  performance;  and  to  each  his  note  with  sureiy  to  secure 
the  payment  of  his  proportion  of  the  advanced  price.  Before 
these  notes  became  due,  the  defendant  and  some  of  his  sureties 
became  embarrassed;  and  on  the  sixteenth  of  August,  1834,  the 
obligation,  referred  to  in  the  report,  was  made  and  afterward  ex- 
ecuted by  the  plaintiffs  and  by  Abbe  and  Bradley,  but  not  by 
Niles,  although  written  to  be  executed  by  him  also.  On  the 
twelfth  of  September  following,  the  defendant  conveyed  the 
fourth,  which  he  purchased  of  the  plaintiffs,  to  Prentiss  Whit- 
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ney  and  others,  and  took  from  them  an  obligation  to  himself,  to 
pay  the  notes  which  the  plaintiffs  had  given  to  the  state.  This 
oUigation  he  lodged  in  the  office  of  the  treasurer  of  the  state, 
who  had  the  custody  of  the  plaintiffs'  notes,  with  a  power  at- 
tached, authorizing  them  to  institute  a  suit  for  their  own  bene- 
efit,  in  case  of  failure  of  performance.  It  appeared  that  all  the 
notes,  due  from  the  plaintiffs  to  the  state,  had  been  paid,  except* 
ing  one  for  one  thousand  one  hundred  and  ninety-one  dollars, 
not  payable;  and  that  all  due  from  defendant  to  plaintiffs,  were 
paid  or  secured  before  the  first  of  January,  1835,  excepting  the 
one  now  in  suit.  The  defendants  introduced  the  obligation  of 
the  sixteenth  of  August,  with  this  and  other  proof  of  a  compli- 
ance with  its  terms,  as  a  defense  to  the  note. 

The  first  objection  taken  by  the  counsel  for  the  plaintiffs,  is, 
that  the  obligation,  not  being  signed  by  all,  was  not  delivered 
as  their  deed,  or  binding  upon  them.  Where  a  deed  is  prepared 
to  be  signed  by  several  and  is  not  signed  by  all,  whetiier  it  is 
the  deed  of  those  who  do  sign  it,  depends  upon  the  fact  whether 
it  was  signed  and  delivered  as  an  escrow  only  until  signed  by 
the  others,  or  was  delivered  as  the  deed  of  the  party  signing. 
In  the  case  of  Johnson  v.  Baker ^  4  Bam.  &  Aid.  440,  it  was  stated 
in  the  meeting  of  those  interested  before  the  deed  was  executed, 
that  if  all  the  creditors  of  one  Bulpin  did  not  execute  it,  that  it 
should  be  void.  The  defendant  after  this  at  the  same  interview 
executed  it,  and  all  the  creditors  did  not.  The  court  were  of 
opinion,  that  the  conversation,  which  took  place  immediately 
previous  to  the  executior,  must  be  taken  as  part  of  the  transac- 
tion, and  so  the  subsequent  delivery  was  conditional,  and  the 
defendant  not  bound  by  it.  In  Cutter  v.  WhUtemore,  10  Mass. 
442,  the  bond,  as  in  this  case,  was  written  to  be  executed  by 
three  parties,  and  it  was  executed  but  by  two  of  them.  Jackson, 
J.,  in  delivering  the  opinion  of  the  court,  says:  '^  If  there  had 
been  any  agreement  or  condition  at  the  time,  that  it  should  not 
be  delivered  as  their  deed  imless  the  third  person  named  as 
obligor  should  also  execute  it,  this  would  show  that  it  was  de- 
livered as  an  escrow."  In  the  absence  of  such  evidence  it  was 
decided  to  be  binding  upon  those  who  did  execute  it. 

In  Scott  V.  Whipple,  5  Greenl.  336,  the  deed  was  signed  by 
three  of  the  four  persons  named  in  it  as  parties  of  the  first 
part;  and  it  was  contended,  that  the  deed  must  be  regarded  as 
an  escrow,  because  it  was  not  signed  by  all,  but  having  been 
delivered  without  any  condition  annexed,  it  was  determined  to 
bo  their  deed,  although  it  was  admitted,  that  those  who  signed. 
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"  expected  that  one  would  sign  also."  It  irill  be  perceiyed, 
that  the  distinction  talcen  in  the  charge  between  a  condition  or 
reserTation  annexed  to  the  deliveiy  and  an  expectation  thai 
another  would  sign,  had  already  receired  the  approbation  of 
the  court.  The  testimonj  to  prove  the  character  of  the  execu- 
tion, and  delivery,  was  submitted  to  the  jury  with  proper 
instructions,  and  there  does  not  appear  to  be  any  sufficient 
cause  for  a  new  trial  on  this  point  of  the  case. 

The  second  question  for  consideration  is,  whether  the  defend- 
ant performed  so  as  to  entitle  himself  to  the  deduction  provided 
for  in  the  obligation.    The  testimony  on  this  point  was  at  the 
trial  agreed  to  be  received  without  requiring  formal  proof  from 
the  public  office  of  what  took  place  there,  and  the  court  must 
now  consider,  that  it  was  properly  received.    From  the  cer- 
tificate of  the  treasurer  it  is  apparent,  that  the  contract  signed 
by  Whitney  and  others,  must  have  been  deposited  in  his  office 
before  the  time  appointed  for  malring  the  security.    There  is 
now  no  reason  to  doubt  the  fact;  but  it  ia  objected,  that  such 
contract  did  not  give  to  the  plaintiffs  any  security,  they  not 
being  parties  to  it.     They  had  power  to  institute  a  suit  for  their 
own  benefit  in  the  name  of  the  defendant,  and  that  right  would 
have  been  protected  ia  a  court  of  law  against  any  release  or 
interference  of  the  def  enduit.    The  obligation  does  not  prescribe 
the  security  to  be  given,  and  any  such  security  as  would  be 
both  legally  and  beneficially  available  may,  after  they  have  re- 
ceived an  advantage  from  it  without  malring  known  any  objec- 
tion to  it,  be  regarded  as  a  substantial   compliance.      The 
question  whether  the  defendant  had  on  his  part  complied  with 
the  terms  of  the  obligation,  involving  many  matters  of  fact,  was 
necessarily  submitted  to  the  jury;  and  it  may  be,  that  instruc- 
tions were  not  given  upon  the  construction  of  the  papers  so 
speciflo  as  may  now  be  perceived  to  have  been  desirable.    But 
if  the  points  had  then  been  made,  it  is  presumed  the  instruc- 
tions would  have  been  given,  or  some  exception  would  have 
been  taken,  or  request  made  for  more  particular  instructions. 

The  third  question  is,  whether  these  facts  constitute  a  defense 
to  this  suit.  It  is  objected,  that  the  obligation  is  a  joint  one, 
and  that  there  can  be  no  severance  of  it,  and  an  application  of 
part  of  the  bvledl  only  to  the  defendants.  The  facts  show  that 
each  of  the  three  parties  to  it  conveyed  his  separate  share  of  the 
estate,  and  received  his  separate  security  upon  it.  And  the  obli- 
gation provides,  that  the  defendant  may  give  security  *'  to  us  or 
either  of  us;"  and  being  given,  that  ''we  will  make  the  deduc- 
tion in  the  same  proportion;"  and  that  a  release  from  the  mort- 
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gages  shall  be  given  of  **  such  part  of  the  premises  as  we  shall 
receive  secuiify  for."    As  the  securities  and  mortgages  were 
separate,  these  deductions  and  releases  must  of  necessify  have 
been  separate  acts;  and  the  defendant  was  authorized  to  give 
security  to  either  separately.    Where  the  interest  of  the  cov- 
enantees is  several,  each  maj  sue  separately,  although  the  obli- 
gation be  joint.     So  where  the  interest  of  the  covenantors  is 
separate,  and  performance  can  not  be  made  jointly,  the  covenant 
must  be  regarded  as  several,  unless  the  intention  of  the  parties 
appears  to  have  been,  that  each  should  be  bound  for  the  per- 
formance of  the  other.    If  the  intention  of  the  parties  was,  that 
each  should  make  the  deduction  and  release  in  proportion  as  he 
shotQd  be  secured,  and  that  they  were  not  to  be  bound  for  each 
other,  and  this  they  had  carefully  avoided  in  all  the  prior  pro- 
ceedings, this  objection  would  prove  to  be  without  foundation. 
If  this  be  doubtful,  yet,  upon  the  principle  of  the  case  of  Phelps 
T.  JbTinson,  8  Johns.  54,  the  defendant  might  claim  the  benefit 
of  the  joint  obligation  as  payment  pro  tardo  of  the  note.    In  that 
case,  two  agreed  by  sealed  notes  to  pay,  and  one  of  them  after- 
ward gave  a  bond  and  mortgage  for  the  amount  due  upon  the 
notes,  and  the  promisee  covenanted  with  him  to  deliver  up  the 
notes.     It  was  decided  that  this  covenant  with  one  was  a  bar  to 
an  action  against  both  upon  the  notes.     The  coiurt  say  this  con- 
struction is  necessary  to  avoid  circuiiy  of  action,  for  the  de- 
fendant would  be  entitled  to  recover  back  under  the  covenant 
the  same  sum  in  damages  which  would  be  recovered  on  the  notes. 
So  the  defendant  in  this  case  might  recover  against  the  plaintifEs 
and  others,  the  precise  sum  recovered  upon  the  note,  and  might 
collect  the  whole  of  it  from  the  plaintiffs  alone.    And  as  the 
obligation  is  to  deduct  from  the  note,  it  may  operate  as  a  receipt 
in  part  payment,  or  as  a  release  of  so  much  as  should  be  de- 
ducted. 

Nor  does  the  pendency  of  the  bill  in  equity  preclude  the  de» 
fendant  from  making  his  defense  at  law  if  it  will  avail  him  there. 
It  is  said  that  he  should  not  be  permitted  to  make  this  defense 
upon  the  principle  of  abatement,  the  pendency  of  that  process 
taking  away  such  right.  But  in  abatement,  the  party  is  defeated 
upon  strict  legal  principles;  while  none  such  exist  in  this  case 
to  prevent  the  party  from  using  his  obligation  and  testimony  as 
a  legal  defense.  He  may  defeat  his  bill  in  equity,  but  its  pend« 
ency  can  not  take  away  his  right  to  defend  against  the  note. 
Judgment  on  the  verdict. 

Escrow,  What  is:  See  SttUt  Bank  v.  Eh)an8^  28  Am.  Deo.  400,  note  40S. 
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Homes  v.  Smitel 

[16  MAzn.  177.] 

KiooTiABLB  IimiBUMEirr  Rbceiyed  IK  Patxent  of  PBB-BznxDTO  Dot  if 
a  payment  of  it;  and,  therefore,  in  an  action  against  the  maker  of  a  note 
by  «n  indorsee,  who  reoeived  it  in  payment  of  a  pre-ezistiiig  debt,  bat 
without  notice  of  any  defense,  evidence  of  want  or  failure  of  considaa- 
tion  is  not  admiaaible  in  defense. 

AonoH  by  plaintiffs  as  indorsees  of  a  note.    Tbe  opimon 
states  the  case. 

Rogers  and  J,  Appleton,  for  the  defendant. 

Jf.  L,  Appleton^  for  the  plaintiffs. 

By  Court,  Sheflet,  J.  These  notes  were  tranafeized  to  Uie 
plaintiffs  before  matorify,  and  without  any  notice  of  a  defanse, 
in  payment  of  a  pre-existing  debt  due  to  them  from  the  second 
indorser.  And  the  question  is,  whether  the  same  defense  may 
be  made,  as  if  they  were  in  the  hands  of  the  promisee.  If  the 
plaintiffs  are  holders  for  a  yaluable  consideration,  paid  in  tbe 
usual  course  of  trade,  they  are  entitled  to  recorer.  What  is  to  be 
regarded  as  such  a  consideration,  has  been  frequently  discussed; 
and  Eyre,  C.  J.,  in  the  case  of  Collins  t.  Martin^  1  Bos.  k  PuL 
648,  states  the  rule,  "  if  it  can  be  proved  that  the  holder  gave 
no  value  for  the  bill,  then  indeed  he  is  in  privity  with  the  first 
holder,  and  affected  by  all  that  will  affect  him."  In  the  case 
of  GoddingUm  v.  Bay,  20  Johns.  637  [11  Am.  Dec.  342),  Wood- 
worth,  J.,  says:  **  The  reason  of  such  a  rule  would  seem  to  be, 
that  the  innocent  holder,  having  incurred  loss  by  giving  credit 
to  the  paper,  and  having  paid  a  fair  equivalent,  is  entitled  to 
protection."  And  that  in  every  case  "  it  appeared  that  tbe 
holder  gave  credit  to  the  paper,  received  it  in  the  way  of  bosi- 
ness,  and  gave  money  or  property  in  exchange."  And  that  the 
true  question  is,  **  Have  they  paid  value  for  the  notes,  or  made 
any  new  engagements,  as  the  consideration  of  the  transfer?" 
Sx>encer,  G.  J.,  in  the  same  case,  says,  the  principle  is,  thatwben 
the  holder  has  given  credit  to  the  appearances  of  ownership  of 
the  x>erson  in  possession,  and  ''  has  been  induced  to  part  with  his 
money  or  prox>erty,  bona  fide,  and  that,  as  between  him  and  the 
real  owner,  there  must  be  loss  on  one  side  or  the  other,  the  law 
will  not  divest  him  of  fruits  he  has  honestiy  acquired,  without 
the  possibility  of  remuneration.  In  other  words,  the  equities  of 
the  parties  being  equal,  the  law  leaves  him  in  possession,  who 
already  has  it."    These  extracts  are  made  for  the  purpose  of  ex« 
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hibitmg  the  principle  upon  which  the  New  York  cases  are  based. 
And  ibis  is  done,  because,  as  the  law  is  received  in  this  and  some 
of  the  other  states,  in  relation  to  the  effect  of  negotiable  paper, 
taken  for  a  pre-existing  debt,  there  will  be  found  expressions  in 
the  New  York  cases  apparently  contradicting  the  principles  set 
forth  in  them.  While  those  expressions  may  not  be  liable  to  any 
just  objection  there,  they  would  be  likely  to  lead  one  into  error, 
who  does  not  take  into  consideration  the  difference  in  effect,  in 
that  state  and  this,  of  negotiable  paper  taken  for  a  pre-existing 
debt. 

In  the  case  of  Basay,  Broikersoriy  10  Wend.  85,  relied  upon 
in  the  defense,  in  the  statement  of  the  case,  it  is  said,  **  the  ac- 
tion is  against  the  maker  of  a  promissdty  note,  transferred  by 
the  payee  to  the  plaintiff,  in  payment  of  a  precedent  debt,"  and  in 
good  faith  and  without  notice.    And  Savage,  G.  J.,  says,  *'  he 
must  have  made  advances,  or  incurred  responsibilities  upon  the 
credit  of  the  paper.    If  the  holder  has  done  neither,  but  has 
taken  it  for  a  previous  claim,  his  condition  is  improved,  if  he 
recovers,  but  he  loses  nothing  if  he  fails;  his  equity  is  not  su- 
perior to  the  owner."    And  Spencer,  G.  J.,  says,  in  Coddington 
V.  Bay,  he  must  **  take  them  in  his  business  and  as  payment  of  a 
debt  contracted  at  the  time."    The  English  doctrine  was,  that  a 
bill  of  exchange  or  negotiable  note,  whether  of  the  debtor  or  of 
a  third  person,  taken  for  a  pre-existing  debt,  was  not  payment: 
Ward  V.  Evans,  2  Ld.  Baym.  928.    And  this  appears  to  be  the 
law  there  still,  with  the  qualification  introduced  by  the  statute 
of  3  and  4  Anne,  c.  9,  sec.  7,  which  provides,  that  it  shall  be 
payment,  if  the  holder  does  not  take  due  course  to  obtain  pay- 
ment of  the  bill  so  received.    In  New  York,  a  bill  or  note  so 
taken  is  not  payment:  Ibbey  v.  Barber,  5  Johns.  68  [4  Am.  Dec. 
326J;  Johnson  v.  Weed,  9  Id.  809  [6  Am.  Dec.  279],  imless  ex- 
pressly agreed  to  be  received  in  payment:  New  York  State  Bank 
V.  Fletcher,  5  Wend.  85.    The  law  of  this,  and  of  some  of  the 
other  states,  is  known  to  be  different,  and  negotiable  paper,  re- 
ceived for  a  pre-existing  debt,  is  payment  of  it,  unless  the  con- 
trary be  made  to  appear.    While,  therefore,  in  New  York,  the 
taking  of  such  paper,  if  not  collected,  would  occasion  no  loss, 
in  this  state,  it  would  cause  the  loss  of  the  whole  debt.     They 
are  deciding  in  accordance  with  the  principles  admitted  in  all 
the  cases,  when  they  hold,  that  in  the  hands  of  an  indorsee,  who 
takes  it  for  a  pre-existing  debt,  the  same  defense  may  be  made 
as  between  the  original  parties.     While,  to  adopt  the  same  rule 
here,  in  the  state  of  our  law,  would  be  to  violate  those  principles. 
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A  note  so  taken  there,  is,  in  effect,  taken,  not  in  payment,  bat 
as  collateral  secnrify  only;  and  if  so  taken  here,  our  decisiona 
would  accord  with  theirs.  In  the  state  of  our  law,  to  yield  to 
their  rule,  would  not  only  violate  principle,  but  would  throw 
the  loss  upon  the  party  in  possession  for  value  innocently  paid, 
instead  of  upon  the  party,  who  has  not  an  equal  but  a  less 
equity,  having  parted  with  his  paper  in  a  manner  to  enable  an- 
other to  use  it  to  their  injuiy  and  loss,  imless  they  are  entitled 
to  recover.  Upon  principle  and  upon  authoiiiy,  as  our  law  is, 
the  equity  is  with  the  plaintifiis,  and  they  are  entitled  to  recover. 

It  is  not  necessary  to  decide,  whether  as  between  the  original 
parties,  the  defense  would  be  good.  Whenever  there  may  be  a 
re-ezamination  of  the  (^estion,  it  will  be  found,  that  the  tend- 
ency of  the  later  decisions  has  been  to  allow  a  total  failure  or 
want  of  consideration  to  be  a  good  defense,  especially  where  the 
contract  was  for  land,  and  there  has  been  an  eviction.  And  is 
some  of  the  states  a  partial  failure  is  allowed  to  be  a  good  de- 
fense pro  tanlo,  while  there  are  very  strong  authorities  against 
it.  But  the  more  carefully  the  English  and  American  cases  are 
examined,  the  more  clearly  will  one  perceive  the  truth  of  the 
remark  of  Kent,  that  *^  the  cases  are  in  opposition  to  each  other, 
and  they  leave  the  question  how  far  and  to  what  extent  a  faSlaxe 
of  title  be  a  good  defense,  as  between  the  original  parties,  to  an 
action  for  the  consideration  money,  on  a  contract  of  sale,  in  a 
state  of  painful  uncertainiy:"  4  Kent,  473.  In  this  case,  there 
has  been  but  a  partial  failure  in  consequence  of  an  incumbianoe, 
and  no  eviction. 

Judgment  on  the  verdict. 

Note,  whkn  Fatmsnt:  See  Coehrcm  v,  Wheder,  26  Am.  Dec  732,  iiolt 
735;  Huichina  v.  OlcuU,  24  Id.  634,  and  note  640,  where  other  caaee  on  tUf 
■abject  are  collected.  The  principal  caee  is  cited  and  its  doctrine  appro^ 
in  BUmchard  v.  SUvena,  3  Cosh.  167,  and  in  TcUe»  v.  VaUtUine^  71IU.  644 


Jacobs  v.  Bangob. 

[16  llAnn.  187.] 
^WK  IS  Liable  tor  Injury  to  Traveled  passing  over  highway  while  tt 
is  undergoing  repairs,  although  it  may  not  have  been  guilty  of  any  ofciitf 
neglect  than  that  of  permitting  the  way  to  be  out  of  repair.  The  town 
may,  if  necessary,  close  the  way  during  the  making  of  the  repairs,  bot 
if  it  fails  to  do  this,  and  proceeds  to  repair  without  giving  notice  tbst  i^ 
is  not  in  a  condition  to  be  used,  or  that  there  is  danger  in  using  it,  iti 
liability  for  injuries  remains  as  in  other  casea 
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TajLYTOJOt  IS  Bound  to  Ezebcise  Grxateb  Cabb  and  Attbhtion  in  pass- 
ing OTer  a  highway  while  nndergoijig  repairs  by  which  it  is  partly  ob- 
structed, than  he  would  be  required  to  exercise  in  passing  over  an  unin- 
enmbered  way.  He  is,  in  such  case,  bound  to  exercise  that  degree  of 
iwratchfalnees  snd  caution  which  men  of  ordinary  prudence  would  exer^ 
cise  under  such  drcumstonces. 

ConxsBL  Doubting  whethea  Jubt  Unbsbstand  Chabob  or  not,  should 
request  such  a  charge  as  will  remoTe  all  doubt. 

Nbw  Trial  will  not  be  Granted  because  jury  considered  evidence  which 
was  received  without  objection. 

VXBDICT  WILL  NOT  BE  SeT  ASIDE  AS  BEINO  AGAINST  EviDENOE,  UuleSS  the 

oOurt  can,  with  confidence,  decide  that  it  is  unauthorized  by  the  testi- 
mony. 
Vbrdict  will  not  be  Set  aside  as  beiho  ESzosbsiye,  unless  there  is  rea- 
son to  believe  that  the  jury  were  actuated  ^by  passion  or  by  some  undue 
influence  perverting  the  judgment. 

AcnoN  to  recover  damages  sustained  by  the  plaintiff  while 
passing  along  a  public  street  in  Bangor,  by  reason  of  the  alleged 
negligence  of  the  defendants.  The  declaration  did  not  specially 
allege  that  plaintiff  incurred  expense  for  medical  attendance  and 
nursing.  At  the  trial  it  appeared  that  the  accident  from  which 
the  injury  complained  of  arose  took  place  at  a  place  on  the  street 
which  the  defendants  were  haying  repaired.  While  the  work 
was  in  progress,  long  pieces  of  timber  were  laid  along  each  side 
of  the  embankment  or  bridge,  to  be  used  as  they  were  required. 
Between  these  timbers  there  was  left  a  space  of  from  ten  to 
twelye  feet  in  width  for  teams  to  pass.  In  passing  through  this 
passage  in  a  gig  with  one  horse,  the  plaintiff's  wheel  scraped 
against  the  side  of  a  timber.  The  plaintiff  tried  to  check  the 
horse,  but  he  went  still  faster,  and  after  running  about  ten  feet 
farther  the  other  wheel  struck  the  end  of  a  stick  which  projected 
farther  than  the  others.  The  shock  threw  the  plaintiff  out,  and 
his  leg  was  badly  broken.  The  defendants  requested  the  judge 
to  instruct  the  jury  that  if  they  should  find  that  the  defendants 
had  taken  reasonable  care  to  provide  a  passageway  over  the 
bridge  during  the  repairs,  they  were  not  liable.  The  judge  gave 
the  instruction  asked  for,  but  with  the  addition  that  if  they 
should  be  satisfied  from  the  evidence  that  the  plaintiff  was  driv- 
ing moderately,  and  with  proper  and  ordinary  skill,  and  that 
the  injury  was  occasioned  by  the  incumbrance  in  the  highway, 
without  the  fault  of  the  plaintiff,  the  defendants  were  liable. 
The  jury  found  for  the  plaintiff,  and  assessed  the  damages  at 
one  Uiousand  seven  hundred  dollars.  Motion  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  evidence,  and  be- 
cause the  damages  were  excessive. 
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Bogers  and  W.  Paine,  for  the  defendants. 
A.  O.  Jewell,  for  the  plaintiff. 

By  Court,  Sheplet,  J.  This  case  is  presented  to  the  consid- 
eration of  the  court  to  have  the  verdict  set  aside:  1.  Onaecoimt 
of  the  instructions  given,  and  those  withheld;  2.  Because  the 
Ferdict  is  against  the  weight  of  evidence;  and,  3.  Because  the 
damages  are  excessive.  Whether  the  instruction  requested 
should  have  been  given,  will  depend  upon  the  duties  of  the  par- 
ties under  the  circumstances  proved  in  this  case.  The  city  was 
making  the  necessary  repairs  upon  the  street,  and  for  that  pur- 
pose was  obliged  to  permit  it  to  be  in  some  degree  incumbered, 
and  in  a  less  safe  condition  for  travelers  than  is  ordinarily  to 
be  expected.  And  it  is  contended,  that  while  the  street  was 
thus  necessarily  under  repair,  the  defendants  are  not  liable,  un- 
less they  have  been  guilty  of  some  neglect  or  want  of  due  dili- 
gence in  the  business  of  repairing. 

When  a  highway  is  defective,  it  becomes  the  duty  of  the  town 
immediately  to  repair  it.  And  if  the  repairs  are  of  such  a  char- 
acter as  to  require  it  to  be  wholly  obstructed,  as  in  building  or 
repairing  a  bridge  may  be  the  case,  it  would  be  justified  in  dos- 
ing  it  until  the  repairs  can  be  made.  When  the  town  oonclodes 
that  the  repairs  can  be  made  without  interrupting  the  travel,  and 
proceeds  to  repair  without  malring  known  that  the  way  is  not  in 
a  condition  to  be  used,  or  that  there  is  danger  in  using  it,  its 
Uabiliiy  for  injuries,  as  in  other  cases,  must  be  regarded  as  con- 
tinuing; although  it  may  not  have  been  guilty  of  any  other  neglect 
than  that  of  permitting  the  way  to  be  out  of  repair.  Its  gen- 
eral liability  under  the  statute  is  not  in  such  cases  suspended. 
And  it  can  not  reasonably  daim,  that  it  should  be,  unless  there  is 
a  necessity  for  it;  and  then  travelers  should  have  notice  of  snch 
necessity,  that  they  may  avoid  the  danger.  If  the  way  is  not 
closed,  and  no  notice  is  given,  travelers  may  expect  that  it  ifl 
practicable  to  pass  it  safely,  and  that  they  will  have  the  usoal 
protection  which  the  law  affords. 

The  traveler  can  not,  however,  when  he  perceives  that  a  way 
is  tmder  repair  and  much  incumbered  for  that  purpose,  and  that 
but  a  narrow  and  difficult  passage  is  open  for  him,  claim  to  drir<9 
with  the  same  rapidity,  and  to  exercise  only  the  same  attention, 
which  would  be  allowable  in  a  smooth  and  unincumbered  ynj- 
He  is  bound  to  exercise  that  degree  of  watchfulness  and  caution 
which  men  of  ordinary  prudence  would  under  such  circmO' 
stances.     If  he  does  that,  the  town  will  be  refifponsible,  wheiktf 
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it  has  or  not  nimecessanly  obstructed  the  way.  If  this  be  a 
correct  exposition  of  the  duties  of  the  parties,  the  instruction 
requested  should  not  have  been  given  without  qualification. 
That  annexed  required  of  the  plaintiff  ordinary  care,  and  that 
the  injury  should  have  been  occasioned  without  his  fault. 

It  is  insisted,  that  the  jury  might  not  and  probably  did  not 
understand,  that  the  care  required  was  to  be  in  proportion  to 
the  difficulties  to  be  encountered.  It  is  so  apparent  to  the  mind 
of  every  man  of  business,  that  different  degrees  of  attention 
and  care  are  expected  in  circumstances  exhibiting  very  different 
degrees  of  risk  and  danger,  that  the  presumption  that  the  charge 
to  the  jury  was  misunderstood,  can  not  reasonably  arise.  It  can 
not  be  supposed,  that  a  jury  would  consider  the  plaintiff  as 
without  fault,  if  he  used  no  more  care  than  would  be  re- 
quired on  a  way  in  good  repair  and  not  incumbered.  If  the 
counsel  perceived,  that  there  was  doubt,  whether  the  jury  would 
correctly  understand  the  charge,  they  should  have  made  a  re- 
quest for  such  a  charge  as  would  have  removed  it. 

The  evidence  is  in  some  degree  contradictory,  as  to  the  situa- 
tion of  the  timber  upon  the  narrow  passage  left.    According  to 
the  statement  of  the  witness  Day,  the  injury  was  occasioned  by 
the  carriage  wheel  striking  against  the  end  of  a  stick  of  timber, 
which  projected  further  than  the  others  into  the  passageway. 
His  statement  respecting  the  conduct  of  the  plaintiff  does  not 
appear  to  be  entirely  consistent.    It  is,  that  he  and  the  plaintiff 
were  probably  talking,  that  he  was  looking  at  the  men  digging 
a  trench,  and  plaintiff  was  looking  another  way;  and  yet  he  says 
the  plaintiff  was  using  all  the  care  any  one  could.     It  is  now 
objected,  that  this  is  matter  of  opinion;  and  so  it  is,  and  so 
appears  to  have  been  his  statement  respecting  their  talking;  and 
whether,  when  he  was  looking  at  the  men  digging  in  the  road 
below,  he  could  see  what  other  way  the  plaintiff  was  looking, 
may  admit  of  doubt.    It  all  appears  to  have  been  received 
without  objection;  and  when  so  received  it  affords  no  just  cause 
for  a  new  trial,  that  it  was  considered  by  the  juiy.     The  whole 
circumstances  were  peculiarly  within  the  province  of  the  jury. 
There  are  no  facts  so  certainly  proved  and  so  important  and  de- 
cisive, that  a  court  can  with  confidence  decide,  that  the  verdict  is 
unauthorized  by  the  testimony,  and  it  is  in  such  cases  only,  that 
it  should  be  set  aside. 

Are  the  damages  so  excessive  as  to  make  it  the  duty  of  the 
court  to  set  aside  the  verdict  for  that  cause?  This  is  a  case 
where  there  is  no  certain  measure  of  damages.     The  fractured 
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limb  is  shortened.  One  joint  is  permanently  injured.  WbeUierit 
will  ever  be  sound  in  other  lespects,  is  by  the  surgeons  i^aided 
as  doubtful.  It  is  supposed  in  such  a  case,  that  a  sum  equal  in 
value  to  the  annuity  paid  by  the  government  for  the  loss  of  a 
limb  would  have  been  a  full  compensation.  And  if  the  court 
had  assessed  the  damages  it  is  not  improbable,  that  it  would  not 
have  given  a  larger  sum.  But  in  cases  of  this  description  thdr 
verdict  is  not  to  be  set  aside  unless  there  is  reason  to  belieTe» 
that  the  jury  were  actuated  by  passion,  or  by  some  undue  influ- 
ence, perverting  the  judgment.  The  court  can  not  substitute 
its  own  sense  of  what  would  be  proper  for  the  verdict  of  the 
jury.  There  is  no  sufficient  reason  for  concluding,  that  the  jury 
were  under  any  such  influence  as  should  destrpy  their  verdict 
and  deprive  the  party  of  the  right  of  having  that  verdict  re- 
garded as  the  measure  of  his  compensation.  It  is  said  that  the 
damages  were  probably  made  up  partly  by  allowing  for  the  loss 
of  time,  and  for  the  expense  of  medical  attendance  and  nursing, 
which  losses  are  not  alleged  in  the  declaration.  If  so,  the 
evidence  was  not  objected  to,  and  being  in  the  cause  it  might  be 
properly  considered.  As  it  is  not  unjust,  that  it  should  consti- 
tute an  item  of  the  amount  of  damages,  it  affords  no  reason  for 
granting  a  new  trial. 
Judgment  on  the  verdict. 

Nbw  Trial  wtll  not  be  Gbahted,  where  there  is  evidence  to  eiutuB  tiit 
verdict,  unices  the  great  preponderanoe  of  evidence  is  against  it:  Penf  ▼. 
SmUh,  26  Am.  Dec.  236. 

LiABiUTT  ov  Town  for  Injobt  to  Tbavklxe  Pasbino  ovzr  Hiohwat 
OUT  OF  Rbpaib:  See  Seed  v.  North/!dd,  23  Am.  Dec  662,  note  669;  ate 
BartleU  v.  Oroxier,  8  Id.  428,  and  note  442. 

Verdict  will  not  be  Set  aside  as  against  Evidence,  onlees  it  be  ckwly 
and  manifestly  so:  Culver  v.  Averp,  22  Am.  Deo.  686;  Dcmgkui  v.  Tonuft 
20  Id.  616,  note  620. 


Penobscot  Boom  Oohpobation  v.  Lambon. 

[16  MaZhs,  294.] 

Wakrants  of  Attobnet  ABE  NOT  Requibed  to  be  produoed  byperMosad 
mitted  to  practice  as  attorneys  ^d  recognised  by  law  as  ofiBcers  of  ths 
court.  And  a  statement  by  snoh  attorney  that  he  repreoents  a  psnon  or 
a  corporation  is  sufficient. 

When  Cobpobatidn  is  Created  bt  Act  of  Lboiblatubb,  its  ezisteDce  sad 
powers,  and  the  mode  of  exercising  them,  depend  on  the  law  of  its  «•• 
ation. 

liEOISLATtTBE  MAT  CbEATB  CoBPOBATION  WITHOUT  RbQUIBIHO  COHFOREnT 

to  the  nsaal  mode  of  organization  known  to  the  ^>ftmmi>n  law. 
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Okant  or  CoRPOKATK  Powers  to  Onv  Pxbson,  with  power  to  assooiat* 
others  with  him,  or  to  haye  roooeosion  without  doing  so,  empowers  him, 
or  his  saeoeesor,  to  ezerdse  all  the  corporate  powers;  and  his  acts,  when 
acting  upon  the  sabject-matter  of  the  corporation,  and  within  its  sphere 
of  action  and  grant  of  power,  are  the  acts  of  the  corporation. 

AocKFTAKGB  OT  Chabtkb  ot  Inoobfobation  18  Prxsuiced  from  the  ezer> 
ciae  of  the  corporate  powers. 

CoBPORATioN  CAN  BB  DISSOLVED  OVLT:  1.  By  an  act  of  the  legislatorey 
where  power  is  reserved  for  that  purpose;  2.  By  a  snrrender  of  its  char- 
ter, and  the  acceptance  of  such  snrrender;  3.  By  a  loss  of  all  its  mem> 
bers,  or  of  an  integral  part  by  reason  of  which  its  functions  can  not  be 
restored;  4.  By  a  forfeiture,  which  must  be  declared  by  a  judgment  of 
court. 

Defendant,  in  Action  bt  Cobporation,  can  not  Take  Adtantaob  of  any 
abuse  or  misuser  of  corporate  powers,  or  object  that  no  mode  of  service, 
or  of  attachment,  or  means  of  redress  or  relief,  is  provided. 

DSVKNDANT,  IN    SUCH  ACTION,   CAN  NOT  GaLL  FOB  PbOOF  OF  EXISTENCE  of 

the  corporation,  where  he  has  failed  to  plead  its  non-existence  in  abate- 
ment. 

Monet  ESefended  in  Ebectino  a  Boom,  by  the  owner  of  the  charter  au- 
thorizing him  to  erect  it,  is  presumed  to  have  been  expended  under  such 
charter.  The  law  infers  that  it  became  corporate  property,  and  parol 
evidence  is  admiBsible  to  show  that  it  was  erected  by  the  corporation. 

BiJOHT  DiFiXBENCE  BETWEEN  THE  Namb  OF  AN  Officeb  named  In  a  char- 
ter of  incorporation,  granted  before  the  legislature  had  created  such  office, 
and  that  of  the  officer  provided  by  a  subsequent  statute,  1b  not  material, 
where  the  powers  and  duties  of  the  officer  appointed  and  those  of  the 
officer  mentioned  in  the  charter  are  virtually  the  same. 

Mere  Notice  to  Produce  a  Book  or  Record  does  not  make  it  evidence^ 
when  produced;  but  if  the  party  who  gave  the  notice  takes  and  inspects 
it,  he  takes  it  as  testimony,  and  it  may,  if  material,  be  used  by  ^ther 
p«rty. 

AssunpsiT  for  boomage  of  logs.  The  defendants  called  for 
the  right  of  the  attorneys  for  the  corporation  to  appear  there- 
for. The  judge  ruled  that  it  was  unneoessaiy.  The  defendants 
pleaded  the  general  issue,  and  filed  a  brief  statement  denying 
the  existence  of  the  corporation  plaintiff;  alleging  that  its  char- 
ter had  been  forfeited  by  non-user;  that  there  had  been  no  or- 
ganization theretmder;  and  that  it  had  been  dissolved  by  a  total 
loss  of  all  its  members.  To  support  the  action  the  act  incor- 
porating the  plaintiff  was  introduced  in  eyidence;  also  bills  of 
sale  from  Bufus  Dwinal,  named  in  the  act,  to  Samuel  Yeazie;  and 
a  book  called  and  offered  as  the  records  of  the  corporation.  To 
the  sufficiency  of  this  book  to  prove  the  organization,  the  de- 
fendants objected.  The  objection  was  overruled,  and  "paxi  of 
the  book  was  read  to  the  jury,  the  defendants'  counsel  having 
called  for  the  records.     The  plaintiff  then  proved  that  the  logs 

Am.  Dxo.  Vol.  XXXni*-42 


658  '  *  Penobscot  Boom  Cor.  v.  Lamson.         [Maine^ 

,  vere  sui^ejed  in  the  boom  by  scalers  appointed  by  the  surveyor- 
g^erai  of  Penobscot  county.  The  juiy  found  for  the  plaintiff; 
and  also  found  that  the  boom  had  been  erected  and  continued 
under  the  authority  of  the  Penobscot  boom  corporation.  The 
djefendants  excepted.  The  other  facts  sufficiently  appear  from 
the  opinion.  • 

Sogers  and  J.  Appleton,  for  the  defendants. 

A.  O.  Jewett,  for  the  plaintiff. 

By  Court,  Sheplet,  J.  When  one  person  professes  to  repre- 
sent another,  or  a  body  corporate,  he  should  exhibit  his  author- 
ity; and  attorneys,  according  to  the  practice  of  many  courts, 
appear  by  warrant  of  attorney;  but  in  our  practice,  where  the 
law  recognizes  certain  persons  as  officers  of  the  court,  and  enti- 
tled as  such  to  represent  others,  as  an  official  duty,  no  such  war- 
rants have  been  required;  and  the  statement  of  the  attorney^ 
that  he  does  represent  a  person,  or  body  corporate,  has  been 
deemed  sufficient.  Should  he  abuse  such  power,  he  may  be 
deprived  of  his  privilege,  and  be  subjected  to  an  action  for 
damages  by  the  party  injured.  The  sixth  rule  of  the  court  of 
common  pleas  requires  no  more  than  such  a  statement  by  the 
attorney,  and  it  would  seem,  that  by  the  rule,  the  court  may 
give  him  leave  to  appear  without  requiring  such  statement.  The 
objection  having  been  overruled,  the  court  must  be  regarded  as 
having  granted  such  leave,  if  it  were  necessary.  No  such  rule 
exists  in  this  court.  The  supreme  court  of  the  United  States 
appears  to  entertain  this  opinion  respecting  the  rights  of  attor- 
neys to  represent  others,  according  to  our  practice.  Marshall, 
C.  J.,  says:  '*  Certain  gentlemen,  first  licensed  by  government, 
are  admitted,  by  order  of  court,  to  stand  at  the  l»u:,  with  a  gen- 
eral capacity  to  represent  all  the  suitors  in  the  court.  The  ap- 
peamnce  of  any  one  of  these  gentlemen  in  a  cause,  has  always 
been  received  as  evidence  of  his  authoriiy;  and  no  additional 
evidence,  so  far  as  we  are  informed,  has  ever  been  required. 
This  practice,  we  believe,  has  existed  from  the  first  establishment 
of  our  courts,  and  no  departure  from  it  has  been  made  in  those 
of  any  state,  or  of  the  imion.  This  universal  and  familiar  prac- 
tice, then,  of  permitting  gentlemen  of  the  profession  to  appear^ 
without  producing  a  warrant  of  attorney,  forms  a  rule,  which 
is  as  applicable  in  reason  to  their  appearance  for  a  corporation 
as  for  a  natural  person:"  Oabom  v.  United  States  Bank,  9  Wheat. 
738. 

The  existence  of  such  corporate  body  is  denied,  and  it  is  said 
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that  it  does  not  come  within  the  legal  deecription  of  a  -cdrpora- 
tion,  either  sole  or  aggregate,  as  defined  by  any  code  of  laws. 
Corporations  originating  according  to  the  roles  of  the  common 
law,  must  be  governed  by  it  in  their  mode  of  organization,  in 
the  manlier  of  exercising  their  powers,  and  in  the  use  of  the 
capacitieb  inferred.  And  when  one  claims  its  origin  from  such 
a  source,  its  rules  must  be  regarded  in  deciding  upon  its  legal 
ezisi^nce.  The  legislature  may,  however,  create  a  corporation, 
not  only  without  conforming  to  such  rules,  but  in  disregard  of 
tiiem;  and  when  a  corporation  is  thus  created,  its  existence, 
powers,  capacities,  and  the  mode  of  exercising  them,  must  de- 
pend upon  the  law  of  its  creation.  It  was  the  pleasure  of  the 
legislature  in  this  case  to  create  a  corporate  body,  without  re* 
quiring  a  conformity  to  the  usual  mode  of  organization  known 
to  the  law.  The  grant  is  to  one  person,  who  was  at  liberty  ta 
associate  others,  or  to  have  a  succession  without  it.  No  provis- 
ion is  made  for  a  division  of  the  property  allowed  to  be  held 
into  shares,  or  for  the  call  of  any  meeting,  or  the  choice  of  a 
derk  or  any  other  officer,  or  the  keeping  of  any  records,  or  any 
mode  of  organization.  And  yet  many  important  powers  an! 
privileges  are  granted  with  an  evident  design  to  permit  their 
exercise.  The  grant  being  to  one  person  and  without  any  such 
provisions,  the  inference  necessarily  is,  that  it  was  the  intention 
of  the  legislature  to  permit  that  one  person  or  his  successor  to 
exercise  all  the  corporate  powers,  and  to  make  his  acts,  when 
acting  upon  the  subjectrmatter  of  the  corporation  and  within  its 
sphere  of  action  and  grant  of  power,  the  acts  of  the  corporation. 
There  does  not  appear  to  be  any  other  mode  of  carrying  into 
effect  the  intention  of  the  legislature.  And  if  there  are  doubts, 
whether  the  person  controlling  the  corporation  has  acted  in  be- 
half of  the  corporation,  they  are  necessarily  to  be  solved  by 
proof.  And  if  any  evils  have  arisen  or  shall  arise  from  any  pro- 
ceedings under  the  act,  the  legislature  may  provide  a  remedy. 
The  auFwer  to  the  arguments  against  its  existence  arisiag  from  a 
want  of  organization  and  choice  of  officers  is,  that  the  act  re- 
quires them. 

In  the  case  of  Day  v.  Stetson,  8  Oreenl.  365,  where  a  charter 
was  granted  to  one,  and  provision  was  made  for  taking  associ- 
ates and  calling  a  meeting  of  them,  it  was  decided,  that  it  was 
a  condition  subsequent,  and  that  the  neglect  would  not  prevent 
the  act  taking  effect,  or  the  exercise  of  the  powers  granted  by  it* 
The  case  finds,  that ''  it  was  proved  that  the  boom  was  erected 
under  the  direction  of  R.  Dwinal,  and  went  into  operation  in 
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the  spring  of  1832,  and  continued  so  ever  since;"  and  this  suffi- 
ciently proves  the  acceptance  of  the  act  of  incorporation,  for  it 
could  not  be  lawfully  done  but  by  virtue  of  the  act,  and  the 
presumption  of  law  is,  that  one  acts  lawfully  when  he  may  do 
80  by  a  special  grant  of  authority  for  that  purpose.  There  i3 
not  the  same  finding  in  all  the  other  cases,  but  there  is  sufficient 
testimony  to  prove  that  the  boom  was  erected,  and  that  it  has 
been  maintained  by  the  one  professing  to  own  the  franchise  and 
to  act  under  it.  And  the  acceptance  may  be  presumed  from  the 
exercise  of  the  corporate  powers:  Bank  of  the  United  Stales  v. 
Dandridge,  12  Wheat.  71;  TroU  v.  Warren,  2  Pairf.  227.  And 
the  act  of  incorporation,  with  proof  of  the  exercise  of  the  corpo- 
rate powers  since  1832,  was  sufficient  evidence  of  the  existence 
of  the  corporation:  Ulica  Ins.  Co.  v.  CaWw^eZZ,  3  Wend.  296;  Day 
V.  Stetson,  8  Oreenl.  365.  There  being  no  provision  for  the  call 
of  any  meeting,  or  for  the  choice  of  any  officers,  when  a  sale  of 
part  of  the  franchise  to  Veazie  required  some  evidence  of  the 
assent  of  two  minds  to  perform  a  corporate  act,  there  might  be 
more  difficulty  in  proving  the  acts  of  the  corporation,  but  it  is 
not  perceived,  that  the  mode  of  proof  would  be  changed. 

It  is  contended  also,  that  if  the  corporation  has  existed,  it  has 
been  dissolved.  In  what  manner  corporations  may  be  dissolved, 
and  what  will  not  operate  as  a  dissolution,  has  been  determined 
in  many  decided  cases.  A  corporation  will  not  be  dissolved  by 
a  sale  of  the  franchise;  or  of  all  the  corporate  property  and  a 
settlement  of  all  its  concerns  and  a  division  of  the  surplus;  or  by 
a  cessation  of  all  corporate  acts;  or  by  any  neglect  of  corporate 
duty;  or  any  abuse  of  corporate  powers;  or  by  doing  acts  which 
cause  a  forfeiture  of  the  charter,  without  a  judgment  declaring 
fl'ich  forfeiture.  Such  dissolution  can  take  place  only:  1.  By  an 
act  of  the  legislature,  where,  as  in  this  state,  power  is  reserved 
for  that  purpose;  2.  By  a  surrender,  which  is  accepted,  of  the 
charter;  3.  By  a  loss  of  all  its  members,  or  of  an  integral  part, 
80  that  the  exercise  of  corporate  functions  can  not  be  restored; 
4.  By  forfeiture,  which  must  be  declared  by  judgment  of  court: 
Shee  V.  Bloom,^  5  Johns.  Ch.  367;  Tnistees  of  Vernon  Society 
V.  Hills,  6  Cow.  23  [IC  Am.  Dec.  429] ;  Bank  of  Niagara  v.  John^ 
son,  8  Wend.  645;  WUde  v.  Jenkins,  4  Paige,  481;  Canal  Com' 
fHiny  V.  Railroad  Company,  4  Gill  &  J.  121;  RusseU  v.  McLellan, 
14  Pick.  63;  Revere  v.  Boston  Copper  Company,  16  Id.  351;  Por^ 
ier  V.  Kendall,  6  Bam.  &  Cress.  703;  2  Kent,  312. 

Nor  can  a  defendant  take  advantage  of  any  abuse  or  misuse  of 
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the  corpoiate  powers,  or  object,  that  no  mode  of  service,  or  of  at* 
tachment,  or  means  of  redress  or  relief  is  provided.  This  would 
prove  an  oversight  in  the  legislation,  which  ought  to  require  im- 
mediate attention;  but  it  does  not  excuse  a  defendant  from  a 
performance  of  his  duty  that  the  legislature  has  not  provided 
for  his  obtaining  redress  for  an  injuiy  which  he  has  suffered. 
4b  it  appears  to  be  important  to  have  a  decision  upon  the  rights 
of  this  corporation,  these  objections  have  been  considered,  al- 
though this  defendant,  according  to  our  practice,  is  not  in  a 
position  to  call  for  proof  of  the  existence  of  the  corporation, 
not  having  pleaded  it  in  abatement:  Trustees  in  Duiion  v.  Ken» 
drick,  3  Fairf .  384. 

It  will  be  perceived  that  in  speaking  of  the  acceptance  of  the 
act  of  corporation,  the  objection  that  the  boom  is  not  owned  by 
the  corporation  has  in  substance  been  answered.  The  legal  in- 
ference is,  that  the  money  which  was  expended  by  the  owner  of 
the  charter,  was  expended  under  it,  and  that  the  boom  thereby 
became  corporate  property.  The  evidence  confirms  this  pre- 
sumption. The  person  who  expended  the  money  could  not 
be  permitted  to  say  that  he  had  not  acted  legally  by  virtue  of 
the  authority  granted,  but  had  placed  a  nuisance  in  the  river. 
The  jury  were  authorized  to  find  that  it  was  erected  by  the  cor-^ 
poration,  and  parol  proof  might  for  this  purpose  be  admitted: 
12  Wheat.  70.  The  corporation  may  not  have  acquired  the  title, 
and  probably  has  not  to  any  real  estate;  but  this  is  not  required 
by  the  act;  the  right  of  use  is  all  that  is  necessary,  although, 
the  act  allows  the  title  to  be  acquired. 

Another  objection  is,  that  the  logs  were  not  surveyed  as  the 
act  of  incorporation  requires.  The  ninth  section  of  the  act 
provides  '*  that  all  logs  rafted  at  said  boom  or  its  branches, 
shall  be  measured,  and  their  quantity  ascertained  by  a  person 
to  be  appointed  by  the  surveyor-general  of  Bangor,  should  such 
a  surveyor  be  appointed,  otherwise  by  a  surveyor  appointed  by 
the  selectmen  of  said  town."  The  act  of  March  2,  1833,  pro« 
vides  for  the  appointment  of  a  surveyor-general  for  the  county, 
"who  shall  make  his  residence  in  Bangor;"  and  no  other  sur- 
veyor-general of  lumber  has  been  provided  for  or  appointed. 
The  act  of  incorporation  had  reference  to  a  future  surveyor- 
general  as  an  officer  to  be  created,  and  it  designated  him  as  the 
surveyor-general  of  Bangor,  and  when  in  the  following  year 
provision  was  made  for  such  an  officer,  whose  powers  extended 
over  the  whole  county,  it  is  said  that  be  is  not  the  officer  desig- 
nated. 
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It  would  scarcely  be  expected  that  the  legialature,  looking  to 
the  creation  of  a  new  office  by  a  future  legialatore,  should  be 
able  to  refer  to  it  by  the  exact  definition,  which  might  be 
adopted.     The  intention  of  the  legislature  is  rather  to  be  re- 
garded, than  any  slight  difference  in  the  name  of  the  officer. 
That  intention  must  hare  been  to  obtain  the  advantage  of  the 
superior  knowledge  and  skill  to  be  expected  from  a  surveyor^ 
general  in  the  appointment,  and  the  imiformity  of  surrey,  which 
would  result  from  it.     This  object  would  be  equally  secured 
whether  he  should  be  called  surveyor-general  of  the  counly,  of 
of  Bangor;  and  any  advantages  of  local  knowledge  to  be  ex- 
pected from  a  residence  in  Bangor  were  also  secured.     The  ad 
of  incorporation,  and  the  act  providing  for  the  office,  both  in 
substance  apply  to  the  same  officer,  and  the  difference  is  rather 
in  the  description  of  the  same  surveyor-general  than  as  denoting 
a  difference  of  title.     The  intention  of  the  legislature  will  be 
fully  answered  by  considering  the  description  as  comprehending 
such  surveyor-general,  as  should  reside  and  perform  his  duties 
in  Bangor.     To  the  objection,  that  "  scalers,  and  not  surveyors, 
were  appointed,"  the  answer  is,  that  the  act  of  incorporation 
does  not  require  the  appointment  of  surveyors,  but  only  that  the 
**  logs  shall  be  measured  by  a  person  to  be  appointed  by  the 
surveyor-general  of  Bangor;"  and  it  is  immaterial  by  what  name 
he  may  be  called. 

JIhe  introduction  of  what  was  called  the  "  book  of  records," 
was  objected  to,  and  the  case  finds,  that  the  records  were  called 
for  by  defendants'  counsel,  but  it  does  not  find,  that  the  counsel 
received  or  inspected  any  such  book,  until  after  his  objection  to 
its  introduction  had  been  overruled,  and  the  book  admitted. 
The  rule  is,  that  if  a  book  or  document  be  called  for  by  a  notice 
to  produce  it,  and  it  be  produced,  the  mere  notice  does  not 
make  it  evidence;  but  if  the  party  giving  the  notice  takes  and 
inspects  it,  he  takes  it  as  testimony,  and  it  may  be  used,  if  ma- 
terial to  the  issue:  Sayer  v.  Kiichen,  1  Esp.  210;  John»on  v.  (ML^ 
son,  4  Id.  21;  Wharam  v.  RauUedge,  5  Id.  235;  WUboh  v.  Bowie, 
1  Car.  &  P.  8.  Upon  the  view  which  has  been  taken  of  thii 
>case,  the  book  was  wholly  immaterial. 

Exceptions  overruled. 

Attobnet's  Authokitt  to  Appxab:  See  Tedly  t.  Beynolda,  31  Am.  Deo. 
737,  note  744,  where  other  oaaee  on  this  snbjeot  are  ooUected. 

Dissolution  of  Corporation,  what  Amounts  to:  See  note  to  Lekif^ 
Bridge  Co,  ▼.  Lehigh  C.  ds  N,  Co,,  26  Am.  Dec.  116,  where  other  ouee  in  thli 
■eries  are  collected. 
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SnsBXNDEB  or  CoFOBATX  FRANCHISE  Ifl  not  to  be  presamed  firom  non-nseri 
HesyefUs  t.  WViiama,  31  Am.  Dec.  72,  note  113. 

PowsBS  OF  CospoBATiON  ARE  TO  BE  AjscEKTAiirED  by  reference  to  granta 
made  by  the  l^gislatare  in  its  favor:  StcUe  v.  Mobile,  30  Am.  Dec.  564.  Aa  a 
C^eneral  role,  the  incidental  powers  of  a  corporation  are  regulated  and  defined 
by  the  act  of  incorporation:  Leggttt  v.  N,  J.  M,  A  B.  Co,,  23  Id.  728.  See 
alao  N.  T.  Firemen  Ina,  Co.  t.  Ely,  13  Id.  100;  People  t.  Utica  Ins.  Co.,  8 
Id.  243. 

Xioss  or  Irtbo&al  Pabt  or  Cobporate  Body  does  not  oonstitnte  a  dis- 
solution of  the  corporation,  unless  there  is  a  permanent  incapacity  to  restore 
the  lost  part:  Lehigh  Bridge  Co.  r.  Lehigh  C.  Jt  N.  Co.,  26  Am.  Dec  111. 

CORFOBATB  EXISTENCE   Or  PLAIKTIFr  MUST  BE   QUESTIONBD   BT  PlEA  IN 

Abatement,  and  not  by  pleading  specially  to  the  merits:  Lehigh  Bridge  Co, 
▼.  Lehigh  C.  A  N.  Co.,  26  Am.  Dec.  111. 

The  principal  case  is  cited  in  CommtmweaUlh  v.  Davidson,  1  Gush.  44,  to  the 
point  that  mere  notice  to  produce  books  and  records  does  not  make  them  evi- 
denoe;  bat  if  the  party  calling  for  them  takes  and  inspects  them,  they  may 
be  used  by  the  other  side;  in  ffctwes  y.  AngUhSaxon  P.  Co.,  101  Mass.  394, 
to  the  point  that  an  act  of  the  legislature  incorporating  certain  persons,  may 
constitute  the  persons  named  a  corporation  at  once  without  further  action  on 
their  part;  and  in  Peojde  v.  Pres.  and  Tr.  of  CoU.  of  Cat.,  38  OaL  172,  to 
the  point  that^  in  this  country,  the  power  of  a  corporation  to  dissolye  itself, 
\j  its  own  assent,  is  assumed  by  all  the  courts. 


Ordway  v.  Wilbub.  . 

[16  IfAZin,  263.] 

Wbit  or  Obioinal  Summons,  DiBEOxiNa  Pbofebtt  to  be  Attaohet>,  mat 
BE  Amended,  by  leave  of  the  court  of  common  pleas,  so  as  to  make  the 
process  in  form  a  writ  of  attachment. 

Cloth  Cut  into  Shape  pok  a  Coat  is  Exempt  pbom  Attachment,  al« 
though  it  may  not  be,  at  the  time,  in  a  condition  to  be  worn. 

Tbespass  for  taking  and  canying  away  two  yards  of  broad- 
cloth. The  property  was  attached  under  a  writ  in  form  an  orig- 
inal summons.  The  defendant  pleaded  this  fact  in  abatement, 
and  the  plaintiff  then  asked  leave  to  amend  so  as  to  make  the 
process  in  form  a  writ  of  attachment.  The  judge  decided  the 
plea  in  abatement  bad,  and  permitted  the  plaintiff  to  amend  his 
writ.  The  defendant  then  pleaded  the  general  issue,  and  filed  a 
brief  statement,  justifying  the  taking  under  the  writ.  The 
plaintiff  proved  that  he  had  procured  the  cloth  for  a  coat  for 
himself,  and  had  given  it  to  the  tailor,  who  had  taken  his  meas- 
ure and  cut  out  the  cloth;  but  before  it  was  made  into  a  coat  the 
defendant  attached  it.  There  was  evidence  tending  to  show 
that  the  plaintiff  was  poor  and  needed  the  coat.  The  judge 
charged  the  jury  that  if  they  found  that  the  cloth  was  left  with 
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the  tailor  to  be  made  into  a  coat  for  the  plaintiff,  and  that  itvraa 
necessaiy  for  him,  it  would  come  within  the  exemption  of  ilie 
Btatute.    Verdict  for  the  plaintiff,  and  the  defendant  excepted. 

Washburn  and  Prentiss^  for  the  defendant. 

WUson,  for  the  plaintiff. 

By  Cotirt,  Sheplet,  J.  This  court  has  decided  that  an  amend- 
ment in  matter  of  substance,  similar  to  the  one  allowed  in  this 
case,  might  be  made  on  terms,  by  Tirtue  of  the  fifteenth  role  of 
this  court:  Matthews  v.  Blossom,  15  Me.  400.  This  amendment 
might  be  made  by  yirtue  of  the  eighth  rule  of  the  court  of 
common  pleas,  and  this  court  must  suppose,  that  the  judge  ex- 
ercised his  discretion  as  to  the  terms.  The  intention  of  the 
legislature  in  exempting  certain  goods  from  attachment  should 
be  carried  into  effect.    A  construction  of  the  statute  so  liberal 

4 

as  to  allow  it  to  be  perverted  to  fraudulent  purposes,  should  be 
avoided,  while  one  so  strict  as  to  defeat  the  object  designed 
ought  not  to  prevail.  Apparel,  it  is  said,  means  dress,  cloth- 
ing, vestments,  garments;  and  hence  it  is  inferreid,  that  nothing 
is  comprehended  in  the  term,  but  such  as  are  in  a  fit  state  to  be 
worn  or  used  as  such.  A  construction  so  strict  would  not  ex- 
empt a  garment  wholly  or  partially  in  pieces  for  repair  or  altera- 
tion. When  cloth  has  assiuned  the  form  and  shape  to  fit  it  to 
the  body  of  a  particular  person,  may  it  not  be  regarded  as  his 
vestment,  although  not  in  a  condition  at  that  time  to  be  worn? 
If  the  tailor  had  made  a  charge  of  his  services,  would  he  not 
have  charged  for  ''cutting  a  coat"?  When  handing  it  to  his 
journeyman  to  be  sewed,  would  he  not  speak  of  it  as  a  "coat  to 
be  made"?  And  if  so,  must  it  not,  in  the  popular  language 
used  by  the  trade,  be  regarded  as  a  coat  and  part  of  the  plaint- 
iff's apparel? 

The  principal  object  of  the  exemption  probably  was  to  seeore 
to  the  debtor  all  the  comforts  of  clothing;  it  may  also  have 
been  considered  that  garments,  once  formed  to  the  person  of  an 
individual,  would  lose  much  of  their  vidue  by  being  taken  and 
exposed  to  a  public  sale.  And  if  so,  to  allow  it  in  this  instance 
would  be  to  permit  one  of  the  mischiefs  intended  to  be  pre- 
vented. 

Exceptions  overruled. 


July,  1839.]  State  v.  Soper.  665 


State  v.  Sopeb  et  al. 

[16  Uadix,  293.] 

On  or  SsvxRAL  Indicted  Jointly  can  not  Demand  Separate  Trial  m 
a  matter  of  right.    It  is  within  the  discretion  of  the  court  to  grant  or 
refuse  the  right  to  a  separate  trial,  even  in  a  capital  caae. 
&UIJS  ExcLCDiNO  Offers  of  Comfromise  from  being  given  in  eTidenoe  doaa 

not  apply  to  criminal  cases. 
WiTNSss  IN  CRiMiyAL  Trial  IS  NOT  BouND  TO  DISCLOSE  the  names  of  the 
persons  from  whom  he  obtained  information  which  led  to  the  arrest  of 
the  accused. 
Demurrer  to  Evidence  is  an  Unusual  and  Antiquated  Practice,  cal- 
culated to  suppress  truth  and  juatioe,  and  is  allowed  or  denied  by  ths 
court  in  the  exercise  of  a  sound  discretion. 
Where  Several  are  Associated  together  for  the  same  Illegal  Pur- 
pose, any  act  or  declaration  of  one  of  them,  in  reference  to  the  oommon 
object  and  forming  part  of  the  rea  geatoBf  may  be  given  in  evidence  against 
the  others. 
CoNTESSioN  OF  ACCUSED  PERSON  MAT  RE  Recbtved,  although  a  threat  or 
promise  may  have  been  made,  if  such  threat  or  promise  was  made  under 
such  circumstances  as  to  create  a  reasonable  presumption  that  it  had  no 
influence,  or  ceased  to  have  any  influence,  on  the  mind  of  the  person 
making  it. 
Promise  of  Threat  Proceeding  from  One  Who  has  no  Power  to  en- 
force it.  and  who  has  no  control  over  the  prisoner,  will  not  prevent  a  con- 
fession made  tmder  such  circumstances  from  being  received  in  evidence. 

iNDioTHEirr  against  Soper,  Staples,  Locke,  and  Twitchell,  for 
larceny  in  stealing  thirty  pine  logs.  A  witness  testified  to  cer- 
tain conversations  with  Staples,  tending  to  show  that  he  was 
guilty  of  the  offense.  On  cross-examination  he  stated  that  in  a 
Babsequent  conyersation  with  Staples,  the  latter  said  that  he  was 
willing  to  do  what  was  right,  and  would  pay  fifty  dollars  rather 
than  have  a  difficulty,  but  would  not  settle  unless  a  receipt  were 
given  to  Soper  and  himself.  Counsel  for  accused  objected,  and 
claimed  that  this  evidence  should  be  excluded,  because  the  state- 
ments were  made  under  an  offer  to  compromise.  The  objection 
was  overruled.  The  jury  found  the  defendants  guilty,  and  ex- 
ceptions were  filed.    The  other  facts  are  stated  in  the  opinion. 

J,  Appleton,  for  the  defendants. 

Ooodenow^  attorney-general,  for  the  state. 

By  Court,  Emeby,  J.  The  defendants,  excepting  Twitchell, 
who  was  not  arraigned,  pleaded  not  guilty.  Sox>er  moved  for  a 
separate  trial.  It  did  not  appear  necessary  for  his  defense,  and 
was  refused.    Even  in  capitsJ  trials,  it  is  not  a  matter  of  right, 
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but  witihin  the  disoretioii  of  the  court:  Dniied  SUU/es  t.  Hdrchoad^ 
12  Wheat  480. 

Exception  was  taken  to  the  eyidence  of  Thomas  A.  White, 
because  the  statements  were  made,  as  it  was  asserted,  in  behall 
of  the  defendants,  under  an  offer  of  compromise.  The  witnesi 
said  it  was  yoluntaiy.  We  are  not  aware  that  the  rule  of  exdnd- 
ing  offers  of  compromise  from  being  heard  in  evidence,  applies 
to  criminal  cases.  They  are  not  to  be  compounded.  It  is  not 
under  a  searching  investigation  of  acts  of  hut^eny,  that  it  is  in- 
tended a  man  may  buy  his  peace:  2  Stark  Ev.  38.  The  court  de- 
clined ordering  the  witness  to  disclose  whether  previous  to  the 
sixteenth  of  August,  he  had  received  information  by  letter,  or 
otherwise,  and  if  so,  from  whom.  The  witness  was  unwilling, 
from  motives  of  policy,  to  give  the  names  of  men  in  his  employ, 
and  from  whom  he  had  received  information,  unless  ordered  by 
the  court,  though  the  court  was  requested  by  the  piisoner^s 
counsel  to  order  it.  The  witness  said  the  men  in  their  employ 
were  afraid  of  being  mobbed,  if  it  were  known  that  they  gave 
the  information,  and  if  exposed,  the  owners  would  be  unaUe  tc» 
get  men  to  assist  them. 

In  the  United  States  v.  Reuben  Moses,  4  Wash.  0.  C.  726,  it  vras 
held,  that  the  officer,  who  apprehended  the  prisoner,  is  not 
bound  to  disclose  the  name  of  the  person  from  whom  he  re- 
ceived the  information  which  led  to  the  detection  and  apprehen- 
sion of  the  prisoner.  It  was  remarked  by  the  court,  that  such  a 
disclosure  can  be  of  no  importance  to  the  defense,  and  may  be 
highly  prejudicial  to  the  public  in  the  administration  of  justice, 
by  deterring  persons  from  making  similar  disclosures  of  crimes, 
which  they  know  to  have  been  committed.  And  we  think  the 
situation  of  the  witness,  in  the  employment  of  the  owners  of  the 
logs,  alleged  to  have  been  stolen,  would  well  warrant  the  court 
from  holding  him  to  disclose  the  names  of  those  from  whom  he 
received  the  information,  as  much  as  in  the  case  of  the  officer 
before  spoken  of. 

After  the  evidence  of  the  government  was  out,  the  defendants, 
by  their  counsel,  offered  to  demur  to  the  evidence,  which  the 
county  attorney  refused  to  join,  and  the  court  declined  ordoifig 
him  to  join  the  demurrer  and  receiving  the  same,  though  offered 
by  the  prisoner's  counsel.  As  stated  by  Justice  Story,  "no 
joinder  ought  to  have  been  required  or  permitted,"  even  in  a 
civil  case,  "  while  there  was  any  matter  of  fact  in  controversy 
between  the  parties.  It  is  no  part  of  the  object  of  a  demurrer 
to  evidence  to  bring  before  the  court  an  investigation  of  thi 
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facts  in  dispute,  or  to  weigh  the  force  of  the  testimony,  or  the 
presumptions  arisLng  from  the  evidence.  That  is  the  proper 
province  of  the  juiy.  If  there  is  parol  evidence  in  the  case 
which  is  loose  and  indeterminate  and  may  be  applied,  with  more 
or  less  effect  to  the  jury,  or  evidence  of  circtmistances,  which  is 
meant  to  operate  beyond  the  proof  of  the  existence  of  these  cir- 
cumstances, and  to  conduce  to  the  proof  of  other  facts,  the  party 
demurring  must  admit  the  facts,  of  which  \he  evidence  is  so 
loose  and  indeterminate  and  i^ircumstantial,  before  the  court  can 
compel  the  other  side  to  join  therein.  A  case  made  for  demurrer 
to  evidence  is  to  state  facts,  and  not  merely  testimony,  which 
may  conduce  to  prove  them.  It  is  to  admit  whatever  the  jury 
may  reasonably  infer  from  the  evidence,  and  not  merely  the  cir- 
cumstances which  form  a  ground  of  presumption:"  Ibwle  v. 
Common  Council  of  Alexandria,  11  Wheat.  320. 

A  strildng  and  masterly  discussion  of  the  law,  relative  to  de- 
murrers to  evidence,  is  found  in  Gibson  and  Johnson  v.  Hunter,  2 
H.  BL  187,  in  the  opinion  delivered  by  Chief  Justice  Eyre, 
wherein  too,  he  says,  the  whole  proceeding  upon  a  demurrer  to 
evidence,  he  takes  to  be  under  the  control  of  the  judge  before 
whom  the  trial  is  had.  The  like  construction  is  adopted  by  the 
supreme  court  of  the  United  States.  A  demurrer  to  evidence  is 
considered  an  unusual  and  antiquated  practice,  which  that 
court  discourages  as  inconvenient,  and  calculated  to  suppress 
the  truth  and  justice  of  a  case,  and  is  allowed  or  denied  by  the 
court,  where  the  cause  is  tried,  in  the  exercise  of  soimd  discre- 
tion under  all  the  circumstances  of  the  case:  Young  v.  Black,  7 
Cranch,  565;  United  States  v.  SweU,^  11  Wheat.  171,  note  to 
page  183,  and  cases  there  cited. 

We  apprehend  that  in  criminal  cases  more  especially  depend- 
ing on  parol  and  oftentimes  circumstantial  evidence,  the  prac- 
tice of  offering  to  demur  to  evidence,  and  calling  on  the  court 
to  compel  a  joinder  in  the  demurrer  will  not  hereafter  be  adopted. 
From  the  best  consideration  we  have  given  to  the  evidence,  the 
whole  of  which  is  not  stated  but  the  substance  only,  we  qan  not 
perceive  that  the  judge  erred  in  declining  to  order  a  joinder,  or 
to  receive  the  demurrer  to  the  evidence.  By  our  state  constitu- 
tion, in  all  criminal  prosecutions,  the  accused  has  secured  to 
him  a  right  to  trial  by  jury.  When  he  pleads  not  guilty,  he 
puts  himself  for  all  purposes  upon  his  trial  by  jury.  He  has 
then  made  his  election.  The  state's  right  is  to  hold  him  to  that 
election:  Me.  Oonst.,  art.  1,  sec.  6;  United  States  v.  Oiberi  et  aL, 
2  Sumn.  19. 

1.  Bank^fir.S.Y. 
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It  is  howerer  insisted  on  the  argument,  that  the  eridenoe 
shows  no  joint  offense,  and  therefore  the  defendants  could  not 
be  indicted  jointly.  To  us  it  appears,  that  the  jury  were  just- 
ified in  the  conclusion  to  which  thej  came,  if  they  believed  the 
testimony.  It  detailed  contrivance  and  concert  of  the  defend- 
ants to  effect  the  common  object  of  secretly  getting  the  logs 
loose,  and  forwarding  them  to  the  mill  for  the  purpose  of  con- 
verting them  to  their  own  use,  without  the  consent  of  the  owneiB. 
The  saws  were  adjoining,  one  of  which  hauled  the  logs  for  both 
saws.  Boats,  axes,  cant-hooks,  and  pick-poles  were  kept  for 
getting  logs  to  the  mills.  There  was  no  separation  till  they  ar- 
rived at  the  mills.  It  could  be  but  of  little  consequence  in  char- 
acterizing the  offense,  how  the  defendants  divided  the  spoils. 
They  called  the  boards  from  such  logs,  Kibbe  lumber.  A  sort 
of  flash  language  was  thus  adopted,  and  the  phrase  of  going  up 
the  river  to  see  about  a  horse,  vras  understood,  he  was  going  up 
after  logs;  and  these  white  logs  were  seen  coming  down  the 
river  the  Thursday  night  after  one  of  the  defendants  told  that 
another  of  them  was  going  up  the  river.  And  Soper,  Locke, 
and  others  said,  if  any  one  gave  information,  he  would  be  tarred 
and  feathered,  sluiced,  or  have  oil  poured  upon  him.  Where 
several  persons  are  associated  together  for  the  same  illegal  pur- 
pose, any  act  or  declaration  of  one  of  the  parties,  in  reference 
to  the  common  object,  and  forming  a  part  of  the  res  gestcd,  maj 
be  given  in  evidence  against  the  others:  American  Fwr  Company 
V.  United  States,  2  Pet.  359. 

He  who  commands  or  procures  a  crime  to  be  done,  if  it  ia 
done,  is  guilty  of  the  crime,  and  the  act  is  his  act:  UhitedSlata 
V.  Oooding,  12  Wheat.  469.  The  proof  of  the  command  or  pro- 
curement may  be  direct  or  indirect,  positive  or  circumstantial; 
but  this  is  matter  for  the  consideration  of  the  jury.  Persons 
can  rarely  be  jointly  indicted,  except  where  they  have  mixed 
themselves  up  with  the  criminal  transaction  in  a  manner  which 
in  the  sober  judgment  of  the  grand  juxy  implicates  them  in  the 
common  guilt:  United  States  v.  CHbert  etal.,2  Snmn.  19.  And 
with  such  proof  as  is  reported  here,  the  indictment  seems  to  be 
supported. 

It  is  further  contended,  that  the  evidence  of  the  confessions 
of  Locke  were  improperly  received,^  because  they  were  obtained 
by  the  inducement  held  out  to  him  by  the  vritness  that  it  would 
be  better  for  him.  A  confession  forced  from  the  mind  by  the 
flattery  of  hope,  or  the  torture  of  fear,  it  is  said,  comes  in  so 
questionable  shape,  when  it  is  to  be  considered  the  evidence  of 
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^oilt,  that  no  credit  ought  to  be  given  to  it,  and  therefore  it 
is  rejected:  WarubshaU's  case,^  1  Leach,  263.    The  witness  de- 
clared to  Locke,  that  he  should  make  no  promises,  and  gave  no 
assoranceB,  but  said  it  would  be  full  as  well,  and  better  for  him 
to  state  it,  for  the  whole  would  come -out.    The  witness  then 
asked  Locke,  as  the  matter  is  first  stated  in  the  exceptions,  if  he 
bad  seen  any  of  those  logs  sawed,  and  he  replied  he  had.    It  is 
urged,  that  this  is  like  MSb^  case^  6  Car.  &  P.  146,  where  a  con- 
stable said  to  a  person  charged  with  larceny,  it  is  of  no  use  for 
you  to  deny  it,  for  there  are  the  man  and  boy,  who  will  say  they 
saw  you  do  it,  in  which  case,  a  confession,  made  after  this,  was 
rejected  by  Baron  Gumey.     So  where  the  words  were,  it  would 
haTo  been  better  if  you  had  told  at  first.    The  principle  upon 
which  this  class  of  cases  is  founded  is,  that  by  an  inducement 
being  held  out  to  the  prisoner,  he  may  be  led  to  suppose  that 
he  will  be  more*  mercifully  dealt  with  if  he  confesses,  and  that 
he  may  thereupon  be  induced  to  confess  himself  guilty  of  an 
offense  he  never  committed.    The  witness  in  the  present  pros- 
ecution, however,  declared  that  he  had  not  stated  anything 
Locke  told  him  after  he  had  said  to  him  it  Would  be  better  for 
him  to  tell  the  whole.    And  he  wished  it  to  be  understood, 
that  he  had  not  made  him  any  promises,  or  held  out  to  him  an,i 
inducement.    Nevertheless  it  is  possible,  that  the  course  pur 
sued  by  the  witness,  might  have  some  influence  on  Locke's 
mind,  though  it  seems  to  me  under  all  the  circumstances,  that 
it  is  very  improbable. 

If  a  threat  or  promise  be  made  under  such  circumstances  as 
to  create  a  reasonable  presumption  that  the  threat  or  promise 
had  no  influence,  or  had  ceased  to  have  any  influence  on  the 
mind  of  the  party,  the  confession  is  to  be  received.  Thus  in 
Richards  case,  5  Car.  &  P.  318,  a  girl  charged  with  poisoning, 
who  was  told  by  her  mistress  that  if  she  did  not  tell  all  about  it 
that  night,  the  constable  should  be  sent  for  next  morning  to 
take  her  to  S.,  meaning  before  the  magistrate  there,  upon  which 
the  prisoner  made  a  statement.  The  next  morning  a  constable 
was  sent  for,  who  took  the  prisoner  into  custody,  and  on  the 
way  to  the  magistrate,  without  any  inducement  from  the 
constable,  she  confessed  to  him.  Bosanquet,  J.,  ''thought 
that  statement  receivable.  The  inducement  was,  that  if  she 
confessed  that  night,  the  constable  would  not  be  sent  for,  and 
she  would  not  be  taken  before  the  magistrate.  Now  she  must 
have  known,  when  she  made  this  statement,  that  the  constable 

1.  WariekthaU't  com. 
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was  taking  her  to  the  magistrate.  The  indacement,  therefore, 
was  at  an  end."  When  the  promise  or  threat  proceeds  from  a 
person  who  has  no  power  to  enforce  it,  and  who  possesses  no 
control  over  the  prisoner,  a  confession  made  under  sach  drcom- 
stances  is  admissible,  if  the  advice  to  confess  be  not  given  or 
sanctioned  by  any  person  that  had  any  concern  in  the  bnsinesa: 
Bow's  case,  Buss.  &  Ey.  163,  cited  Bosc.  on  Crim.  Et.  32. 

So  where  a  witness  stated  that  he  had  held  out  no  threat  or 
promise  to  induce  the  prisoner  to  confess,  but  that  a  womaUt 
who  was  present,  said  she  had  told  the  prisoner  that  she  had 
better  tell  all,  upon  which  the  prisoner  made  certain  confessions 
to  the  vritness;  Park  and  Hullock  ruled,  that  as  no  inducement 
had  been  held  out  by  the  witness  to  whom  the  confession  was 
made,  and  as  the  only  inducement  had  been  held  out  bj  a  per- 
son having  no  sort  of  authority,  it  must  be  presumed  that  fhe 
confession  to  the  witness  was  free  and  voluntary.  Yet  the  con- 
stable interposed  no  check,  and  might  seem,  from  his  silence,  to 
approve  what  the  woman  said.  So  where  it  appeared  that  the 
prisoner  was  told  by  a  man  that  another  prisoner  had  told  all, 
and  that  he  had  better  do  the  same  to  save  his  neck;  upon  which 
he  confessed  to  the  constable,  Hullock,  laron,  held,  that  as  the 
promise,  if  any,  was  by  a  person  wholly  vnthout  authority,  the 
subsequent  confession  to  the  constable,  who  had  held  out  no 
inducement,  must  be  considered  as  voluntaiy,  and  was  thereforo 
evidence:  Eosc.  Crim.  Ev.  33. 

It  is  said  that  whether  a  person  has  b!een  told  by  one  person 
that  it  vnll  be  well  for  him  to  confess,  vnll  exclude  a  confesskm 
subsequently  made  to  another  person,  is  veiy  often  a  nice  ques- 
tion, but  will  always  exclude  a  statement  made  to  the  same  per- 
son. These  positions,  Eoscoe  says,  in  page  33,  '<  do  not  appear 
to  be  supported  by  prior  authorities.  If  after  the  promiaes 
have  been  made  such  circumstances  should  take  place  as  to  whom 
a  presumption  that  a  subsequent  confession  has  not  been  made 
under  the  influence  of  that  promise,  there  appears  to  be  no  rea- 
son for  rejecting  the  confession,  because  the  person  to  whom  it 
is  made  is  the  same  to  whom  the  former  confession  is  made." 
A  person  being  brought  up  for  examination,  the  magistrate  told 
him  that  his  wife  had  already  confessed  the  whole,  and  that  there 
was  enough  against  him  to  send  a  bill  before  the  grand  juiji 
upon  which  the  prisoner  immediately  made  a  confession.  The 
confession  was  objected  to  as  having  been  made  upon  a  threat 
The  objection  was  overruled  by  Park,  J.,  who  understood  it  at 
a  caution :  Wright's  case,  Bosc.  Crim.  Ev.  34. 
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As  the  ^tness  in  his  remarks  to  Locke  observed,  that  he  should 
make  no  promise,  and  gaye  no  assurances,  and  held  out  no  in- 
ducements, would  it  be  unreasonable  to  consider  all  that  he  said 
as  a  caution  ?  It  does  not  appear  that  the  witness  had  authority 
other  than  being  in  the  employment  of  the  owners,  nor  that  he 
is  the  prosecutor.  But  still  more  strongly  in  the  subsequent 
description  as  to  this  witness,  it  is  stated  that  he  communicated 
nothing  in  evidence  after  he  told  Locke  it  would  be  better  for 
him.  Taking  the  whole  together,  it  must  be  understood  that  no 
evidence  was  given  of  what  was  said  after  the  advice,  even  if  it 
could  be  deemed  to  have  had  any  influence. 

Under  all  these  circumstances,  we  are  constrained  to  overrule 
the  exceptions  and  remit  the  cause  to  the  court  of  common  pleas 
for  further  proceedings. 

Confessions,  when  Admissible:  See  StaU  ▼.  Cranky  23  Am.  Deo.  117, 
Dote  128,  where  other  cases  in  this  scries  on  this  sabject  are  collected. 

The  principal  case  is  cited  in  WorHiingUm  v.  Scribn/er^  109  Mass.  491,  to  the 
point  that  a  witness  for  the  state  is  not  compelled  to  tell  where  he  got  the  in- 
formation  which  led  to  the  arrest  of  the  accused;  and  in  MaJUm  v.  PeofpUt  15 
UL  539,  to  the  point  that  the  granting  or  refusal  of  a  separate  trial  is  in  the 
discretion  of  the  court. 


Lowell  v.  Robinson  et  al. 

[16  Haxhx,  3S7.] 

Qbantxs  of  Land  Bounded  upon  Stbeam  takes  to  the  thread  of  the  stream. 

Tbact  of  Land  Dbscbibed  as  Bounded  by  a  Miix-pond  which  is  formed  by 
damming  a  stream,  and  which  pond  is,  in  the  summer  time,  confined  to 
the  bed  of  the  stream,  extends  to  the  middle  of  the  stream. 

Tbsspass  qaare  clauswm  /regit.  On  the  trial  the  judge  charged 
the  juiy  that  the  plaintiff  had  no  title  to  the  premises  in  contro- 
Tersy,  because  thej  had,  before  the  conveyance  to  him,  been 
oonyeyed  to  Jones,  whose  title  the  defendant  held.  The  other 
facts  sufficiently  appear  from  the  opinion. 

LoweU^  pro  se. 

MeUen,  for  the  defendants. 

Bj  Court,  Sheflet,  J.  It  is  too  well  settled  to  admit  of  doubt, 
that  when  land  is  bounded  upon  a  riyer  or  stream,  the  granfcee 
will  hold  to  the  thread  of  the  stream.  Nor  is  there  any  doubt 
that  land  may  be  so  bounded  upon  the  bank,  or  by  monuments 
standing  near  but  without  the  edge  of  the  stream,  as  to  ex* 
dude  the  stream  from  the  conveyance.    When  the  monument  is 
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stated  to  etand  hj  the  river  or  by  the  edge  of  the  liTer,  the  same 
idea  is  communicated  as  if  it  had  stated  that  the  line  of  boimd- 
aiy  commenced  by  the  river  or  by  the  edge  of  the  river,  instead 
of  at  the  monument  thus  standing,  unless  from  other  parts  of 
the  conveyance  it  should  clearly  appear  that  such  was  not  the 
intention. 

The  case  finds»  that  the  premises  in  contzoversy  axe  meadow 
lands,  flowed  dtizing  the  spring  of  the  year  by  a  mill-dam  BOom 
the  liver  below,  but  not  so  flowed  during  the  summer  season. 
Both  parties  derive  their  titie  from  Nathan  Hanscomb,  the  de- 
fendants having  the  elder  title;  and  the  question  is,  whether  the 
premises  had  been  conveyed  by  him  before  he  conveyed  them  to 
the  plaintiff.  And  that  is  to  be  determined  by  the  constructios 
put  upon  the  deeds,  unless  the  language  is  so  ambiguous  as  to 
authorize  the  aid  of  parol  testimony.  Hie  deed  from  BAnsoomb 
to  Jones,  under  whom  the  defendants  claim,  begins  the  line  of 
boundary  at  meadow  brook,  ''  at  a  stake  by  the  side  of  the  miU- 
pond,"  tixe  other  lines  being  described,  it  returns  ''  to  a  stake  hj 
the  side  of  the  river  or  mill-pond,  thence  by  the  said  pond  to  the 
first  mentioned  bounds.'' 

It  will  be  perceived,  that  the  line  in  effect  commences  by  the 
side  of  the  mill-pond,  returns  to  the  side  of  it,  and  runs  fay  it 
from  one  point  to  the  other.  It  is  said,  that  this  deed  may  be 
explained  by  the  deed  from  Scott  to  Hanscomb  of  the  same  lands. 
The  line  as  described  in  tiiat  deed  begins  at  meadow  brook,  ''at 
a  stake  by  the  side  of  the  pond,"  and  the  other  parts  being  de- 
scribed, it  returns  ''  to  an  ash  tree  by  the  side  of  the  mill-pond, 
then  by  the  side  of  the  mill-pond  to  the  first  mentioned  bounds." 
The  only  difference  perceived  where  the  line  is  adjoining  the 
pond  is,  that  one  deed  describes  it  as  running  by  the  pond,  and 
the  other  by  the  side  of  the  pond;  and  the  difference  in  the 
words  does  not  communicate  any  difference  of  intention.  In 
neither  is  the  line  disjoined  or  separated  from  the  pond;  and 
such  language,  when  used  with  reference  to  a  river  or  stream, 
not  flowed  into  a  pond,  would  not  admit  of  doubt.  In  the  case 
of  Hathome  v.  Stinson,  3  Fairf .  183,  it  was  decided  by  this  court, 
that  a  lot  of  land  bounded  upon  a  pond  artificially  raised  by  the 
flowing  of  a  stream  by  a  mill-dam,  was  not  limited  to  the  maxigin 
of  the  pond,  but  included  the  land  thus  flowed.  The  same  opin* 
ion  is  expressed  in  the  case  of  Waierman  v.  Johnscm,  13  Pick. 
261,  with  a  possible  qualification,  that  the  pond  may  hare  ac- 
quired by  becoming  permanent  another  well-defined  boundary. 
The  pond  named  in  these  deeds  can  not  be  regarded  as  kaviBg 
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acquired  a  permanent  boundaiy,  for  the  case  finds  that  it  yearly 
ceases  to  exist,  the  water  being  confined  within  the  banks  of  the 
river. 

As  the  land  is  clearly  bounded  by  the  mill-pond,  a  well-estab- 
lished rule  of  construction  carries  it  to  the  center  of  the  stream 
thus  flowed;  and  parol  testimony  can  not  be  admitted  for  any 
other  purpose,  than  to  make  known  the  kind  of  pond  described 
as  a  mill-pond.  For  this  purpose  it  may  be  admitted,  for  if  it 
had  been  a  natural  pond  not  artificially  raised  by  the  flowing  of 
a  stream,  the  title  would  have  been  limited  by  the  margin  of  the 
water,  as  decided  in  the  case  of  Bradley  y.  Bice,  13  Me.  198  [29 
Am.  Dec.  501].  The  facts  do  not  show  such  a  disseisin  of  this 
dose  committed  and  continued  against  the  owner  as  to  author- 
ize an  action  of  trespass  to  be  maintained  against  him. 

Judgment  on  the  verdict. 

Lands  Bounded  by  Pond:  See  Bradley  v.  Riee^  29  Am.  Dec.  501,  note 
603.  The  principal  case  is  cited  in  Cold  Spring  Iron  Works  v.  Tolland^  0 
Ciuh.  496,  to  the  point  that  a  grant  of  land  bounded  on  a  stream  not  naviga- 
ble, carries  the  exclusive  right  and  Utle  of  the  grantee  to  the  middle  of  the 
stream,  unless  the  terms  of  the  grant  clearly  show  an  intention  to  stop  at 
the  nuugin,  and  this  although  the  numuments  are  described  as  standing  on 
the  bank  or  margm  of  the  stream. 


Gableton  v.  Tyler  et  al. 

[16  ICaihs,  892.] 

Wbxrx  I^IBU  Gbantobs  Jointly  Covssast  to  -warrant  and  defend  the 
premises  conveyed,  against  the  lawful  claims  and  demands  of  all  penona 
claiming  by,  through,  or  under  them,  they  are  all  liable  on  the  oovenanti 
if  there  existed  at  the  time  a  legal  claim  under  one  of  them. 

CoTXMANT  against  l^ler.  Wood,  and  Jones,  wherein  the  plaint- 
iff alleged  that  the  defendants  by  their  deed  conveyed  the 
premises  to  him,  and  therein  coyenanted  "that  they  would 
warxant  and  forever  defend  the  premises,  so  conveyed  as  afore- 
said, to  him,  the  said  William  Carleton,  his  heirs  and  assigns 
forever,  against  the  lawful  claims  and  demands  of  all  persons 
claiming  by,  through,  or  under  them."  The  breach  alleged  was, 
that  T^ler  had  previously  conveyed  to  one  Beed  a  part  of  the 
premises,  and  that  Seed's  widow  had  recovered  judgment  for 
her  dower  in  the  premises  last  described  by  virtue  of  said  con*- 
veyance  last  named.  Wood  and  Jones  prayed  oyer  of  the  deed 
from  the  defendants  to  the  plaintiff,  and  then  demurred  to  the 
declaration,  on  the  ground  that  the  deed  to  Beed  is  not,  and  is 
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not  alleged  io  be,  signed  or  executed  by  said  Wood  or  Jones, 
or  ihfiki  the  widow  of  said  Beed  ever  claimed  title  under  said 
"Wood  or  Jones. 

C.  R.  Porter,  for  the  defendants. 

Thayer,  for  the  plaintiff. 

Bj  Oourt,  Westo27,  0.  J.     The  terms, ''  through  or  under  us,"* 
used  in  the  covenant,  are  broad  enough  to  embiaoe  all  lawful 
claims,  derived  from  the  covenantors,  coUectivelj  or  severally. 
The  covenant  was  joint;  and  we  must  regard  it  as  too  narrow  a 
construction  to  hold,  that  each  might  have  conveyed  separately 
without  a  breach.    We  have  hesitated,  whether  the  covenant 
might  not  be  taken  distributively,  so  as  to  hold  each  seveially 
liable,  upon  his  own  separate  conveyance;  but  the  language,  ex- 
pressive of  a  joint  covenant,  is  too  strong  to  justify  the  court  in 
witholding  from  the  grantee  a  remedy  against  all,  upon  any  breach 
within  the  range  of  a  covenant.    It  was  made  joint  for  his  pro- 
tection, and  as  such  must  be  enforced.    The  case  is  not  so  clear 
as  could  have  been  desired;  and  we  have  been  referred  to  no 
precedents,  which  can  contribute  much  to  its  elucidation.     If 
the  defendants  are  held  beyond  what  they  intended  or  expected, 
they  should  have  explained  themselves.    In  the  absence  of  any 
better  or  more  satisfactory  rule  of  construction,  the  law  requires, 
that  the  terms  they  use  should  be  taken  most  strongly  against 
them. 

Declaration  adjudged  good. 


Wabben  V.  Ocean  Insubanoe  Company. 

[16  Mazbx.  189.] 

DaoLASATioN  nr  Action  on  Poijcr  of  Insukanob  mat  bi  Amended  at  tb* 
trial  by  adding  a  new  oonnt  diflfering  from  the  original  ona  odJj  in  the 
date  of  the  policy.* 
HBBS  Pouor  OF  Insurangb  has  been  Signed  bt  the  Pbxbcdent  and  aao- 
retary  of  an  insonuice  company,  a  contnot  written  acroas  the  face  of  it^ 
by  which  a  deviation  from  the  voyage  insored  is  healed,  need  not  be  re- 
signed by  them,  in  order  to  make  ench  contract  binding  on  the  compdiny, 
where  it  haa  been  the  uniform  practice  for  the  president  to  waive  devia- 

f  tions  in  that  manner. 
NTRAcr  Healing  Deviation  is  Binding  on  Insurance  Oompant,  when  it 
ia  assented  to  by  its  president  and  written  on  the  policy  by  bia  order, 
althoagh  it  may  not  have  been  recorded  by  the  secretaiy. 
inssiON  OF  Assured  to  Sign  Premium  Note  at  the  time  when  the  risk  it 
taken,  doea  not  render  the  contract  void  for  want  of  conaideFation,  whera 
it  was  thb  custom  of  the  company  to  dispense  with  sach  signatnre  ontiY 
after  the  policy  was  recorded. 
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Assumpsit  on  a  policy  of  insurance  on  the  brig  Pactolus  fox  \,  « 
her  voyage  from  Havana  to  her  port  of  discharge  in  the  United 
States.     The  policy  was  dated  March  5, 1838.     The  judge  pre-  . 
Biding"  at  the  trial  allowed  the  plaintiff  to  amend  by  changing 
the  date  from  the  fifth  to  the  fourteenth  of  March.     The  defend- 
ants objected  to  the  amendment.     When  the  policy  numbered 
3,427  -was  produced  at  the  trial  it  had  written  across  its  face 
in  red  ink,  in  the  handwriting  of  the  secretary  of  the  com- 
pany,   these  words :  "  The  brig    herein  named,   with  cargo, 
has   liberty  to  proceed  from  Havana  to  Matanzas,  to  finish 
loading, -and  the  risk  to  be  continued  at  and  from  thence  to  her 
port  of  discharge  in  the  United  States,  cargo  valued  at  the  same. 
For  which  the  sum  of  forty  dollars  is  added  to  note  8,427. 
March  14,  1838."    The  statement  of  the  secretary,  who  was 
called  as  a  witness  by  the  defendants,  touching  the  circum- 
stances attending  the  healing  of  the  deviation,  is  as  follows: 
On  March  14,  1838,  Bartol,  the  president  of  the  company,  and 
Colonel  Warren,  the  plaintiff,  came  into  the  office  together;  War- 
ren stated  that  he  had  received  a  letter  from  the  master  of  the 
Pactolus,  saying  that  he  was  at  Havana  partly  loaded,  and  was 
going  next  day  to  Matanzas  to  finish  loading;  Bartol  suggested 
to  Warren  that  the  policy,  which  was  then  in  the  office,  ought 
to  be  healed;  Warren  said  he  wanted  it  healed,  and  asked  Bartol 
what  he  would  charge  him  for  liberty  to  go  to  Matanzas;  Bartol 
told  him  he  would  do  it  for  a  half  per  cent. ;  Warren  concluded 
to  have  it  done,  and  they  both  requested  the  witness  to  make 
the  necessary  writing;  witness  wrote  it  on  a  slip  of  paper,  asked 
the  plaintiff  if  that  would  do,  and  being  told  that  it  would,  he 
wrote  it  across  the  face  of  the  policy;  after  he  copied  the  paper 
on  to  the  policy  he  turned  to^the  register  and  began  to  copy  it 
there;  just  as  he  had  begun  to  copy  it  on  to  the  record.  Farmer, 
one  of  the  directors,  came  in  with  the  news  of  the  loss  of  the 
Pactolus;  Warren  went  out  with  Farmer,  and  Bartol  and  another 
director  who  had  come  in  told  witness  to  stop  where  he  was  and 
not  copy  any  further.    This  was  before  Warren  went  out.    War- 
ren, at  that  time,  said  nothing  about  giving  a  note  or  paying  the 
premium.     The  witness  said  it  was  customary  to  leave  policies 
in  the  office,  and  that  he  had  known  them  to  lie  until  the  notes 
were  nearly  matured  before  the  assured  came  in  to  take  the  poli- 
cies and  sign  the  notes.     The  plaintiff  called  as  a  witness  the 
former  secretary  of  the  company,  who  testified  that  the  mode  of 
doing  business  in  the  office  was,  that  a  party  seeking  insurance 
stated  what  he  wanted,  and  the  secretary  put  it  down  on  the 
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book.  The  pxeaident,  if  he  agieed  to  take  the  risk,  told  the 
Becretaxy  what  the  rate  would  be.  The  aecretaiy  told  the  appli- 
cant what  rate  of  premium  was  required,  and  if  he  assented, 
the  agreement  was  entered  on  the  proposal  book,  and  signed  bj 
the  applicant,  and  the  risk  was  then  considered  as  taken,  and 
the  policy  was  made  out  afterwards.  The  healing  was  not  en- 
tered in  the  proposal  book,  but  went  on  to  the  policy,  and  then 
into  the  record.  Policies  were  frequently  left  at  the  office  after 
their  execution,  and  premium  notes  were  often  filled  up  a  long 
time  before  they  were  signed.  Other  witnesses  testified  that 
they  had  had  policies  healed  at  that  office,  and  that  it  was  dona 
in  the  same  manner  as  in  this  case,  and  that  the  notes  were  sel* 
dom  signed  at  the  time,  but  were  paid  afterwards.  The  plaint- 
vS,  befdre  suit,  oflEered  the  amount  of  the  premium  for  insurance 
and  healing,  but  it  was  refused.  By  artide  1  of  the  by-laws  of 
the  company  it  was  made  one  of  tiie  duties  of  the  president "  to 
take  sudi  general  superintendence  of  the  institution  as  will  haTS 
the  most  effectual  and  productive  operation."  And  article  4  pro- 
vided that  '*  on  concurrence  of  the  president,  or  in  case  of  his 
absence  or  sickness,  on  the  approbation  of  two  directors  as  to 
the  terms  of  insurance,  the  secretary  shall  then  proceed  to  fill 
up  and  execute  such  policy,  which,  when  completed,  is  to  be  im- 
mediately recorded,  and  shall  be  considered  binding  on  the 
company  and  on  the  insured,  though  the  note  may  not  have 
been  given  for  the  premium."  When  the  plaintiff  closed  his  evi- 
dence the  def endimt  moved  for  a  nonsuit,  which  was  refused. 
The  following  is  the  substance  of  the  instructions  asked  for  by 
the  defendants:  1.  That  as  Warren  neither  paid  nor  secured  to 
the  company  any  consideration  therefor,  there  was  no  binding 
contract  made  by  the  company  on  March  14, 1838;  2.  That  a 
verbal  promise  was  not  a  sufficient  consideration  for  the  sup- 
posed contract,  unless  the  contract  was  first  written,  signed,  and 
recorded  according  to  the  company's  by-laws;  3.  That  the  eri* 
dence  in  this  case  offered  does  not  prove  a  sufficient  considei»- 
tion  for  a  contract  of  insurance;  4.  That  an  actual  or  oonstmo- 
tive  deliveiy  of  a  policy,  or  notice  that  the  contract  duly  executed 
is  completed,  is  necessary;  5.  That  the  evidence  does  not  show 
that  any  contract  was  completed  in  this  case;  6.  That  the  alibied 
contract,  not  having  been  completed  according  to  the  by-laws  of 
the  company,  created  no  obligation  upon  it;  7.  That  the  devia- 
tion could  not  be  healed,  unless  the  contract  by  which  it  waa 
done  was  signed  by  the  president  and  two  directors,  and  coun- 
tersigned by  the  secretary  of  the  company;   8.  That  a  corpora- 
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tioii  can  not  bind  itself,  except  in  the  mode  prescribed  by  its 
charter,  or  by  its  agent  duly  authorized;  9.  That  it  can  not  bind 
itself  by  verbal  contract;   10.  That  the  law  recpiires  the  same 
solemnities  to  alter  a  policy  as  to  create  a  new  one;   11.  That 
the  president  of  the  company  has  no  authority  except  what  the 
charter  and  by-laws  give  him;  12.  That  as  the  by-laws  of  the 
company  gave  no  power  to  the  president  to  change  any  risk,  the 
pretended  contract  of  March  14  did  not  bind  the  company;  18. 
That  the  facts  testified  to  as  having  taken  place  in  the  office  on 
March  14,  did  not  constitute  a  contract  to  bind  the  defendant. 
The  fourth  and  eleventh  of  these  instructions  were  given  with- 
out qualification.    The  others  were  refused  or  modified.     The 
jadge  informed  the  jury,  that  there  must  be  a  consideration  for 
a  contract;  that  the  defendants  might  waive  all  objection  on  ac- 
count of  deviation;  that  it  was  not  necessary  to  put  the  descrip- 
tion of  the  alteration  about  to  be  made  on  the  proposal  book 
when  the  parties  understood  the  facts,  unless  required;  that  the 
agreement  of  the  president  and  secretaxy  with  the  plaintiff  was 
binding,  even  though  two  directors  did  not  agree  to  it;  the 
policy  filled  up  and  executed  is  binding,  even  though  it  was  not 
recorded;  that  if  Warren  heard  the  president  tell  the  secretary 
to  stop,  and  agreed  that  he  should  stop,  and  the  business  end 
there,  the  plaintiff  can  not  recover;  but  if  the  agreement  was. 
that  the  alteration  should  be  made,  and  it  was  so  written  on  the 
policy  before  the  president  said  stop,  the  alteration  is  binding 
on  the  company;  the  consideration  for  it  was  sufficient.     The 
verdict  was  for  the  plaintiff,  on  the  new  count  filed,  subject  to* 
be  set  aside  if  the  instructions  given  were  erroneous,  or  if  the 
instructions  withheld  ought  to  have  been  given,  or  if  the  action 
on  the  evidence  was  not  maintainable. 

AfeUen  and  Daveia,  for  the  defendants. 

Deblois  and  Preble,  for  the  plaintiff. 

By  Court,  Emebt,  J.  In  this  case,  it  is  insisted  by  the  de- 
fendants that  the  amendment  aUowed  before  issue  joined,  was 
in  violation  of  the  fifteenth  rule  of  this  court.  The  restriction  in 
that  rule  is,  that  amendments  will  not  be  allowed,  unless  con- 
sistent with  the  original  declaration,  and  for  the  same  cause  of 
action.  By  inspecting  the  declaration,  we  discover  that  the 
same  policy  is  described  in  both,  excepting  as  to  date.  Con- 
formably to  our  practice,  we  consider  that  the  amendment  was 
warranted:  MaUhews  v.  Blossom,  15  Me.  400.  The  motion  for  a 
nonsuit,  we  think,  can  not  be  sustained,  for  such  evidence  wi*a 
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exhibited  as  called  for  the  intervention  of  a  joiy  to  pzonoimoe 
upon  its  e£Eect.  The  case  cited  from  2  P.  Wms.  170,  De  Coda  t. 
Scandrei,  is  very  different  from  this.  That  'was  for  an  injunc- 
tion, and  to  be  relieved  against  the  insurance  as  frsodnlent, 
because  one  having  a  doubtful  account  of  his  ship  described 
like  his,  was  taken,  insured  her,  without  giving  any  information 
to  the  insurers  of  what  he  had  heard,  either  as  to  the  haard  or 
circumstances  which  might  induce  him  to  believe  that  his  ship 
was  in  great  danger,  if  not  actually  lost.  It  was  held  that  the 
concealing  of  this  intelligence  was  a  fraud.  The  policy  ma 
ordered  to  be  delivered  up  with  costs,  but  the  premium  to  be 
paid  back  and  allowed  out  of  the  costs.  This  was  decided  in 
1723. 

In  the  present  case,  the  letter  which  the  plaintiff  had  received 
was  immediately  communicated  to  the  supervising  officers  of  the 
company,  before  the  healing  was  agreed  upon.  This  subject 
seems  to  have  been  fully  settled  by  the  verdict.  But  with  the 
usual  candor  of  the  learned  counsel  for  the  defendants,  it  is 
frankly  admitted,  that  the  material  part  on  which  they  rely  is 
the  question,  was  the  contract  executed  so  as  to  bind  the  com- 
pany? 

In  ordinary  circumstances  between  individuals  it  is  conceded 
that  what  was  proved  to  have  been  done  might  be  sufficient 
But  it  is  insisted  that  the  defendants  are  acting  as  agents  for 
a>ther8,  with  restricted  powers,  to  be  executed  only  in  strict  con- 
iormity  with  the  provisions  of  the  charter.  And  that  all  the 
prerequisites  for  the  due  execution  of  the  original  contsM^t 
.should  be  fully  complied  with,  in  respect  to  the  healing,  inas- 
much as  it  was  giving  life  and  vigor  to  a  contract  which  was  va- 
cated by  the  deviation  from  the  original  voyage.  We  are  well 
aware  of  the  delicacy  and  difficulty  of  the  situation  of  the  direct- 
ors of  such  an  institution  as  that  of  the  defendants.  And  that 
therefore  the  directors  may  feel  bound  to  press  every  objection 
against  responsibility  on  supposed  contracts.  It  is  urged  that 
the  case  of  Head  and  Amory  v.  Providence  Ins.  Co,,  2  Cranch, 
127,  in  the  opinion  of  Chief  Justice  Marshall,  which  has  never 
been  overruled,  is  decisive  of  the  present  case.  What  is  de- 
cided there  is,  that  the  act  of  incorporation  is  to  tho  defendaDta 
an  enabling  act;  it  gives  them  all  the  power  they  possess;  it  ena- 
bles them  to  contract,  and  when  it  prescribes  to  them  a  mode  of 
contracting,  they  must  observe  that  mode,  or  the  in^ifcrument  uq 
more  creates  a  contract  than  if  the  body  had  never  been  incor 
porated. 
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In  the  present  case,  there  was  no  agreement  to  yacate  the  first 
policy,  but  merely  to  heal  the  infirmity  resulting  from  the  de- 
viation. In  Head  and  Amory  y.  Providence  Ins.  Co,^  it  is  said 
in  the  opinion,  that  a  contract  varying  a  policy  is  as  much  an  in- 
strument as  the  policy  itself,  and  therefore  can  only  be  executed 
in  the  manner  prescribed  by  law.  The  inquiry  now  is  rather  a 
question  as  to  the  effect  of  evidence,  whether  the  company, 
through  their  officers,  have  assented  to  the  proposition  of  the 
plaintiff  for  the  healing,  and  acted  under  it  conformably  to  the 
requisition  of  the  charter  and  by-laws  of  the  corporation:  Bank 
of  U.  S.  V.  Dandridge,  12  Wheat.  64,  at  page  73.  The  verdict  has 
established  that  it  was  the  same  policy,  and  that  the  healing  was 
completed. 

After  the  lapse  of  twenfy-three  years  from  the  time  of  the 
cLedfiion  of  Head  and  Amory  v.  Frov.  Ins.  Co.,  in  the  case  of  the 
Bank  of  (he  Uniied  Siaies  v.  Dandridge,  though  the  decision  in 
Mead  and  Amory  v.  Frov.  Ins.  Co.  was  received  and  approved, 
yet  in  the  case  of  the  bank  it  was  said  by  Justice  Story,  deliver- 
ing the  opinion  of  the  court:  "  We  do  not  admit,  as  a  general 
proposition,  that  the  acts  of  a  corporation,  although  in  all  other 
respects  rightly  transacted,  are  invalid  merely  from  the  omission 
to  have  them  reduced  to  writing,  unless  the  statute  creating  it 
makes  such  writing  indispensable  as  evidence,  or  to  give  them 
an  obligatory  force.  If  the  statute  imposes  such  a  restriction, 
it  must  be  obeyed;  if  it  does  not,  then  it  remains  for  those  who 
who  assert  the  doctrine  to  establish  it  by  the  principles  of  com- 
mon law,  and  by  decisive  authorities.  None  such  have,  in  our 
judgment,  been  produced.  By  the  general  rules  of  evidence, 
presumptions  are  continually  made  in  cases  of  private  persons, 
of  acts  even  of  the  most  solemn  nature,  when  those  acts  are  the 
natural  result  or  necessary  accompaniment  of  other  circum- 
stances. The  same  presumptions  are,  we  think,  applicable  to 
corporations;  acts  done  by  the  corporation  which  presuppose 
the  existence  of  other  acts  to  make  them  legally  operative  are 
presumptive  proofs  of  the  latter." 

If  there  be  justice  in  the  foregoing  suggestion,  it  can  not  be 
inapplicable  to  cite  the  case  of  Mead  v.  Davison,  3  Ad.  &  El.  303. 
<<  Insurance  was  proposed  on  the  plaintiff's  ship  Crisis,  to  a 
mutual  insurance  society,  called  the  British  association  of  Lon- 
don, of  which  the  plaintiff  and  defendant  were  members,  in 
February,  1829,  and  the  premiimi  paid,  lost  or  not  lost,  from 
February  15, 1829,  to  February  15, 1830.  The  policy  was  form- 
ally executed  on  the  twenty-first  of  October,  1829.    The  loss  had 
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before  that  day  become  known  to  both  partiee.  By  the  piactioe 
of  the  society,  policies  used  to  be  filled  up  and  ddiTered  out  as 
members  applied  for  them.  By  the  roles  of  the  society,  the 
sums  insured  were  to  commence  on  the  day  of  the  ship  being 
accepted  by  the  committee,  and  to  continue  in  force  twelve 
months  from  that  time,  payings  five  per  cent,  charge  for  policies^ 
power  of  attorney,  and  two  guineas  for  surrey.  A  nonsuit  had 
been  entered  with  leave  to  move  to  set  it  aside.  Denman,  C.  J., 
in  the  course  of  his  opinion,  says:  "He,  the  plaintiff,  bought 
and  paid  for  the  underwriter's  promise  to  indemnify.  If  his 
ship  had  anired,  the  undenvriter  would  hare  kept  the  whole 
premiimi;  though  she  has  perished  he  can  not  be  relieTed  from 
his  agreement.  Equity  would  have  compelled  him  to  execute 
the  formal  policy  whenever  tendered  to  him.  In  voluntarily  ex- 
ecuting he  has  only  performed  a  manifest  duty,  and  can  not  now 
retract  the  obligation." 

The  question  in  the  case  of  Head  and  Amoryy,  Prov.  Ins.  Co., 
was  whether  a  certain  paper,  written  by  the  secretary  but  not 
signed,  was  a  settlement  or  canceling  by  the  president  and  di- 
rectors. It  is  urged  that  a  by-law  should  not  violate  any  pro- 
vision of  the  charter  of  corporation.  The  correctness  of  this 
argument  is  readily  acknowledged.  But  the  by-laws  should  be 
deemed  to  have  been  adopted  with  an  intention  of  facilitating 
the  exercise  of  all  the  powers  given  by  the  charter,  and  should 
have  a  liberal  construction  in  order  to  give  just  effect  to  the  de- 
liberate arrangement  of  the  corporation,  if  not  found  directly 
opposed  to  the  provisions  of  the  charter.  We  do  not  perceive 
that  more  should  be  required  than  to  accomplish  the  expression 
of  the  views  of  the  parties  as  to  what  they  intended  to  be  bound, 
in  the  forms  by  themselves  prescribed,  if  they  are  susceptible  of 
being  justly  considered  conformable  to  the  substantial  requisi- 
tions of  the  charter.  Ought  it  to  be  a  question  whether,  after 
the  deviation  was  known,  and  a  consent  to  heal  it,  as  it  is  called, 
and  an  additional  liberty  given  on  further  consideration,  it 
should  be  considered  otherwise  than  as  a  waiver  of  all  excep- 
tions as  to  the  deviation?  Certainly  the  corporation  were  com- 
petent thus  to  waive. 

For  the  purposes  of  justice,  to  prevent  conclusions  unfavor- 
able to  the  fair  views  of  parties  concerned,  we  must  give  the 
same  construction  as  we  should  give  to  acts  of  others  in  similar 
circumstances.  We  do  find  that  the  instrument  produced  is 
signed  by  the  president,  coimtersigned  by  the  secietaiy,  re- 
corded as  to  all  which  took  place  on  the  fifth  of  March,  and  dis* 
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playing  the  healing  clause.    It  appears  perfect  in  its  form  with 
different  dates,  the  healing  being  on  the  fourteenth  day  of  March. 
On  the  evidence,  we  find  that  all  the  important  acts  to  com- 
plete the  contract,  as  between  the  parties,  were  done  before  the 
secretary  began  to  record  the  healing.    This  particular  matter 
was  to  be  performed  principally  for  the  benefit  and  accom- 
modation of  the  defendants.     We  mnst  regard  the  previous 
signing  by  the  officers,  was  by  them  approved  and  adopted  as 
sufficient  as  to  the  healing  clause,  without  a  reiteration  of  the 
form  of  running  over  with  a  pen  the  same  letters  of  their  names. 
The  beginning  to  record  the  healing  was  such  a  subsequent 
act,  as  on  this  part  of  the  subject  carries  indubitable  presumptive 
evidence,  that  all  the  previous  necessaiy  forms  had  been  complied 
with.     We  can  not  exclude  from  our  consideration  the  usages 
of  the  parties,  which  we  consider  were  rightly  introduced  in 
proof.     A  contrary  construction  would  draw  this  consequence, 
that  the  act  incorporating  this  company,  instead  of  being  an  en- 
abling act  to  effect  insurances,  would  rather  become  an  act  for 
enabling  a  corporation,  acting  by  its  agents,  to  sustain  its  agree- 
ments when  beneficial  to  them,  and  to  evade  them,  when  disasters 
came,  against  which  it  was  apprehended  they  had  insured.     Be- 
cause it  would  be  only  necessaiy  to  procrastinate  the  recording 
of  all  healings,  and  take  the  hazard  of  being  relieved  upon  some 
future  intelligence.     It  may  not  be  too  much  to  say  that  the 
peculiariiy  of  the  occurrences  first  presented  to  the  consideration 
of  the  office,  tending  to  excite  suspicion,  might  well  induce  them 
to  bring  the  subject  to  judicial  investigation;  and  the  trial  before 
the  jury,  the  proper  tribimal  for  settling  such  questions,  has 
freed  the  plaintiff  from  all  imputation  of  fraud  or  concealment. 
We  do  not  perceive  error  in  the  instructions  given  by  the 
eourt  to  the  jury,  or  in  declining  to  give  the  requested  instruc- 
tions, and  therefore  there  must  be 
Judgment  on  the  verdict. 

AM£2n>MENT  OF  PLXADnros:  See  Stoan  v.  Neamith,  10  Am.  Doo.  282;  Jad> 
mm  ▼.  Murraif,  13  Id.  617,  note  619;  OaaM  v.  Coohe^  11  Id.  610,  note  623; 
Bkoek  V.  McOhuney,  2  Id.  416,  note  417. 


Bean  v.  Bubbank. 

[16  IfAXinc.  458.] 

G69TBACT  lOR  Salb  OF  Lands  IS  Vou)  FOR  Want  OF  CoNsiDBBATiON,  where 
nothing  is  paid  or  agreed  to  be  paid  therefor  by  the  party  with  whoa 


the  contract  Ib  made. 
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C02!fSn>xiATI0N  OF  SUCH  CONTBACT  NkXD  NOT  Bl  BeCITXD  QT  THB  InSTBIT- 

MENT,  bat  it  must  exist  in  fact,  and  proof  of  it  is  essential  to  the  legftl 
enforcement  of  the  contract. 

AssniiPSiT  on  a  -written  instrument  of  which  the  following  is  a 
copy:  **  Shelbome,  April  9, 1835.  I  hereby  agree  to  giro  Mr. 
Alphens  Bean,  a  good  and  sufficient  deed  of  six  thousand  acres 
of  the  common  and  imdivided  land  in  the  town  of  Shelbume, 
county  of  Coos,  in  the  state  of  New  Hampshire,  provided  he, 
the  said  Bean,  shall  give  me  satisfactory  security  for  the  same 
at  tweniy  cents  per  acre,  one  fourth  part  down,  and  the  re- 
mainder in  three  annual  payments  with  interest  annually;  this 
refusal  not  to  run  beyond  sixty  days  from  date,  and  this  refusal 
shall  be  null  and  Toid  after  that  time.  Barker  Burbank." 
PlaintifiTs  counsel,  in  opening  the  cause  to  the  jury,  stated  that 
he  should  prove  that  this  action  was  for  the  benefit  of  certain 
persons  who,  a  few  days  after  its  date,  took  an  assignment  of 
the  contract  for  a  valuable  consideration,  and  within  the  sixty 
days  named  therein  tendered  to  Burbank  the  said  money  and 
security,  but  that  he  refused  to  give  a  deed,  assigning  as  a 
reason  that  it  vras  not  in  his  power  to  do  it.  Plaintiff  then 
offered  to  read  to  the  jury  the  contract  declared  on.  The  de- 
fendant's counsel  objected,  on  the  ground  that  the  contract 
offered  was  void  for  want  of  consideration.  The  judge  ruled 
accordingly,  and  directed  a  nonsuit,  and  the  plaintiff  excepted. 

Codmartf  for  the  plaintiff. 

Preble  and  Deblois,  for  the  defendant. 

By  Oourt,  Weston,  J.  The  agreement  upon  which  the  plaint- 
iff declares,  was  a  contract  for  the  sale  of  lands,  of  which  a 
memorandum  having  been  made  in  vmting,  and  signed  by  the 
party  sought  to  be  charged,  there  was  a  sufficient  compliance 
with  the  requirements  of  the  statute  of  frauds.  But  the  common 
law  requires  that  such  an  agreement,  to  be  binding,  must  have 
1)een  made  upon  sufficient  consideration.  Such  consideration 
need  not  be  recited  or  set  forth  in  the  instrument,  but  it  must 
exist  in  fact,  proof  of  which  is  essential  to  its  legal  enforcement: 
Packard  v.  Bichardson  et  al.,  17  Mass.  122  [9  Am.  Dec.  123]. 

The  counsel  for  the  plaintiff  insists,  that  the  proof  offered  by 
him  was  evidence  of  a  sufficient  consideration;  and  he  has  cited 
a  number  of  cases  to  support  this  position,  some  of  which  will 
be  noticed.  In  PiUans  et  al,  v.  Van  Mverop  et  dl.,d  Burr.  1663, 
Wilmot,  J.,  assumes  that  the  defendants,  when  they  promised 
to  accept  the  bill  in  question,  did  so  upon  the  strength  of  funds 
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in  their  hands.  And  if  this  had  been  true  in  point  of  fact,  it 
would  doubtless  have  been  a  good  consideration.  In  Stanley  y. 
The  Hotel  Corparaiion,  13  Me.  51  [29  Am.  Dec.  485],  the  ques- 
tion of  consideration  was  not  raised,  but  whether  the  contract 
was  completed,  or  rested  merely  in  proposition.  There  was  evi- 
dence, however,  of  certain  stipulations  of  the  plaintiff,  which 
the  jury  must  have  found.  The  consideration  in  Barrell  v. 
Ihiaselly  4  Taunt.  117,  was  a  forbearance  of  the  plaintiff,  at  the 
request  of  the  defendant,  to  sell  certain  goods,  which  was  a 
damage  to  the  plaintiff.  In  Banstow  v.  Oray,  3  Greenl.  409,  the 
consideration  was  the  actual  purchase  of  wheat,  upon  the  offer 
of  the  defendant,  which  was  accepted  by  the  plaintiff,  and  the 
transportation  of  the  same  from  Hallowell  to  Boston,  according 
to  the  terms  of  the  offer.  The  promise  in  Oetchell  v.  Jewelt,  4 
Id.  350,  was  based  upon  the  actual  conveyance  of  certain  prop- 
erty by  the  plaintiff  to  the  defendant.  In  WUliams  College  v. 
Danforih^  12  Pick.  541,  the  plaintiffs  became  bound,  by  an  as- 
sent to  the  terms  of  the  agreement,  by  a  formal  vote  entered 
upon  their  records.  And  in  Mwood  v.  Co&6,  16  Mass.  227,' 
there  was  parol  evidence,  that  the  plaintiff  had  agreed  to  buy 
what  the  defendant  had  agreed  to  sell. 

When  the  promise  declared  on  was  made,  there  was  no  con- 
sideration moving  from  the  plaintiff.  He  was  not  bound,  nor 
did  he  sustain  any  damage.  If  the  defendant  was  bound,  he 
was  not  only  holden  to  sell  for  a  certain  price,  but  he  was  de- 
prived for  sixty  days  of  the  right  to  sell  to  others;  and  this 
without  any  stipulation  whatever  on  the  part  of  the  plaintiff. 
It  was  a  contract  all  on  one  side,  without  mutuality,  quite  as 
much  so  as  that  of  Cooke  v.  Ox2ey,  3  T.  B.  654,  which  failed 
upon  this  objection. 

Exceptions  overruled. 

Distiiigiiiahed  fai  BotAim  and  Me.  J7.  B.  v.  BartkU,  3  Caih.  227. 

"""""^  1.  16VlQk.a9T;S.O.,96Am.DM.flf. 
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[11  QiLL  AXD  Jomnox,  11.] 
MaiiOKB^-JUDOMKNT  AGAINST  AH  OSTENSIBLE  PARTNEK  Tipon  a  paiiDflnhif 

note,  works  an  extingaishinent  of  the  obligation  by  merging  it  into  qbs 
of  a  higher  natare.  Therefore  no  subsequent  recovery  can  be  had  for  tiia 
same  indebtedness  against  a  dormant  partner,  of  whose  liability  tlie 
plaintiff  was  ignorant  when  the  judgment  was  obtained. 

Assumpsit  for  goods  sold.  The  defendant  was  shown  to  be  a 
dormant  partner  of  B.  S.  Hollins.  The  business  was  oondncied 
in  the  name  of  the  latter,  who  purchased  certain  goods  of  plaint- 
iff and  gave  three  promissoiy  notes  therefor.  Plaintiff,  being  all 
the  time  ignorant  of  the  partnership,  recovered  judgment  on 
these  notes  in  an  action  brought  against  B.  S.  Hollins.  The 
question  was  whether  the  judgment  against  B.  S.  Hollins  pre- 
cluded a  recoveiy  against  the  defendant  in  the  present  action. 
The  county  court  gave  judgment  for  the  defendant. 

Nelson  and  Mayer,  for  the  plaintiff  and  appellant.   * 

-  J.  S,  Nicholas,  for  the  defendant  and  appellee. 

By  Court,  Dobsey,  J.  There  does  not,  in  this  case,  arise  any 
question,  whether  the  contract,  for  the  enforcement  of  which 
this  action  was  instituted,  was  in  its  inception  binding  upon 
both  the  partners,  it  being  explicitly  admitted  in  the  case  stated, 
that  the  purchase  was  made  for  the  business  purposes  ''of  the 
partnership,  and  that  the  article  purchased  was  so  applied."  It 
is  unnecessary  for  us  therefore  to  examine  the  numerous  au- 
thorities  which  have  been  cited  to  show,  that  in  a  suit  against  a 
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film,  where  one  of  the  defendants  is  a  dormant  partner,  and  the 
business  has  been  transacted  solely  in  the  name  of  the  ostensi- 
ble partner,  it  is  incnmbent  on  the  plaintiff  to  prove,  that  the 
contract  sought  to  be  enforced,  "was  entered  into  on  account  of 
the  partnership.    In  truth  there  are  but  two  questions  which  this 
court  are  called  on  to  decide;  ihe  one,  a  matter  of  fact,  to  be 
disposed  of  by  an  inspection  of  the  case  stated;  the  other  a  ques- 
tion of  law,  as  to  the  extinguishment  of  the  original  contract, 
by  the  rendition  of  the  judgment  against  the  ostensible  partner, 
ahonld  the  court  find  the  facts  to  be  as  asserted  by  the  appellee. 
The  fact  in  dispute  in  this  case  is,  whether  the  promissory  notes 
given  by  Bobert  S.  Hollins,  and  on  which  the  jud^ent  was  ren- 
dered, were  given  by  him  as  the  notes  of  the  firm,  under  the 
partnership  signature,  or  were  given  as  his  individual  notes,  by 
way  of  collateral  security  for  the  payment  of  a  partnership  lia- 
bility.   A  determination  of  this  controversy  can  only  be  made 
by  an  examination  of  the  facts  in  the  case  stated.    It  states,  that 
Robert  S.  Hollins,  and  John  S.  Hollins  the  defendant,  were 
partners  iu  the  business  of  manufacturers  of  cotton  goods,  and 
that  they  carried  on  their  said  business  in  the  name  solely  of 
Bobert  S.  Hollins;  that  while  said  John  and  Bobert  were  part- 
ners as  aforesaid,  "  the  said  Bobert  purchased  for  the  business 
purposes  and  uses  in  fact  of  said  partnership,"  a  quantity  of 
cotton  for  the  sum  of  three  thousand  one  hundred  and  sixiy-one 
dollars  and  nineiy-seven  cents,  which  cotton  was  delivered  to 
said  Bobert,  and  used  in  the  business  aforesaid,  and  that  said 
cotton  was  sold  on  a  credit  of  six  months,  and  the  said  Bobert 
accordingly  made  and  delivered  to  said  plaintiff  for  said  pur- 
chase, his  (said  Bobert's)  three  promissory  notes  amounting  to 
the  said  sum  of  three  thousand  one  hundred  and  sixty-one  dol- 
lars and  nineiy-seven  cents,  payable  six  monthis  after  this  date. 
The  legal  construction  of  these  facts  is,  that  the  notes  were 
given  iQ  the  partnership  name  for  a  partnership  debt. 

There  is  not  a  fact  in  the  statement  which  could  suggest  for 
a  moment,  a  different  iuterpretation  to  the  acts  of  the  contract- 
ing parties.  If  iu  a  suit  on  these  notes  against  both  partners, 
the  facts  in  the  case  stated  had  been  in  evidence  before  the  jury, 
it  would  have  been  competent  for  ihe  court,  if  applied  to  for  the 
purpose,  to  have  directed  the  jury,  that  if  they  believed  those 
facts,  the  plaintiff  was  entitled  to  recover.  Thus  determining, 
that  there  was  no  inference  of  any  other  fact  left  open  for  the 
finding  of  iho  jury. 
Upon  this  assumption  of  the  facts  in  the  case,  does  the  judg- 
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ment  recoTezed  against  the  ostensible  partner,  intetpose  an; 
obstacle  to  a  recoveiy  against  the  present  defendant,  is  the 
question  of  law  we  are  called  on  to  consider.    That  the  sab- 
stitution  of  a  debtor's  obligation  of  a  higher  nature,  for  a  debt 
due  by  him  of  inferior  degree,  works  an  extinguishment  of  hia 
original  liability,  has  not  been,  and  upon  authority  could  not 
be  controverted.     And  that  the  same  extinguishment  takes 
place  when  the  substituted  obligation  of  a  higher  nature  is  ex- 
ecuted by  one  of  two  partners,  or  other  persons  jointly  bound, 
is  now  well  settled.     See  the  cases  of  Williams  t.  Hodgson^  2 
Har.  &  J.  474  [8  Am.  Dec.  563];  United  Slates  v.  AsOey  et  d.,  8 
Wash.  C.  0.  518,'  and  Tom  v.  Goodrich,  2  Johns.  213.    If  the 
reduction  of  a  simple  contract  debt  to  a  specialty  in  such  cases, 
works  its  extinction,  it  is  difficult  to  conceive  a  reason  why  a 
judgment  obtained  thereon  (a  security  of  a  still  higher  nature), 
should  not  produce  the  same  result.    It  is  true  the  doctrine  of 
extinguishment  or  merger,  when  applied  to  matters  of  this  sort, 
is  purely  technical,  and  may  on  some  occasions  be  productive  of 
inconvenience  and  injustice.    But  we  sit  here,  not  to  make  or 
amend,  but  to  expound  the  law.    Such  as  we  find  it  we  must  de- 
clare it.    We  regard  the  case  before  us,  therefore,  not  only  aa 
falling  within  the  principle  established  in  the  cases  above  re> 
ferred  to,  but  as  fully  settled  by  decisions  on  the  veiy  point  now 
at  issue.     See  the  cases  of  Smith  et  al.  v.  Black,  9  Serg.  &  B.  143 
[11  Am.  Dec.  686];  Bdberlsaa  v.  SmiJh,  18  Johns.  459  [9  Am. 
Dec.  227],  and  WiUingB  and  Fronds  et  al,  v.  Conaequa,  1  PeL  C. 
0.  801.    Concurring  with  the  county  court  we  affirm  their  judg^ 
ment. 
Judgment  affirmed. 

MxROKR  or  Cause  of  Action  takes  place  when  a  jndgment  is  ttkam 
against  one  partner  on  a  demand  against  the  firm.  This  is  the  mle  at  com- 
mon law:  Loney  v.  BaiUy,  43  Md.  18;  bnt  it  has,  in  Maryland,  been  snper- 
■eded  by  a  statute,  allowing  the  recovery  of  several  judgments  against  ths 
different  copartners:  Thonuu  v.  Mohter,  25  Id.  45. 

For  oases  in  this  series  upon  mei^r  arising  from  the  reooTery  of  a  judg- 
ment against  one  of  several  persons  jointly  liable  upon  the  demand,  tee  note 
to  Lawrence  v.  Hunt,  25  Am.  Dec  644;  Collins  v.  Lenuutert,  21  Id.  409,  and 
note;  Speed* b  Ez'r  v.  Hann,  15  Id.  78,  and  note.  vConoeming  mei^r  arising 
from  the  entry  of  judgment  for  part  of  a  demand,  see  Ouemaey  v.  Carver,  24 
Id.  00,  and  note;  Badger  v.  TUcomh,  26  Id.  611,  and  note. 

1.  8  WMh.  0. 0. 806. 
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Fhankian  Bank  of  Baltimobe  v.  Fa.,  D.  and  M. 

Steam  Navigation  Company. 

[11  OXLL  AXD  JOHKBOX,  28.] 

Dbclabatioxs  of  ax  Agent  abe  Evidence  against  his  Pbincipal  whea 
made  in  the  coarse  of,  or  accompanying  a  transaction,  which  is  the  sab- 
ject  of  inqairy,  and  within  the  limits  of  the  agent's  anthority. 

Aoxkt's  Declarations  Made  Subsequently  to  the  Transaction  in  qnea- 
tion,  are  inadmissible  against  his  principal,  becanse,  in  snch  case^  it  Is 
DO  pcu*t  of  the  res  gesUs,  and  is  mere  hearsay. 

Cbedibilitt  of  Witness  may  be  Impeached,  by  showing  that  ho  mad« 
prior  statements  inconsistent  with  his  present  testimony;  bat»  before 
this  can  be  done,  he  mast  be  asked  the  qaestion  and  given  an  opportunity 
of  explaioing  what  might  otherwise  seem  contradictory. 

Witness  can  not  be  Discredited  or  Shoivn  to  be  Incompetent  by  the 
party  who  caUed  him.  A  party  is  not,  however,  boond  by  the  evidence 
of  his  witness,  bat  may  call  other  witnesses,  and  contradict  such  evi- 
dence by  proving  what  the  facts  really  were. 

CAgB.  The  points  considered  by  the  appellate  court  relate  to 
the  admissibility  of  certain  evidence. 

MeredUh,  for  the  plaintiffs  and  appellants. 

MsMahon,  for  the  defendants  and  appellees. 

By  Court,  Buchanan,  C.  J.  The  suit  is  to  recover  the  value 
of  a  package  of  bank  notes,  which,  it  is  alleged,  the  defendants 
undertook  to  carry  safely  from  Baltimore,  and  deliver  at  Phila- 
delphia, and  which  is  charged  to  have  been  lost  by  reason  of 
gross  negligence. 

It  is  only  necessary  to  take  notice  of  those  portions  of  the 
evidence  offered  at  the  trial,  upon  which  the  questions  presented 
arise.  It  was  proved  by  the  cashier  of  the  plaintiffs,  that  on  the 
eighteenth  of  November,  1834,  he  took  the  package  in  question, 
addressed  to  J.  B.  Mitchell,  cashier  of  the  Mechanics'  bank  of 
Philadelphia,  to  the  office  of  the  defendants  in  Baltimore,  and 
requested  their  agent  at  that  place  to  take  charge  of  it  for  the 
purpose  of  its  being  conveyed  by  their  steamboat  line,  to  the 
person  to  whom  it  was  addressed  at  Philadelphia;  that  the  agent 
gave  him  the  key  of  a  trunk  on  board  the  boat,  in  which  he  re- 
quested him  to  place  the  package,  which  he  did;  and  having 
locked  the  trunk,  he  returned  the  key  to  the  agent.  It  was 
further  proved,  that  the  package  was  never  received  by  the 
Mechanics'  bank  of  Philadelphia,  or  by  any  of  its  officers.  The 
plaintiffs  also  offered  in  evidence  a  commission  issued  to,  and 
eiecuted  in  Philadephia  with  the  depositions  taken  under  it; 
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among  which  is  a  deposition  of  J.  B.  Mitchell,  the  cashier  of  the 
Mechanics'  bank  of  Philadelphia,  taken  on  the  tweniy-fourth  of 
June,  1835,  and  another,  the  deposition  of  Nathan  Davidson, 
proved  to  have  been  the  agent  of  the  defendants  at  Philadel- 
phia, taken  on  the  eighth  of  July,  1835;  both  of  whom  were 
produced  and  examined  on  the  part  of  the  plaintiffs.  Mitchell 
swears,  among  other  things,  that  he  was  absent  from  Philadel- 
phia from  about  the  tenth  until  the  tweniy-seventh  of  November, 
1834;  that  on  his  return  he  found  two  letters  at  the  Mechanics' 
bank,  addressed  to  him  from  the  cashier  of  the  plaintiffs;  the 
first,  of  the  seventeenth  of  November,  1834,  advising  him  of  the 
forwarding  of  the  package  by  the  steamboat  line  of  the  defend- 
ants, which  had  been  received  at  the  bank,  and  opened  in  his 
absence,  which  it  was  the  duly  of  the  president  to  do;  and  the 
second,  of  the  tweniy-first  of  the  same  month,  requesting  him 
to  make  inquiry  at  the  office  of  the  steamboat  line,  by  which  the 
package  had  been  forwarded;  that  within  a  day  or  two  after  his 
return,  he  applied  at  the  office,  to  Davidson,  the  agent  of  the 
defendants,  for  the  package,  and  thinks  he  showed  him  the 
letter  from  the  cashier  of  the  plaintiffs,  of  the  twenty-first  of 
November,  1834,  who  told  him,  that  on  the  evening  of  the  eight- 
eenth of  November,  1834,  there  were  a  number  of  persons  in 
the  office,  when  the  trunk  was  opened  by  the  clerk,  and  the 
packages  handed  out  by  the  porter  to  the  clerk;  that  there  was 
a  package  addressed  to  Mr.  Mitchell;  but  whether  to  Mr.  Mitch- 
ell the  witness,  or  to  a  dry-goods  merchant  of  that  name,  he  did 
not  know,  nor  did  he  know  that  it  contained  bank  notes;  and 
that  the  package  was  thrown  upon  the  desk,  and  which  was  the 
Last  that  he,  Davidson,  knew  of  it. 

But  he  says  that  he  does  not  recollect  whether  what  Davidson 
said  in  that  conversation,  was  spoken  as  of  his  own  knowledge, 
or  as  derived  from  his  clerk:  that  the  cashier  of  the  plaintiflh 
had  been  in  the  common  practice  of  forwarding  his  packages 
by  that  steamboat  line,  which  were  sometimes  sent  to  him  by 
the  porters  of  the  steamboat  office;  that  at  other  times  he  called 
and  received  them  himself,  and  that  sometimes  the  porter  of  the 
bank  was  sent  down  to  the  steamboat  office  for  them.  And  it 
appears  from  other  evidence  taken  under  the  commission,  that 
a  porter  to  the  Mechanics'  bank  had  before  been  twice  sent  to 
the  office  of  the  defendants  for  the  package  in  question,  but 
failed  to  obtain  it.  Davidson,  in  his  answer  to  the  second  in- 
terrogatory propounded  on  the  part  of  the  plaintiffs,  "  Have 
you  any  knowledge  or  recollection  of  a  package  directed  to  J* 
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B.  Mitchell,  Esq.,  cashier  of  the  Mechanics'  bank  of  Phila- 
delphia, being  in  a  trunk  or  chest  kept  as  the  depositoiy  of 
small  packets  on  board  the  steamboat  belonging  to  the  Citizens' 
union  line,  which  anriyed  at  Philadelphia  from  Baltimore  with 
passengers  in  the  afternoon  or  eyening  of  the  eighteenth  of  No- 
vember, 1834?  If  jea,  was  or  was  not  the  said  package  taken 
from  the  said  trunk  or  chest  by  the  porter  of  the  defendants,  or 
by  some  other  and  what  person  in  their  employment,  and  by 
him  deliyered  to  their  agent  or  clerk,  and  what  afterwards  be- 
came of  said  packet?  State  your  whole  knowledge  respecting 
said  packet  fully  and  particularly" — swears,  that  "he  has  no 
knowledge  whatever  of  the  matters  inquired  of  in  that  interrog- 
atory," which  is  repeated  in  different  parts  of  his  deposition. 
And  in  the  course  of  his  examination  he  says,  among  other 
things,  that  he  thinks,  and  is  positive,  that  on  the  night  of  the 
tweniy-{ourth  of  November,  1834,  he  received  a  letter  from  the 
agent  of  defendants  in  Baltimore,  informing  him  that  an  officer 
of  the  plaintiffs'  had,  on  the  eighteenth  of  tiie  same  month,  put 
into  their  chest  a  package  of  money  for  fhe  Mechanics'  bank  of 
Philadelphia,  which  the  plaintiffs  had  been  advised  by  letter 
had  not  come  to  hand,  and  requesting  him  to  inquire  into  the 
affEkir,  and  that  that  was  the  first  knowledge  he  had  of  the  mat- 
ter; which  was  confirmed  on  the  same  evening  by  the  president 
of  the  Mechanics'  bank,  in  a  conversation  with  him.  But  as 
soon  as  he  received  the  letter  of  the  agent  in  Baltimore  of  the 
tweniy-fourth  of  November,  1834,  he  inquired  of  the  clerks  in 
the  employment  of  the  defendants,  whether  they  had  seen  such  a 
package,  who  replied  they  had  not,  and  that  he  had  had  no 
other  conversation  with  any  of  the  clerks  on  the  subject.  That 
some  eight  or  ten  days  afterwards,  the  cashier  of  the  Mechanics' 
bank  (J.  B.  Mitchell)  called  on  him,  and  inquired  if  he  had 
heard  anything  of  the  lost  package;  that  he  told  him  he  had 
not,  and  that  he  had  had  no  communication  since  that  time, 
with  him  or  any  one  else  on  the  subject. 

Those  two  witnesses  then,  Mitchell  and  Davidson,  are  clearly 
at  variance  with  each  other,  and  what  they  have  respectively 
sworn  to,  can  not  be  reconciled.  Those  parts  of  the  deposition 
of  Mitchell,  which  state  the  declarations  of  Davidson,  the  agent 
of  the  defendants  at  Philadelphia,  in  reference  to  the  arrival  of 
the  package,  and  his  account  of  what  became  of  it  afterwards, 
being  objected  to  by  the  defendants'  counsel,  they  were  rejected 
by  the  court,  as  inadmissible — ^which  presents  the  question, 
whether  proof  of  Davidson's  declarations  or  admissions,  made 

▲it.  Dao.  VoXm  ZXXm— 44 


690        Franklin  Bank  v.  P.,  D.  &  M.  S.  N.  Co.  [Maryland, 

at  the  idme  they  weie,  should  have  been  permitted  to  go  to  the 
jury,  to  charge  the  defendants. 

In  general,  declarations  or  statements  by  third  persons  are  in- 
admissible; that  howeyer  is  not  an  universal  principle,  and  does 
not  apply  to  the  authorized  declarations  or  representations  of  an 
agent.     The  rule  springing  from  the  relation  of  principal  and 
agenlb  being,  that  the  representations  or  declarations  of  an 
agent,  made  in  the  course  of,  and  accompanying  the  transaction 
which  is  the  subject  of  inquiry,  and  acting  within  the  scope  and 
limits  of  his  authorily,  may  be  proved.     But  it  does  not  extend 
to  declarations  or  representations  made  after  the  transaction, 
though  in  relation  to  it;  and  the  principle  upon  which  the  dec- 
larations or  representations  of  an  agent,  within  the  scope  of  his 
authority,  are  permitted  to  be  proved,  is,  that  such  declarations, 
as  well  as  his  acts,  are  considered  and  treated  as  the  dedarations 
of  his  princix>al.     What  is  so  done  by  an  agent,  is  done  by  the 
principal  through  him,  as  his  mere  instrument.     So  whatever  is 
said  by  an  agent,  either  in  the  making  a  contract  for  his  princi- 
pal, or  at  the  time,  and  accompanying  the  performance  of  any 
act,  within  the  scope  of  his  authority,  having  relation  to,  and 
connected  with,  and  in  the  course  of  the  particular  contract  or 
transaction  in  which  he  is  then  engaged,  is  in  legal  effect,  said 
by  his  principal,  and  admissible  in  evidence;  not  merely  becausi> 
it  is  the  declaration  or  admission  of  an  agent;  but  on  the  ground, 
that  being  made  at  the  time  of,  and  accompanying  the  contract 
or  transaction,  it  is  treated  as  the  declaration  or  admission  of  the 
principal,  constituting  a  part  of  the  res  gestoe,  a  part  of  the  con- 
tract or  transaction,  and  as  binding  upon  him  as  if  in  fact  made 
by  himself.     But  declarations  or  admissions  by  an  agent,  of  his 
own  authority,  and  not  accompanying  the  making  of  a  contract, 
or  the  doing  of  an  act,  in  behalf  of  his  principal,  nor  made  at 
the  time  he  is  engaged  in  the  transaction  to  which  they  refer, 
are  not  binding  upon  his  principal,  not  being  part  of  the  res 
gestoBy  and  are  not  admissible  in  evidence;    but  come  within 
the  general  rule  of  law,  excluding  hearsay  evidence;  being 
but  an  account  or  statement  by  an  agent  of  what  has  passed 
or  been  done,  or  omitted  to  be  done,  not  a  part  of  the  tiaDfr- 
action,  but   only  statements  or   admissions    respecting    it — 
and  if  they  relate  to  anything  resting  in  his  knowledge  ma- 
terial to  either  party,  it  must  be  proved  by  his  testimony,  and 
not  by  evidence  of  his  mere  assertions,  which  is  no  proof  of  ii 
This  distinction  between  the  declarations  or  admissions  of  an 
agent,  accompanying  the  making  of  and  constituting  therefore 
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a  part  of  the  contract  or  transaction,  and  such  as  are  made  at 
another  time,  runs  through  the  books  and  is  clearly  settled: 
The  City  Bank  of  Baltimore  v.  Bateman,  7  Har.  &  J.  104;  Lang- 
horn  V.  Allnuit,  4  Taunt.  511;  Maesters  v.  Abraham,  1  Esp.  375; 
Ibirlie  v.  Hastings,  10  Ves.  jun.  123;  Betham  v.  Benson,  5  Eng. 
Com.  L.  454;  Westcot  v.  Bradfcrrd,  4  Wash.  C.  C.  492;  2  Stark, 
Ev.  60,  61.  In  Biggs  et  al.  v.  Lawrence,  3  T.  K.  454,  Justice 
Buller  permitted  a  receipt  given  by  an  agent  for  goods  directed 
to  be  delivered  to  him,  to  be  read  in  evidence  against  the  prin- 
cijial.  But  that  decision  is  condemned  by  Chief  Justice  Dallas, 
in  Betham  v.  Benson,  5  Eng.  Com.  L.,  and  disapproved  of  in 
Fairlie  v.  Hastings,  10  Ves.  jun. ;  and  in  Boardman  v.  Radinius,^ 
1 T.  B.  665 ,  it  is  said  to  have  passed  without  much  observation,  and 
that  Lord  Kenyon,  who  was  on  the  bench  at  the  time,  had  since 
frequently  ruled  the  contrary,  without  its  having  ever  been 
questioned.  Biggs  et  at.  v.  Lawrence  may  therefore  be  con- 
sidertKl  as  overruled. 

The  evidence  offered  in  this  case  and  rejected  by  the  court  be- 
low, is  of  a  conversation  alleged  to  have  taken  place  between 
Davidson,  the  agent  of  the  defendants,  and  the  witness,  some 
eight  or  ten  days  after  the  transaction  to  which  it  relates,  and 
after  the  loss  of  the  package  in  question,  when  the  agency  for 
the  delivery  of  it  to  the  person  to  whom  it  was  addressed  had 
ceased,  not  constituting  a  part  of  the  transaction,  but  a  subse- 
quent account  only  of  what  had  before  occurred  respecting  it. 
It  can  not,  therefore,  be  treated  as  a  statement  or  admission  by 
the  defendants,  and  as  such  binding  upon  them  and  admissible 
in  evidence;  but  must  be  considered  as  a  mere  narrative  of  facts 
by  Davidson,  of  his  own  authority,  to  be  proved  by  him  on  oath 
if  within  his  own  knowledge,  or  by  some  other  witness,  and  not 
by  evidence  of  his  statement  of  them,,  which  is  forbidden  by 
the  general  rule  of  law  in  relation  to  hearsay  evidence.  That 
portion,  therefore,  of  Mitchell's  evidence  which  was  objected  to 
at  the  trial,  was  properly  rejected  as  inadmissible  to  bind  or 
affect  the  defendants. 

But  it  has  been  argued,  that  it  should  have  been  received  to 
contradict  the  testimony  of  Davidson,  which  would  have  been 
altogether  irregular.  The  credit  of  a  witness  may  be  impeached 
by  cross-examination,  or  by  general  evidence  to  affect  his  credit; 
or  by  contradictory  evidence,  or  proof  of  what  he  has  anteced- 
ently said,  which  is  inconsistent  with  his  testimony  on  the  stand. 
To  prepare  the  way,  and  as  a  foundation  for  which  latter  moda 

1.  Bouerma^  t.  Eadtniut. 
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of  impeaching  his  credit,  he  should  be  asked  the  question  on 
croBs.-examination,  that  he  may  have  an  oppoztonity  of  exphiin- 
tng  what  might  otherwise  appear  to  be  contzadictory,  which  wu 
not  done. 

Looking  to  the  order  of  time  in  which  those  two  witnesses, 
J.  B.  Mitchell  and  Davidson,  were  examined — ^the  first  on  the 
twenty-fourth  of  June,  1825,  and  the  other  on  the  eighth  of  July 
following — ^Davidson's  deposition  would  have  the  aspect  of  evi- 
dence contradictory  of  what  Mitchell  had  before  sworn  to,  in 
relation  to  the  statement  concerning  the  package  ascribed  to 
him.    But  whether  if  Davidson  had  been  called  and  examined 
on  the  part  of  the  defendants,  and,  on  cross-examination,  ques- 
tioned in  relation  to  that  statement,  the  evidence  of  Mitchell, 
which  had  been  given  before,  could  have  been  properly  resorted 
to,  for  the  purpose  of  discrediting  him,  is  not  material  in  this 
case.    It  is  a  general  rule  of  law  founded  on  reason  and  good 
dense,  and  to  effect  the  ends  of  justice,  that  a  party  can  not  dis- 
credit his  own  witness,  or  show  his  incompetency;  though  he 
is  not  bound  by  whatever  his  witness  may  say,  who,  under  a  de- 
fect of  memory,  may  make  statements  adverse  to  his  interests. 
Therefore,  if  the  witness  gives  evidence  against  him,  he  may  call 
other  witnesses,  not  to  discredit  him  generally,  but  to  contradict 
' Jiim  as  to  a  fact  material  to  the  issue,  to  which  he  has  deposed, 
.  in  order  to  show  how  the  fact  really  is,  and  it  was  upon  that 
principle  that  in  Friedlander  v.  The  London  Assurance  Co.y  24 
.JEbig.  Com.  L.  193,^  cited  and  relied  on  by  the  counsel  for 
jthe  plaintifb,  the  evidence  proposed  was  determined  to  be  ad- 
inissible,  the  object  of  which  was,  not  to  discredit  the  witness, 
by  evidence  of  what  he  had  previously  said,  but  to  show  what 
the  facts  really  were,  by  contradicting  him  as  to  the  facts,  to 
which  he  had  deposed.    But  this  is  not  like  that  case.     Here  it 
is  attempted  to  be  shown,  that  the  plaintiff  should  have  been  per- 
mitted, not  to  contradict  his  own  witness,  by  proof  of  what  the 
facts  were  in  relation  to  the  lost  package,  contrary  to  what  he 
had  sworn,  but  to  discredit  him,  by  evidence  of  what  he  had 
before  said  respecting  it;  which  can  not  be.     The  judgment 
must  therefore  be  affirmed. 

Judgment  affirmed. 

Cited  and  approved,  with  reepect  to  the  right  of  a  party  to  impeadi  hit 
witness,  in  Baltimore  <C-  0.  li.  R.  Co.  v.  State,  41  Md.  295. 

Declabations  and  Admissions  of  Agent,  when  evidenoe  againft  hit 
principal:  Davis  v.  WliUesides,  25  Am.  Dec  138,  and  the  oaaes  there  cited; 
Stockton  V.  Demuth,  32  Id.  735.  _ 

1.  U  Sns.  Oom.  L.  47. 
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Watees  v.  Duvall. 

[11  Onx  AID  JoBsaosi,  37.] 

Vajjd  Left  axd  Ssizuss  arx  Essential  to  the  Taliditj  of  an  execation 
■ale. 

Lbvt  on  Pabt  o/  a  Tract  without  describing  which  part  is  Toid. 

PuBCHASSR  AT  Shxriff's  Salb  IS  ExTiTLSD  TO  THE  BsNsnT  of  the  officer's 
retam  on  the  venditioni  exponeu,  as  well  as  that  on  the^/Seri/odcu,  and 
an  ambiguity  in  the  former  may  be  freed  from  doubt  by  the  latter;  but 
if  the  former  show  a  levy  on  "  part  of  a  tract,*'  and  the  latter  a  sale  of 
a  whole  tract,  it  appears  from  the  two  that  the  whole  has  been  sold  when 
an  indefinite  part  only  was  levied  upon,  and  the  sale  must  be  deemed 

Bill  filed  July  3, 1835,  by  Charles  Duvall,  to  set  aside  certain 
oonTeyances  as  fraudulent.  In  December,  1837,  Chancellor 
Bland  decreed  in  his  favor.  The  case  in  this  court  turned  upon 
the  validity  of  the  levy  and  sale  under  which  complainant 
daimed. 

T.  O.  Prail  aiid  G.  C,  Magruder,  for  the  appellants. 

T.  F,  Bowie  and  B,  Johnson^  for  the  appellees. 

By  Court,  •Stephen,  J.  Under  the  views  which  we  have  taken 
of  this  case,  we  do  not  deem  it  necessary  to  decide  many  of  the 
questions  which  were  argued  by  the  counsel  for  the  respective 
parties  before  this  court.  Whether  the  proof  establishes  the 
fraudulent  character  of  the  deeds,  so  far  as  the  rights  of  cred- 
itors were  concerned,  and  whether  they  ought  to  have  been 
declared  void  absolutely  and  totally  by  the  court  below,  or  only 
partially,  so  far  as  the  rights  of  the  appellee  were  concerned; 
whether  the  appellee  as  a  purchaser  at  the  sheriff's  sale,  waa 
clothed  with  all  the  rights  of  the  plaintiff  as  a  creditor,  and 
therefore  entitled  to  impeach  the  deeds  on  the  ground  of 
fraud — are  questions  not  necessary  to  be  decided,  because,  upon 
the  best  consideration  we  have  been  able  to  give  the  case,  we  do 
not  think  he  has  shown  himself  to  have  such  a  standing  in 
court,  as  to  be  entitled  to  call  for  a  decision  upon  such  ques- 
tions. His  right  to  impeach  the  deeds  as  fraudulent,  must  be 
founded  upon  the  fact,  that  he  has  obtained  a  valid  title  to  the 
several  tracts  or  parcels  of  land,  or  some  one  of  them,  con- 
tained in  the  deeds  as  a  purchaser  at  the  sheriff's  sale,  and  that 
the  deeds,  if  not  set  aside,  will  operate  to  the  prejudice  of  such 
title,  and  deprive  him  of  the  fruits  of  his  purchase. 

The  first  question,  therefore,  which  presents  itself  is,  has  he 
acquired  such  a  title  ?  and,  after  a  careful  examination  of  all  the 
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proofs  in  the  canae,  we  have  come  to  the  condtision  that  be  has 
not.  The  Becond^/Seri/ocias  was  the  effectiye  writ,  under  which 
the  venditioni  exponas  issued,  by  the  command  of  which  the 
sale  was  made.  To  that  writ  the  sheriff  made  a  return,  that  he 
bad  seized  the  following  tracts,  or  parts  of  tracts  of  land,  to 
wit:  '*  one  tract  of  land  called  Pasture  Enlarged,  containing  two 
bondred  acres;  one  tract  of  land  called  Osboum's  lot  and  i)art 
of  Pleasant  groye,  containing  fifty-two  acres;  part  of  Dui^'s 
Pleasure,  containing  one  himdred  and  fifty  acres;  part  of 
Tukesbury,  containing  fifiy  acres;  part  of  Tukesbuiy  and 
Walker's  Delight;  and  jiart  of  a  tract  of  land  called  Friendship, 
containing  one  hundred  and  eighty  acres."  The  return  to  the 
venditioni  exponas  states  the  sale  of  the  following  tracts,  or  parts 
of  tracts  of  land;  that  is  to  say,  "  one  tract  of  land  called  Pasturo 
Enlarged,  containing  two  himdred  acres;  one  tract  of  land 
called  Osboum's  lot  and  part  of  Pleasant  groTe,  containing 
fifty  acres;  one  tract  of  land  called  Duvall's  Purchase,  or  part 
of  Duvall's  Purchase,  containing  one  himdred  and  fifty  acres; 
one  tract  of  land  called  Tukesbury,  and  part  of  Tukesbuiy  and 
Walker's  Delight,  containing  one  himdred  and  fifty  acres;  and 
one  tract  of  land  called  Friendship,  containing  one  hundred  and 
eighty  acres." 

In  the  first  deed  of  the  sheriff,  executed  in  1827,  the  lands  are 
described  to  be,  one  tract  of  land  called  Pasture  Enlarged,  con- 
taining two  hundred  acres;  one  tract  of  land  called  Osboum's 
lot  and  part  of  Pleasant  groye,  containing  fifty-two  acres;  one 
tract  of  land  called  Duyall's  Pleasure  or  part  of  Duvall's 
Pleasure,  containing  one  hundred  and  fifty  acres;  one  tract  of 
land  called  Tukesbury,  and  part  of  Tukesbuiy  and  Walker's 
Delight,  containing  one  hundred  and  fifty  acres,  and  a  tract  of 
land  called  Friendship,  containing  one  himdred  and  eight  acres. 
In  the  deed  of  1835,  executed  by  the  sheriff,  the  lands  conveyed 
are  described  to  be,  tracts  of  land  called  Pasture  Enlarged,  Os- 
boum's lot,  and  Pleasant  grove,  Duvall's  Pleasure,  Tukesbuiy, 
and  Walker's  Delight,  and  Friendship.  The  deed  of  the  seven- 
teenth of  Febmaiy,  1824,  from  Nathan  Waters  to  his  son, 
Nathan  J.  Waters,  and  Samuel  Batcliffe,  which  is  impeached  as 
fraudulent,  conveys  to  them  the  following  tracts  or  parts  of  tracts 
of  land,  to  wit:  "  All  that  part  of  a  tract  or  parcel  of  land,  lying 
and  being  in  the  county  and  state  aforesaid,  called  the  Pleasant 
grove,  whereon  William  Beck  and  Bichard  Toogood  now  live,  con- 
taining two  himdred  and  fifty-nine  acres  and  three  fourths  of  an 
acre,  more  or  less;  also,  all  that  tract  or  parcel  of  land  lying  ic 
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the  coxmty  and  state  aforesaid,  called  Walker's  Delight,  con* 
tftJTiing  one  hundred  acres  of  land,  more  or  less;  likewise  all 
tiiat  part  of  a  tract  or  parcel  of  land  lying  in  the  county  afore- 
fiaid^  called  Friendship,  containing  one  hundred  and  three  acres, 
more  or  less;  also,  parts  of  three  other  tracts  of  land,  called 
Osboum's  lot.  Beck's  addition,  and  the  Parcel  Enlarged,  con- 
taining two  hundred  and  seventy-six  acres,  more  or  less."    The 
deed  from  Snowden  to  Nathan  J.  Waters,  made  in  1823,  is  for 
the  tract  of  land  called  Friendship.     These  are  the  deeds  which 
the  complainant  charges  in  his  bill  to  be  fraudulent,  and  which 
he  seeks  to  set  aside  upon  that  ground.     To  entitle  himself  to 
impeach  those  deeds,  or  either  of  them,  upon  the  groimd  of 
fraud,  it  is  incumbent  upon  him  to  show  that  he  became  the 
pxurchaser  at  the  sheriff's  sale,  and  thereby  acquired  a  valid  title 
to  the  lands  therein  mentioned,  or  to  some  one  tract  or  part  of 
a  tract  conveyed  by  them  to  the  grantees  therein  named.     This 
we  think  upon  a  careful  examination  of  the  deeds,  and  the  exe- 
cutions and  returns  made  by  the  sheriff,  he  has  failed  to  do. 

It  seems  to  be  a  principle  well  established,  not  only  by  the 
decisions  of  this  state,  but  by  those  of  our  sister  states,  and  by 
the  laws  of  England,  that,  to  enable  the  sheriff  to  sell,  and  vest 
in  a  purchaser  at  his  sale  a  valid  title,  a  seizure  of  the  land  sold 
is  indispensable,  and  that  without  a  valid  seizure,  no  title  can  be 
acquired  by  a  purchaser  at  his  sale.  Upon  adverting  to  the  re- 
turn made  to  the  second  fieri  /ados  it  will  be  found,  that  the 
land  called  Friendship,  is  the  only  land  embraced  in  the  deeds 
alleged  to  be  fraudulent,  upon  which  the  sheriff  levied  imder 
that  writ,  and  to  sell  which,  the  venditioni  exponas  issued,  under 
which  the  sale  was  made.  By  that  return  it  appears,  that  he 
levied  upon  only  a  part  of  that  tract,  without  any  description  in 
the  return  of  the  part  so  levied  upon;  and  that  a  sale  made  imder 
such  a  seizure,  without  a  specific  description  of  the  land  sold, 
would  be  void,  it  is  deemed  imnecessary  to  cite  authorities  to 
prove.  Had  the  sale  therefore  been  made  under  the  fieri /acia8f 
it  would  have  been  clearly  void,  and  the  purchaser  would  have 
acquired  no  title.  But  no  sale  having  been  made  imder  ihe  fieri 
fadM  a  venditioni  eosponas  was  issued,  commanding  him  to  sell 
the  land  seized  under  that  writ,  and  under  the  venditioni  expoTiaz 
the  sale  in  question  was  made.  To  the  last-mentioned  writ  he 
returned,  that  he  had  sold  not  a  part  only  of  that  tract  stated  to 
have  been  seized  in  his  return  to  \he  fieri  faciaa,  but  the  whole 
of  it;  and  the  question  is,  whether  such  a  return,  made  to  the 
venditioni  exponas,  cures  the  defect  of  uncertainty  in  the  seizure. 
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ftnd  vests  avalid  title  in  the  purchaser  to  the  whole  of  that  tract. 
It  is  tme  this  court  have  decided,  in  1  Gill  &  J.  443/  that  a 
purchaser  at  a  sheriff's  sale  is  entitied  to  the  benefit  of  that  offi- 
cer's retom,  both  to  the  fieri  facias  and  venditioni  exponas,  and 
when  the  description  of  the  subject  levied  on,  according  to  the 
schedule  returned  under  the  first  writ,  is  defective,  it  may  be 
amended  and  rendered  certain  by  the  return  of  the  sheriff's 
proceedings  under  the  second  writ;  but  in  that  case  it  will  be 
found,  that  the  return  to  the  vendUioni  exponas  describes  the 
land  sold  by  metes  and  bounds,  thereby  rendering  certain  the 
land  which  had  been  seized  under  ibe  fieri  facias,  and  states  it 
to  be  the  same  land  which  had  been  seized  under  that  writ;  and 
this,  it  is  believed,  is  the  utmost  extent  to  which  this  court  has 
gone  in  giving  validity  and  effect  to  such  a  defective  seizure. 
But  in  this  case,  the  sheriff  states  that  he  had  sold  the  whole 
tract,  and  it  not  appearing  by  the  return  of  the  sale,  what  part 
of  the  entire  tract  sold,  had  been  seized  under  the  first  writ,  the 
whole  sale  was  necessarily  void  for  imcertainiy;  and  this  defect, 
it  will  be  found,  is  not  cured  or  remedied  by  any  of  the  deeds 
executed  by  the  sheriff  to  the  purchaser,  for  they  are  obnoxious 
to  the  same  objection  as  the  return  to  the  vendUioni  exponas. 

In  2  Har.  &  G.  345,'  this  court  has  said,  a  sheriff  can  not  sell 
what  has  not  been  levied  upon,  and  in  2  Bao.  Abr.,  tit.  Exe- 
cution, letter  N,  it  is  said,  the  sheriff  must  actually  seize  the 
property  on  a  fieri  facias,  before  he  can  sell;  and  that  a  valid 
seizure  is  essential  to  the  titie  of  the  purchaser  at  the  sheriff's 
sale.  See  also  2  Bailey,  361,"  where  the  principle  is  stated  to  be, 
that  a  levy  made  after  the  term  to  which  an  execution  is  return- 
able is  void,  and  vests  no  title  in  the  sheriff  or  his  vendee.  The 
same  principle  is  stated  as  law  in  2  Tidd's  Pr.  1046,  where  it  is 
said,  the  goods  being  once  seized,  and  in  custody  of  the  law, 
they  can  not  be  seized  again,  by  the  same  or  another  sheriff,  and 
if  tiiey  were  seized  under  a  second  execution,  and  sold  thereon, 
the  bargain  would  be  void.  In  support  of  this  principle  Tidd 
referred  to  a  decision  of  Justice  Holt,  to  be  found  in  Shower, 
174.  The  ground  of  the  decision  is,  that  the  second  seizure 
would  be  void,  the  goods  being  in  the  custody  of  the  law,  und 
being  void,  the  sheriff  would  have  no  authority  to  sell,  and  of 
course  the  purchaser  could  acquire  no  titie  at  his  sale.  These 
cases  we  think  satisfactorily  establish  the  doctrine  laid  down  by 
this  court,  in  2  Har.  &  G.  above  referred  to,  that  unless  there 

1.  OUvrke  t.  Belmear,  2.  Berry  t.  Ori^;  8.  C,  18  Am.  Dm.  809 

8.  MeSlwu  T.  Sutton, 
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be  a  valid  seizure,  a  purchaser  at  a  sheriff's  sale  can  acquire  no 
title.  It  was  not  the  intention  of  this  court  to  impugn  or  call 
in  question  this  principle,  in  the  case  of  Eatep  and  Hall'a  Lessee 
y.  Weems,  6  Gill  &  J.  303.  In  that  case  it  was  only  intended  to 
decide,  that  it  was  not  incumbent  upon  the  purchaser  to  prove  a 
legal  seizure  to  entitle  him  to  recover  in  an  action  of  ejectment; 
he  had  a  good  title  prima  facie,  without  such  proof  on  his  part, 
to  enable  him  to  support  his  action;  and  if  the  language  of  the 
opinion  in  that  case,  is  broad  and  general  enough  to  carry  the 
principle  to  a  greater  extent,  it  must  be  understood  to  be  limited 
to  the  proof,  which  it  was  incumbent  upon  the  purchaser  to 
make  in  the  first  instance,  to  entitle  him  to  recover.  With  this 
necessaxy  qualification,  the  terms  used  ought  to  be  understood. 
The  tract  of  land  called  Friendship,  being  the  only  land  em- 
braced in  the  deeds  impeached  as  fraudulent  in  this  case,  corre- 
sponding in  name  with  those  levied  on  by  the  sheriff,  and  the 
seizure  having  been  only  of  a  part  of  that  tract,  without  defin- 
ing the  part  so  seized,  and  there  being  nothing  in  the  sheriff's 
deeds  or  return  of  the  sale  made  of  that  land,  imder  the  vendv- 
iixmi  exponas,  to  cure  such  defective  seizure,  it  follows  as  a  nec- 
essary consequence,  that  the  complainant  acquired  no  title  at 
that  sale,  to  any  land  which  was  affected  or  prejudiced  by  such 
deeds,  and  that  he  had  no  standing  in  the  court  to  impeach  or 
call  their  validity  in  question.  If  we  are  correct  on  these  views, 
it  necessarily  follows,  that  the  decree  below  setting  them  aside 
as  fraudulent  and  void,  so  far  as  his  interest  wa^s  affected  by 
them,  was  erroneous,  and  that  the  same  must  be  reversed. 
Decree  reversed  with  costs. 


This  seems  to  be  the  same  case  reported  under  the  title  of  IhtvaU  v.  Ifoterx, 
1  Bland.  Cb.  509;  18  Am.  Dec.  350,  although  in  the  latter  the  bill  is  said  to 
have  been  filed  on  February  26,  1827,  while  the  bill  in  the  present  cause  is 
stated  as  being  filed  on  July  3,  1835.  Whether  the  causes  are  the  same  or 
not,  the  conclusions  reached  are  different.  In  the  case  first  reported,  the  title 
of  the  complainant  is  deemed  sufficient  to  entitle  him  to  question  the  convey- 
ances which  he  sought  to  avoid.  In  the  present  case,  the  complainant  was 
adjudged  to  be  without  title,  and  the  consideration  of  all  the  other  questioiui 
was  therefore  treated  as  immaterial  and  unnecessary. 

Neczssitt  of  Levy  to  Sustain  a  Sale. — ^The  principal  case  in  one  of  the 
most  direct  and  explicit  of  authorities,  affirming  that  a  levy  is  esseii^tial  to  the 
validity  of  an  execution  sale.  For  authority  it  purports  to  rely  upon  Berrjf  v. 
Griffith^  18  Am.  Dec.  309,  where  this  point  was  not  necessaxy  to  be  deter- 
miucd.  The  subsequent  cases  in  Maryland  are  doubtless  in  harmony  with 
the  principal  case:  Langley  v.  Jone^  33  Md.  179;  Jarboe  v.  Hall,  37  Id.  351; 
ElUoUy.  KnoU,  14  Id.  135.  We  doubt  not  that  the  Maryland  decisions  upon 
this  subject  accord  with  the  decided  preponderance  of  the  authorities  else* 
where;  but  we  have  never  been  able  to  assent  to  their  soundness  in  principlot 
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Undoubtedly,  the  chief  object  of  a  levy  is,  by  some  well-defined  act,  to  take 
property  from  the  custody  of  the  defendant,  and  place  it  in  the  costody  of  the 
law;  or,  in  the  case  of  real  estate,  to  mark  the  inception,  and  give  pablic  no- 
tice of  a  lien,  for  the  satisfaction  of  which  the  property  is  liable  to  be  sold. 
Being  once  in  the  custody  of  the  law,  or  otherwise  brought  within  the  opera- 
tion of  the  execution,  the  property  is  (consecrated  to  the  satiafactioQ  of  the 
writ.  It  ceases  to  be  an  article  of  commerce.  It  can  no  longer  be  sold  or 
pledged,  except  in  subordination  to  the  Jlen  of  the  execution.  The  interesfci 
of  strangers  who  might  otherwise  deal  in  the  property  upon  their  faith  in  the 
defendant's  title,  and  in  ignorance  of  the  plaintiff's  lien,  require  that,  by  some 
notorious  act,  the  period  terminating  the  defendant's  right  to  sell  and  pledge 
shall  be  clearly  indicated.  The  interest  of  the  plaintiff  also  reqiiires  the  ex- 
istence and  evidence  of  some  act,  from  the  date  of  which  he  can  know  that 
the  prox>erty  is  in  custody  of  the  law,  or  is  otherwise  subject  to  his  writ.  But 
if  all  these  objects  happen  to  be  otherwise  accomplished,  ns  there  still  a  neces- 
sity for  a  levy?  Is  the  levy  something  upon  which  the  defendant  has  the 
right  to  insist  as  a  prerequisite  to  the  divesting  of  his  title  ?  If  the  property 
is  present  at  the  sale,  and  is  sold  and  delivered  to  the  purchaser,  can  his  title 
be  defeated  by  showing  that  there  was  in  fact  no  levy  ? 

The  decisions  from  which  we  must  judge  how  to  answer  theee  questions  an 
by  no  means  satisfiictory.  Some  of  them  are  dicta.  Many  others,  in  which 
a  sale  was  questioned,  pronounced  against  its  validity  for  want  of  a  levy,  in 
connection  with  other  grounds  on  which  the  judgment  of  the  court  could  wdl 
be  supported.  Certainly  the  defendant  in  execution  may  waive  a  levy;  and, 
upon  so  doing,  can  not  controvert  the  validity  of  the  sale  on  that  ground: 
TravUlo  v.  Tilford,  31  Am.  Dec.  484;  Dorrance  v.  Comnumwealth^  13  Fa.  St. 
164;  Shamburger  v.  Kennedy,  1  Dev.  1.  Where  there  is  no  showing  to  the 
contrary,  a  levy  will  be  presumed  in  support  of  a  constable's  or  sheriff 's  deed' 
Freeman  on  Executions,  sec.  274. 

In  many  cases  courts  will  refuse  to  hear  evidence  offered  for  the  pnxpose  of 
defeating  a  sale  by  showing  the  want  of  a  le\'y ,  because  such  evidence  directly 
contradicts  the  return  of  the  officer  who  executed  the  writ»  or  perhaps,  iriien 
the  return  is  ambiguous,  parol  evidence  may  be  received  to  show  theexiatenee 
of  a  levy  and  the  property  included  therein:  Rvoan  v.  Parker ,  27  Am.  Deo. 
522;  MarshalVs  Ltnu  v.  Qretnfield,  29  Id.  559.    But  still  this  question  re- 
mains: Is  the  sale  invalid,  if  it  is  conceded  by  the  parties,  or  estaUtshed  by 
unobjectionable  evidence,  that  there  was  no  levy  ?    The  cases  in  this  series 
proceed  upon  the  theory,  that  the  levy  controls  and  restricts  the  subsequent 
proceedings:  Streaper  v.  /UAer,  18  Am.  Dec  604;  Orabb  v  OuHford^  28  Id. 
700;  and  that  a  void  levy,  as  where  the  writ  is  levied  by  a  deputy  who  is  a 
party  to  the  action,  can  not  sustain  a  sale:  Singletary  v.  Carter,  21  Id.  480.  We 
have  already  shown  that  the  Maryland  decisions  make  a  valid  levy  a  condi- 
tion precedent  to  a  valid  sale.    This  is  also  the  rule  in  South  Carolina:  ^t»- 
gletary  v.  Carter,  21  Id.  480;  in  Pennsylvania,  Buehler  v.  Roger$,  68  F^  St. 
9;  in  Arkansas,  Hughes  v.  Wait,  26  Ark.  228;  in  Louisiana,  Walton  v.  Bond' 
urant,  2  Cent.  L.  J.  371;  KUboume  v.  FreUaen,  22  La.  Ann.  207;  in  Tennes 
sec.  Brown  v.  Dickson,  2  Humph.  393:  Lobton  v.  Litton,  5  Coldw.  620:   La/- 
feriy  v.  Conn,  3  Sneed,  225;  Brigance  v.  Erwin,  1  Swan.  379;  and  probably  in 
Minnesota,  Mississippi,  and  Missouri,  Catiner  v.  SyTiumds,  1  Minn.  427;  Yel- 
dell  v.  IStemmens,  15  Mo.  443;  Newman  v.  Hook,  37  Id.  207;  Hamblen  v.  Ham" 
Uen,  33  Miss.  455. 

The  leading  case  on  the  other  side  of  this  question  is  Blood  v.  Light,  38  CaL 
657,  in  which  Sanderson,  J.,  delivering  the  opinion  of  the  court,  said:  "The 
seisare  or  the  taking  of  the  property  into  the  custody  of  the  officer,  in  the 
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maimer  described  in  the  statate,  has  no  further  effect  than  to  fix  the  date  or 
oommenoement  of  the  BherifTs  title  as  against  all  persons  who  are  not  parties 
to  the  writ.    If,  in  the  case  of  personal  property,  the  officer  has  made  no 
aeizore  until  the  day  of  the  sale,  the  sale  is  nevertheless  valid  as  against  the 
defendant  in  the  execation,  but  the  title  transferred  by  the  sale  can  not  ante- 
date the  day  of  the  sale  as  against  bona  Jide  purchasers,  or  other  creditors 
who  may  have  acquired  a  lien  upon  the  goods:   Allentown  Bank  v.  Beck,  49 
Pa.  St.  400.    So  in  the  case  of  land.    If  the  judgment  under  which  the  sale 
is  made  is  a  lien,  the  title  dates  from  the  docketiDg  of  the  judgment  as 
against  third  persons,  and  not  from  the  date  of  any  real  or  pretended  statutory 
leyy.     If ,  as  in  the  present  case,  the  judgment  is  not  a  lien,  the  title,  as 
against  third  persons,  dates  from  the  sl^tutory  levy,  if  there  was  one;  and  if 
not,  from  the  filing  of  the  certificate  of  sale  describing  the  land  with  the 
recorder  of  the  county.    Upon  this  branch  of  the  case,  our  conclusion  is  that 
the  validity  of  the  purchaser's  title  is  unaffected  by  the  failure  of  the  officer 
to  make  a  seizure  of  the  land  in  the  mode  or  by  the  steps  describ-^d  in  the 
statnte;  that  his  power  to  sell  comes  from  the  judgment  and  execution,  and 
is  not  to  be  measured  by  his  proceedings  under  the  writ;  that  if  he  sells  the 
land  by  a  desoriptioD  sufficiently  certain,  the  title  of  the  debtor  as  against 
the  parties  to  the  writ  will  pass,  unless  redeemed  within  the  time  prescribed 
by  statute;  that  any  act  on  the  part  of  the  officer  showing  an  intent  to  sell 
the  specific  land,  and  subject  it  to  the  judgment,  followed  by  a  sale,  consti- 
tntes  a  levying  of  the  execution  as  against  the  defendant;  that  the  perform- 
ance of  the  acts  described  in  the  statute  as  a  levying  of  the  execution  is  ma- 
terial only  in  reference  to  the  intervening  rights  of  third  persons,  or  persons 
who  are  not  partisB  to  the  writ.    Of  similar  purport  are  McEnUre  v.  Dwrhamf 
7  Ired.  151;  Owen  v.  Barktdale,  8  Id.  81;  Cqfee  v.  SUvtm,  15  Tex.  354;  Bid- 
die  V.  Bnah,  27  Id.  875;  Ayree  v.  Duprey,  Id.  503;  Boebuek  v.  TkanUan,  18 
Oa.  140. 
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Thi7bs!fon  V.  Blanghabd. 

^       [3Q  PxcncBXffo,  18.] 
VcmoR  KAT  Rescind  a  Sale  ErrEcrso  bt  False  amb  Fbauditixbt  Bbkb* 
8BIITATI02IS  of  the  Tendee,  and  maintain  trover  against  aaeh  vendee  hi 
the  goods  without  a  demand. 

VK2fD0B  ReSCINDINO  A  SaLE  FOB  FbAUD  MOST  RESTORE  THB  GOHamEKATM 

if  it  has  been  paid. 
Vendor  need  not  Restore  the  Vendee's  Note  given  for  goods  frmodoleiitiy 
purchased,  before  rescinding  the  sale  and  suing  for  the  goods*  whethv 
the  note  be  negotiable  or  not|  if  it  remains  in  the  vendor's  hands,  and  is 
produced  at  the  trial. 

Tboybb  for  certain  goods,  alibied  to  have  been  obtained  faj 
false  and  fraudulent  pretenses.  It  appeared  at  the  trial  that  tbe 
defendant  purchased  the  goods  of  the  plamtiffs  through  false 
representations,  giving  his  negotiable  note  therefor  payable  in 
six  months,  which  the  plaintiffs  had  ever  since  retained  in  their 
possession.  A  return  of  the  note  had  never  been  tendered  be- 
fore the  trial,  nor  had  there  been  a  demand  of  the  goods,  which 
were  the  facts  relied  upon  by  the  defendant.  The  note  was, 
however,  produced  at  the  trial  and  offered  to  the  defendant,  who 
declined  it,  and  it  was  then  placed  on  the  files  of  the  ooori 
Verdict  for  the  plaintiffs  by  consent,  upon  which  judgment  wis 
to  be  rendered  if  the  court  should  be  of  opinion  that  the  action 
could  be  maintained;  otherwise  the  plaintiffs  to  be  nonsuited. 

Hubbard  and  Waits,  for  the  plaintiffs. 

Choate  and  Parker,  for  the  defendant. 

By  Court,  Shaw,  C.  J.    We  are  now  to  take  it  a6  proved  in 
point  of  fact,  to  the  satisfaction  of  the  juiy,  that  the  goods,  for 
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which  this  action  of  trover  is  brought,  were  obtained  from  the 
plaintiffs  by  a  sale,  but  that  this  sale  was  influenced  and  effected 
bj  the  false  and  fraudulent  representations  of  the  defendant. 
Such  being  the  case,  we  think  the  plaintiffs  were  entitled  to 
maintain  their  action  without  a  previous  demand.  Such  demand, 
and  a  refusal  to  deliver,  are  evidence  of  conversion  when  the 
poesession  of  the  defendant  is  not  tortious;  but  when  the  goods 
have  been  tortiouslj  obtained,  the  fact  is  sufficient  evidence  of 
conversion.  Such  a  sale,  obtained  imder  false  and  fraudulent 
representations,  may  be  avoided  by  the  vendor,  and  he  may  in- 
sist that  no  title  passed  to  the  vendee,  or  any  person  taking 
under  him,  other  than  a  honajide  purchaser  for  value  and  with- 
out notioe,  and  in  such  case  the  seller  may  maintain  replevin  or 
trover  for  his  goods:  Buffinion  v.  Oerrish,  15  Mass.  166  [8  Am. 
Dec.  97]. 

The  only  important  question  is,  whether  the  plaintiffs  had 
done  enough  to  rescind  the  contract  and  reclaim  their  goods  in 
this  action,  without  first  tendering  back  the  note  of  the  defend- 
ant,  which  they  had  received  on  the  sale.  We  are  to  take  it  as 
proved  that  this  was  a  negotiable  note;  that  it  had  not  been 
negotiated,  either  at  the  time  the  action  was  brought,  or  at  the 
trial,  or  at  any  time;  on  the  contrary,  that  it  had  always  re- 
mained with  the  plaintiffs  unindorsed,  and  was  produced  at  tlie 
trial  and  offered  to  be  surrendered,  and  placed  on  the  flies  of 
the  court  for  the  defendant's  use.  The  rule  imdoubtedly  is,  that 
if  the  vendor,  under  such  circumstances,  would  rescind  the  con- 
tract, and  take  back  his  property,  if  he  has  received  a  valuable 
consideration,  he  must  restore  it,  whether  it  be  money  or  goods, 
or  the  negotiable  secuiity  of  a  third  person:  Kimball  v.  Gun- 
rdngham,  4  Mass.  502  [3  Am.  Dec.  230]. 

The  precise  question  then  is  this,  whether  the  vendee's  own 
note  not  negotiated,  comes  within  the  rule.  Had  it  not  been 
negotiable,  we  think  it  quite  clear,  that  there  would  be  no  neces- 
sity of  returning  it.  Rescinding  the  contract  for  the  sale, 
rescinds  the  contract  of  payment  by  the  vendee.  A  note  not 
negotiable  would  have  been  nothing  more  than  an  express  prom- 
ise to  pay  for  the  goods,  and  would  have  been  avoided  with  tlio 
sale.  The  court  are  of  opinion,  that  a  note,  though  payable  to 
order,  whilst  it  remains  in  the  hands  of  the  promisee,  the  vendor 
of  the  goods,  is  to  be  put  on  the  same  footing,  and  that  the  de- 
livering it  up  was  not  a  condition  precedent  to  bringing  the 
action.  If  not  produced  at  the  trial,  to  be  surrendered,  it  might 
be  presumed  that  it  had  been  negotiated,  and  that  would  have 
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been  a  bar  to  the  action,  upon  the  rule  stated.  It  is  somewhat 
analogous  to  a  class  of  cases,  which,  though  they  do  not  arise 
here  on  account  of  our  rule,  treating  a  negotiable  note  given  for 
goods  sold  as  payment,  yet  are  common  in  England  and  New 
York,  where  a  different  rule  prevails.  When  a  note  is  given  on 
a  sale  of  goods,  but  is  not  paid  at  maturity,  the  action  is  brought 
for  goods  sold,  and  the  note  is  produced  at  the  trial,  to  be  sur- 
rendered, and  to  show  that  it  is  not  outstanding.  If  not  thus 
produced,  the  presumption  would  be,  that  it  had  been  negoti- 
ated and  was  outstanding;  and  if  it  was  so,  the  vendor  could  not 
recover  as  for  goods  sold.  The  negotiable  security,  actually  ne- 
gotiated and  outstanding,  would  be  deemed  payment.  But  if 
not  outstanding,  such  negotiable  security  would  be  deemed  as 
only  a  collateral  promise  for  the  payment  of  the  goods,  and  need 
not  be  tendered  before  bringing  the  action  for  goods  sold  and 
delivered. 
Judgment  on  the  verdict  for  the  plaintiffs. 


Vendor  hat  Keolaih  €k)oi>s  FaAUDULBirrLT  Furchassd,  whkn. — 
There  can  be  no  question  that  where  the  owner  of  goods  is  induced  by  fraud 
to  part  with  the  possession  without  intending  to  transfer  the  title  to  the  party 
BO  obtaining  them,  he  may,  on  discovering  the  fraud,  reclaim  them  into 
whosesoever  hands  they  may  have  come.  The  property  can  not  pass  where  it 
was  not  intended  to  pass,  and  the  party  obtaining  the  goods,  never  having 
had  the  title,  can  not  transfer  title  to  another.  And  the  fact  that  the  owner 
intended  to  part  with  the  title  does  not  atfect  the  nature  of  the  transaction, 
unless  he  also  intended  that  the  party  fraudulently  obtaining  the  goods 
should  receive  the  title.  A  common  case  is  where  one  obtains  goods  by 
falsely  and  fraudulently  pretending  or  leading  the  owner  to  believe  that  he 
is  making  the  purchase  as  the  agent  of  another  party,  or  a  member  of  a  certain 
firm.  There  is,  it  is  true,  an  intent  to  sell,  and  to  transfer  the  title  as  well 
as  the  possession,  but  there  is  no  purpose  to  vest  any  property  in  the  party 
who  receives  the  gooda;  and,  on  the  other  hand,  the  party  to  whom  the 
vendor  intended  to  sell  never  intended  to  purchase.  Therefore,  there  is  no 
meeting  of  minds,  and  no  sale  or  change  of  title,  and  the  vendor  may  reclaim 
the  property  either  from  the  party  fraudulently  getting  the  possession  or 
from  any  one  receiving  it  from  him  with  or  without  notice  of  the  fraud:  Jlig' 
gona  v.  Burton,  20  L.  J.,  Ex.  342;  Hardman  v.  Booth,  1  Hurlst.  k  C.  803; 
S.  C,  32  L.  J.,  Ex.  105;  Lindnay  v.  Cundy,  L.  R.,  2  Q.  B.  Div.  9C;  S.  C,  on 
appeal,  L.  R.,  3  App.  Cas.  459;  Barker  v.  Dinamort,  72  Pa.  St.  427;  S.  C, 
13  Am.  Rep.  697;  Moody  v.  Blake,  117  Mass.  23;  S.  C,  19  Am.  Rep.  394; 
Benj.  on  Sales,  sec.  433.  It  is  only  on  this  principle,  if  at  all,  that  the  case 
of  Duff  v.  Budd,  3  Brod.  &  B.  177,  is  to  bo  supported  against  the  doubts  of 
Mr.  Benjamin:  Benj.  on  Sales,  sec.  437.  There,  a  person  calling  himself  J. 
Parker  of  High  street,  Oxford,  ordered  certain  goods  of  the  plaintiffs,  who 
accordingly  sent  them  to  that  address,  supposing  that  they  were  sending 
them  to  a  certain  Mr.  W.  Parker  of  that  street,  a  respectable  tradesman, 
there  being  no  other  Parker  on  that  street.  The  defendants,  M  carriers,  ten- 
dered the  goods  to  W.  Parker,  who  declined  to  recieve  them,  saying  that  he 
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expected  no  parcel  Subsequently,  the  defendants  delivered  the  goods  to  a 
person  who  called  for  them,  and  to  whom  they  had  previonsly  delivered  goods 
under  the  name  of  Parker.  They  were  held  liable  for  negligence  for  such 
delivery,  on  the  ground  that  no  property  passed,  or  was  intended  to  pass,  to 
the  party  receiving  the  goods.  The  decision  is  hardly  maintainable,  however, 
oven  upon  this  ground.  If  the  person  who  received  the  goods  was  the  person 
who  ordered  them,  and  to  whose  name  they  were  addressed,  it  is  not  easy  to 
see  how  the  carriers  could  be  liable  for  delivering  them  to  him,  although  the 
plaintiffs  supposed  him  to  be  another  person. 

Even  where  the  vendor  intends  that  the  property  shall  pass  to  the  party 
receiving  the  goods,  but  that  the  transaction  shall  not  become  a  contract  of 
sale  until  payment,  the  purchaser  acquires  before  payment  no  title  which  he 
can  transfer  to  a  bona  fide  purchaser:  Old  Dominion  St.  Co,  ▼.  Burckhardi^  31 
Gratt.  664.  Where  goods  are  shipped  to  a  purchaser  G.  0.  D.,  and  he  obtains 
possession  from  the  carrier  without  payment,  by  false  and  fraudulent  repre- 
sentations as  to  his  credit  and  standing,  he  gets  no  title,  and  the  vendor  may 
reclaim  the  goods  as  against  prior  creditors  of  the  purchaser:  American 
Merchants*  Union  Exprena  Co.  v.  WiUMey  79  IlL  92.  This  would  be  so,  how- 
ever, even  if  the  delivery  had  been  with  the  vendor's  assent,  since  attaching 
creditors,  as  we  shall  presently  see,  are  not  within  the  protection  of  the  rule 
in  favor  of  bona  fide  purchaser.  But  the  cases  with  which  we  desire  espe- 
cially to  deal  in  this  note  are  those  in  which  the  vendor  is  induced  by  frand 
to  make  a  present  sale  and  delivery  of  goods,  intending  to  transfer  both  the 
title  and  the  possession  to  the  party  receiving  them. 

Fraudulent  Sale  Voidable  oklt,  akd.kot  Void. — In  some  cases  it  has 
been  expressly  decided,  and  in  others  there  are  loose  dicta  to  the  effect,  that 
where  a  purchase  of  goods  is  effected  by  false  and  fraudulent  representations 
as  to  the  vendee's  solvency,  or  as  to  other  matters  material  to  the  contracti 
the  sale  is  void,  no  title  passes,  and  the  vendor  may  reclaim  his  goods:  Nohle 
V.  Adams,  7  Taunt.  59;  Stephenson  v.  Hart,  4  Bing.  476;  Andrew  v.  Dieterich, 
14  Wend.  31;  Barnard  v.  Campbell,  65  Barb.  286;  Kline  v.  Baker,  99  Mass. 
253.  In  other  cases  it  is  said,  that  such  a  sale  is  void,  and  does  not  divest 
the  title  except  as  to  bona  fide  purchasers:  Powell  v.  Bi-adlee,  9  Gill  &  J.  220; 
Thayer  v.  Turner,  8  Mete.  552;  Alackinley  v.  McGregor,  3  Whart.  369;  Qreen 
Y.  Humphrey,  50  Pa.  St.  212;  Homer  v.  Fisher,  58  Id.  453.  It  is  now  settled, 
however,  by  a  great  preponderance  iff  authority,  that  such  a  sale  is  voidable 
only  and  not  absolutely  void,  and  that  it  passes  the  title  as  effectually  as  any 
other  sale,  subject  only  to  the  vendor's  right,  on  discovering  the  fmud,  to  re- 
scind the  contract  and  reclaim  the  goods  if  they  have  not  been  transferred  to 
a  bona  fide  purchaser  for  value:  Benj.  on  Sales,  sec.  433;  Clough  v.  London 
e:c.  A\  W.  Co.,  L.  R.,  7  Ex.  26;  Oakes  v.  Turquand,  L.  R.,  2  Eng.  and  Ir. 
App.  325;  Mears  v.  Waples,  3  Houst.  (Del.)  581;  Cochran  v.  Stewart,  21  Minn. 
435;  Old  DonUnion  St,  Co.  v.  Burckhardt,  31  Gratt.  664;  Barnard  v.  Camp- 
bell, 58  N.  Y.  73;  S.  C,  17  Am.  Rep.  203.  Except  where  bona  fide  purchas- 
ers are  concerned,  it  makes  very  little  difference,  practically,  whether  such 
a  sale  is  regarded  as  void  or  voidable.  The  substantial  result  to  the  vendor, 
to  wit,  his  right  to  reclaim  the  goods,  is  the  same  in  either  case.  But  cer- 
tainly the  more  consistent  and  logical  rule  is  to  hold  the  sale  voidable.  Oth- 
erwise, how  are  we  to  account  for  the  title  acquired  by  a  bona  fide  purchaser 
from  the  fraudulent  vendee  ?  How  can  a  bona  fide  purchaser  get  a  good  title 
from  one  whose  title  is  utterly  void  ?  On  the  other  hand,  if  we  say  that  the 
fraudulent  purchaser's  title  is  voidable  only,  and  is  therefore  good  until 
avoided  by  the  defrauded  vendor,  and  that  when  that  title  comes  to  the  handi 
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of  a  bona  Jtdt  parohaaer  the  right  to  avoid  it  is  gone,  wa  give  a  perfectly  con- 
sistent acoonnt  of  the  matter. 

FaAUDULXirT  Salb  is  Votdablb  ab  to  Whoic. — ^Although  a  sale  effected 
by  fraud  of  the  parchasor  is  voidable,  it  oaa  be  avoided  only  by  the  party 
defraaded.  The  fraodalent  purchaser  is  bound  by  it,  unless  the  defrauded 
vendor  chooses  to  avoid  it:  WhiU  v.  Qardtn^  10  Com.  B.  919;  ThauytT  v.  Tut- 
ner,  8  Mnto.  552.  As  against  the  vendor,  one  purchasing  from  the  vendee 
honajlde  and  without  notice  of  the  fraud,  for  a  new  consideration,  before  the 
vendor  has  exercised  his  election  to  disaffirm  the  sale,  acquires  a  good  title: 
WilUama  v.  MtrU,  25  Am.  Dec.  613,  note;  Batoley  v.  Biffdow,  23  Id.  607; 
Bool  V.  French^  23  Id.  482,  and  note;  Price  v.  Junkin,  Id.  685,  and  note;  FO- 
teman  v.  Murphy,  Id.  729,  and  note;  If  arris  v.  Homer,  30  Id.  182;  SaUtu  v. 
Mhferett,  32  Id.  541;  Parker  v.  Patrick,  5  T.  R.  175;  WhiU  v.  Garden,  10  Com. 
B.  919;  S.  0.,  20  L.  J.,  C.  P.  167;  Kinga/ord  v.  Merry,  11  Ex.  577;  Peon  v. 
OlotUiec,  3  Moo.  P.  G.  (N.  S.)  556;  Moyce  v.  Newingion,  L.  B.,  4  Q.  B.  Div. 
32;  Bahcoek  v.  Latoaon,  Id.  394;  Johruon  v.  Peek,  1  Woodb.  &  M.  334;  Thomp- 
Hon  V.  Rose,  16  Conn.  71;  WiUiamdon  v.  Bussdl,  39  Id.  406;  Meara  v.  Waplea, 

3  Hoost.  581;  Kern  v.  Tkurber,  57  Oa.  172;  Chicago  Dock  Co,  v.  Foaier,  48 
111.  507;  Ohio  eU,  B.  B.  Ob.  v.  Kerr,  49  Id.  458;  TUcomb  v.  Wood,  38  Me. 
561;  PoweU  v.  Bradlee,  9  GiU  &  J.  220;  HaU  v.  Hinka,  21  Md.  406;  Cochran 
▼.  Stewart,  21  Minn.  435;  Malcom  v.  Loveridge,  13  Barb.  372;  Devoe  v.  Brandt, 
53  N.  Y.  462;  Craig  v.  Marah,  2  Daly,  61;  Western  Traw.  Co,  v.  AforsAaa, 

4  Abb.  App.  Deo.  575;  Sinclair  v.  //«a/y,  40  Pa.  St  417;  Ifanakina  v.  2>avM, 

5  Baxter  (Tenn.),  698;  WiUiama  v.  Given,  6  Gratt.  268;  Old  Dominion  St.  Co. 
V.  Burckhardt,  31  Id.  664.  And,  one  purchasing  under  such  bona  fidie  pur- 
chaser will  bo  protected,  although  he  has  notice  of  the  fraud:  WWam»on  v. 
Maaon,  12  Hun,  97.  A  bona  fide  purchaser  from  a  fraudulent  purchaser  of 
goods  will  get  a  good  title  against  the  vendor,  although  the  fraud  amounted 
in  law  to  a  felony:  Malcom  v.  Loveridge,  13  Barb.  372.  The  rule  as  to  bona 
fide  purchasers  applies  also  to  bona  fide  pledgees  or  pawnees  of  the  goods,  who 
have  made  advances  thereon  on  faith  of  the  fraudulent  purchaser's  title: 
Peaae  v.  GloaJtec,  3  Moo.  P.  C.  (N.  S.)  556;  Kingtford  v.  Merry,  11  Ex.  577; 
Babcock  V.  Latoaon,  L.  R.,  4  Q.  B.  Div.  394;  and  the  defrauded  vendor  can  not 
recover  the  goods  without  repaying  such  advances:  Kingtiford  v  Merry,  11 
Ex.  577.  And  where  the  former  owner  gets  possession  of  goods  lo  pawned 
by  the  fraudulent  vendee,  tlie  pawnee  may  maintain  trover  for  them:  Parker 
V.  Patrick,  5  T.  B.  175.  The  master  and  owner  of  a  vessel  who  in  the  or- 
dinary course  of  business  has  given  the  fraudulent  vendee  a  negotiable  bill  of 
lading  for  the  goods,  is  within  the  rule  protecting  bona  fide  purchasers:  West- 
ern Trans.  Co.  v.  Marahall,  4  Abb.  App.  Dec.  575. 

As  already  stated,  in  order  to  entitle  one  to  protection  in  such  a  case  as  a 
bona  fide  purchaser,  he  must  have  advanced  some  new  consideration,  or  in- 
curred some  new  liability  on  the  faith  of  the  fraudulent  vendee's  apparent 
ownership  of  the  goods:  Johnson  v.  Peck,  1  Woodb.  &  M.  334;  McLeod  v. 
First  Nat.  Bank,  42  Miss.  99.  Hence,  one  who  takes  the  goods  merely  as 
payment  or  security  for  a  pre-existing  debt  is  not  such  a  bona  fide  purchaser: 
Hyde  v.  Ellery,  18  Md.  496;  Jolmaon  v.  Peck,  1  Woodb.  &  M.  334;  contra, 
Shufddt  V.  Peaae,  16  Wis.  659.  So  an  assignee  of  the  fraudulent  vendee  for 
the  beneOt  of  creditors,  incurring  no  new  liability  on  the  faith  of  his  title,  ia 
not  a  bona  fide  purchaser:  Farley  v.  Lincoln,  51  N.  H.  577;  S.  G.,  12  Am. 
Rep.  182;  Harria  v.  Hoi-ner,  30  Am.  Dec.  182;  NichoU  v.  Michad,  23  N.  Y. 
264.  See  also  Clark  v.  Flint,  post,  and  note.  So  the  vendee's  assignee  in 
bankruptcy:  Load  v.  Green,  15  Mee.  &  W.  216.    So  attaching  creditors  of  the 
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fraudulent  vendee:  Bvffington  ▼.  Otrrxsk,  8  Am.  Deo.  97;  Thompson  v.  Ro9€^ 
16  Conn.  71;  BidauU  ▼.  WdUn^  20  Mo.  546;  American  Merchants*  Union  Ex- 
press  Co.  v.  WiOsie,  79  BL  92;  Poor  v.  Woodbum,  25  Vt.  234;  Field  ▼. 
Steams,  42  Id.  106.  The  defrauded  vendor  may  have  replevin  against  an 
officer  attaching  the  goods  as  the  vendee's  property:  Jordan  v,  Parker,  56 
Me.  557;  or  trover  after  demand:  Tluimpson  v.  Rose,  16  Conn.  71<  One  who 
receives  the  goods  from  the  fraudulent  vendee  in  satisfaction  or  execution  of 
a  previous  contract  is  not  such  a  bona  fide  purchaser  as  will  he  protected  under 
the  rule:  Barnard  v.  CampbeU,  58  K.  Y.  73;  &  C,  17  Am.  Rep.  208.  It 
hardly  needs  to  he  stated  that  one  who  purchases  from  the  fraudulent  vendee 
with  notice  of  the  fraud,  or  whose  title  is  tainted  with  any  manner  of  fraud, 
can  not  hold  against  the  defrauded  vend<Mr:  Stephens  v.  Austin,  1  Mete.  558; 
Lynch  V.  Beecher,  38  Conn.  490;  Meaduan  v.  CMgnon,  7  Daly,  402.  A  pur- 
chaser with  notice  of  the  fraud  is  not  entitled  to  notice  of  resdssion: 
Meaduim  v.  CoUignon,  supra;  Stephens  v.  AueUn,  1  Meto.  558. 

The  ground  for  the  rule  protecting  the  title  of  a  bona  fide  purchaser  in  such 
cases,  which  is  preferred  hy  Lord  Chief  Justice  Cockbum  in  Moyce  v.  New* 
ingUm,  L.  R.,  4  Q.  6.  Div.  32,  is  that  as  both  the  defrauded  vendor  and  the 
bona  fide  purchaser  are  innocent  of  any  wrong,  the  former  should  bear  the 
loss,  because  it  is  by  his  act  that  the  vendee  is  enabled  as  apparent  owner  to 
make  the  sale  to  such  bona  fide  purchaser;  and  his  lordship  expresses  his  de 
cided  approval  of  the  doctrine  of  Boot  v.  French,  28  Am.  Deo.  482,  on  that 
point. 

Elbctiov  to  AnriBM  or  DisAFmiM,  whsn  and  how  Exebcisbd. — ^The 
general  rule  is,  that  a  vendor  must  exercise  his  right  of  election  to  affirm  or 
disaffirm  a  fraudulent  sale,  within  a  reasonable  time  after  the  discovery  of 
the  fraud,  and  before  the  rights  of  innocent  third  persons  become  involved; 
Oahes  v.  Tttrquand,  L.  R.,  2  Eng.  and  Ir.  App.  325;  Reese  River  Silver  Mining 
Co.  V.  Smiih,  4  Id.  64;  BtUkley  v.  Morgan,  46  Conn.  393;  Coftb  v.  Ilatfieid, 
46  N.  T.  533;  Barnard  v.  Campbell,  58  Id.  73;  S.  C,  17  Am.  Rep.  208.  But 
the  vendor  may  keep  the  question  open,  it  seems,  so  long  as  he  does  nothing 
to  affirm  the  contract,  and  so  long  as  no  innocent  third  party  acquires  any 
interest:  Clough  v.  London  etc.  R.  FT.  Co.,  L.  R.,  7  Rx.  26.  He  may  disaffirm 
the  sale  even  after  action  brought  by  the  vendee's  agent  to  recover  the 
goods,  if  the  fraud  is  then  discovered,  although  he  has  previously  undertaken 
to  stop  the  goods  in  transitu  under  the  mistaken  notion  that  the  transit  still 
continued,  when  in  fact  it  was  ended:  Id.  But  the  election  once  made  ia 
binding  forever:  Id.  The  vendor  can  not  both  affirm  and  disaffirm.  He  can 
not  treat  the  sale  as  valid  and  recover  judgment  for  the  price,  and  at  the 
same  time  repudiate  the  sale  for  fraud  and  recover  the  goods  from  third  per- 
sons to  whom  they  have  been  assigned  for  value:  Lloyd  v.  Brewster,  28  Am, 
Dec.  88,  and  note. 

A  sale  on  credit  procured  by  fraud  may  be  rescinded  before  the  credit  ex- 
pires by  bringing  trover  or  replevin  for  the  goods:  Ferguson  v.  Carrington,  9 
Bam.  &  Cress.  59;  S.  C,  17  Eug.  Com.  L.  37:  Kellogg  v.  Turpie,  2  Bradw. 
<I11.)  55;  DeOone  v.  liuU,  47  Md.  112.  And  it  is  held  in  Hodgeden  v.  Hub- 
bard, 18  Vt.  554,  that  the  vendor  may  retake  the  property,  using  no  more 
force  than  necessary,  and  that  he  may  use  jsuch  additional  force  as  may  b» 
required  to  accomplish  the  retaking  where  the  fraudulent  purchaser  draws  i 
weapon  and  resists  such  retaking.  The  disaffirmance  must  bo  total,  as  already 
intimated.  Hence,  if  the  vendor  after  knowledge  of  the  fraud  accepts  any 
benefit  under  the  contract,  or  takes  security  for  the  price,  he  shall  be  deemed 
to  have  affirmed  the  sale  and  can  not  afterwards  disaffirm  it:  Cobb  v.  ffa^/Uldm 
Am.  Dm.  Vol.  XZZni~45 
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46  N.  Y.  533;  JosUn  v.  Catoee,  52  Id.  90;  Oregonf  y.  SehomeO,  56  LmL  lOU 
Where  the  yendor  takes  from  the  yendee  an  aasignmeiit  of  his  claim  to  asnr- 
plns  that  may  result  to  him  npon  an  assignment  for  the  henefit  of  creditors^ 
although  it  is  stipulated  in  the  assignment  that  he  is  not  to  be  thereby  pre- 
cluded from  reclaiming  the  property,  this  is  neyertheless  a  binding  aflfimianoei 
Jodm  y.  CoiMe,  52  N.  Y.  00.  If  the  yendor  sues  on  the  contract  for  the  price,  h« 
affirms  the  contract,  and  can  not  afterwards  set  up  title  to  &e  goods  cm  the 
ground  of  the  original  fraud:  DitbUe  y.  Shddon,  lOBlatch.  178;  nor  can  he  dis- 
continue the  suit  and  disaffirm  the  contract:  Butler  v.  ffildrah,  5  Mete.  49; 
Butkleif  y.  Morgan,  46  Conn.  393.  If  suit  is  brought  for  the  price  before  the 
term  of  credit  expires,  it  is  premature;  for,  as  already  stated,  the  contact  must 
be  affirmed  or  disaffirmed  as  a  whole,  and  consequently  the  yendor  can  not,  on 
the  ground  of  the  fraud,  rescind  the  credit  and  sue  for  the  price  immedists^^ 
thus  oonyerting  the  transaction  into  a  cash  sale:  Ferguson  y.  CarrititjUni,  9 
Bam.  &  Cress.  59;  S.  C,  17  Eng.  Com.  L.  37;  SlruU  v.  Smith,  1  Cromp.  Mee.  k. 
R.  311;  Bead  y.  ^u^At»son,3 Camp.  351;  Keiiogg  v.  Turpie,  2  Bradw.  (HI.)  So; 
Ddlone  y.  fftdl,  47  Md.  112;  WhUlock  y.  Heard,  3  Rich.  (S.  C.)  88.  A  con- 
trary  doctrine  to  this  is  laid  down  in  J)e  Symons  y.  MinthtBichj  1  fisp.  430, 
where  it  is  held  that  the  yendor  may  in  such  a  case  sue  immediately,  not- 
withstanding the  credit.  In  Botk  y.  Palmer,  27  Barb.  652,  the  aetioa  was 
for  the  price  of  the  goods,  and  was  brought  before  the  term  of  credit  expired, 
the  complaint  setting  out  the  fraud  and  alleging  that  by  reason  thereof  the 
defendant  became  liable  to  pay  the  price  immediately.  The  action  was  sus- 
tained on  the  ground  that  the  vendor  on  rescinding  could  either  soe  in  tort, 
or  on  an  implied  contract  to  pay,  waiving  the  tort.  A  similar  concltiaoD 
was  reached  in  Wigand  v.  Sichel,  3  Keyes,  120,  where,  howeyer.  Hunt,  J., 
who  deliyered  the  opinion,  put  the  decision  on  the  ground  that  it  was  the 
credit  merely,  and  not  the  sale  that  was  rescinded.  He  said:  '*  It  is  not 
accurate  to  say  that  the  plaintifis  sought  to  avoid  the  contract  of  sale.  It  is 
the  credit,  only,  that  is  sought  to  be  avoided.  It  was  a  sale  of  goods  whidi 
the  plaintifib  by  their  action  affinned.  It  was,  however,  a  sale  where  the 
credit  was  obtained  by  fraud,  and  in  law  amounted  to  a  sale  for  cash.  In 
stating  it  in  their  complaint,  therefore,  to  be  a  sale,  and  for  cash,  the  plaint- 
iffii  but  stated  the  contract  according  to  its  legal  effect.  They  did  not  seek 
to  avoid  the  contract  of  sale.  They  endeavored,  merely  by  proof  of  the 
act  of  fraud,  to  reduce  the  transaction  to  a  cash  sale.** 

It  seems  to  us  wholly  at  varianoe  with  sound  principles  to  permit  a  vendor 
thus  to  dissect  out  such  parts  of  a  contract  as  are  acceptable  to  him  and  to 
disaffirm  the  residue.  The  position  taken  in  Both  y.  Palmer,  above  referred 
to,  that  the  vendor  on  rescinding  the  contract  in  such  a  case  may  waive  the 
tort  and  sue  in  assumpsit,  presents  the  anomaly  of  pennitting  a  party  to  rely 
upon  a  tort  and  at  the  same  time  to  waive  it.  He  is  allowed  to  rely  upon 
the  tort  to  get  rid  of  his  contract,  and  at  the  same  time  to  waive  the  tort  and 
sue  upon  an  implied  contracts  But  if  he  waives  the  tort,  does  he  not  affiin 
the  express  contract!  That  would  seem  to  be  the  logical  consequenoe,  aaos 
the  existence  of  the  tort  is  the  only  thing  that  prevents  the  contract  ham 
being  absolutely  binding  on  both  parties.  Suing  upon  the  contract  does  not» 
however,  estop  the  vendor  from  setting  up  the  fraud  to  defeat  a  plea  of  a 
dischturge  in  bankruptcy,  where  the  statute  provides  that  the  discharge  shsU 
not  affect  debts  fraudulently  contracted:  Stewart  v.  Emeraan,  52  K.  H.  301. 
There  is  nothing  inconsistent  iu  this,  for,  as  is  well  shown  in  that  case,  thert 
is  no  attempt  to  rely  both  upon  the  contract  and  upon  the  tort  as  a  substsa- 
tive  cause  of  action.  The  suit  is  upon  t]ie  contract  throughout,  and  the  tort 
is  resorted  to,  not  to  disaffinn  the  oontfuct  or  to  affect  it  in  any  way,  bat 
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merely  to  avoid  a  statntory  bar  interposed  to  prevent  the  enforcement  of  the 
Mnitract. 

Vendor  must  Restobi  Conside&ation. — ^In  order  to  rescind  a  sale  on 
fche  ground  of  frand,  the  vendor  must  put  the  other  party  in  statu  quo  by 
restoring  the  consideration  if  he  has  received  it  or  any  part  of  it,  whether  it 
consist  of  money,  goods,  or  notes  of  third  persons:  Kimbail  v.  CfunntTigham, 
3  Am.  Dec.  290;  CamecU  y.  May,  12  Id.  453;  ZhirreU  v.  Simpson,  16  Id.  116; 
OttrtuB  V.  Howell,  39  N.  Y.  215;  Cohb  v.  Ilatjidd,  46  Id.  533;  Chukmhetmer  v. 
Angewine,  81  Id.  394;  Poor  v.  Woodbum,  25  Vt.  234;  BartleU  v.  Drake,  100 
Mass.  176  (citing  the  principal  case).  If  he  has  taken  the  vendee's  own  note 
he  need  not  offer  to  return  it  before  rescinding,  bat  it  will  be  sufficient  if  he 
delivers  it  up  at  the  trial:  Ryan  v.  Brant,  42  HI.  86;  NichoU  v.  Michael,  23 
K.  T.  264,  both  citing  the  principal  case.  He  must  not,  therefore,  have 
parted  with  the  note  before  the  trial:  Poor  v.  Woodbum,  25  Vt  234.  The 
<mly  cases,  however,  in  which  it  is  sufficient  to  surrender  notes  at  the  trial 
without  tendering  them  before  the  action,  are  those  where  the  notes  are 
thoee  of  the  purchaser:  Bassett  v.  Brown,  105  Mass.  558,  referring  to  Thurs* 
ton  V.  Blanchard.  Where  the  note  of  the  vendee  and  of  a  third  person  has 
been  given  for  the  property,  and  the  vendor  wishes  to  rescind  because  of  false 
and  fraudulent  representations  as  to  the  surety's  solvency,  he  may  bring  re- 
plevin, but  must  first  offer  to  return  the  note  and  demand  the  property:  MO' 
riarty  v.  Stofferan,  89  IlL  528.  If  the  vendor  has  received  property  in  pay- 
ment which  he  can  not  restore,  he  must  account  for  the  price  at  which  it  was 
estimated  in  the  oontiuct,  with  interest  thereon:  Durrett  v.  Simpwn,  16  Anu 
Dec.  115.  The  vendor  is  not  bound  to  reimburse  the  fraudulent  vendee  for 
advances  made  to  others  in  consummation  of  the  fraud,  though  he  receive* 
the  benefit  of  such  payment  on  repossessing  himself  of  the  property,  as  where 
the  vendee  has  paid  a  government  tax  to  get  possession  of  the  goods:  Ouek- 
tnheimer  v.  Angevnne,  81  N.  Y.  394.  Nor  is  he  bound  to  refund  a  part  pay- 
ment before  suing,  where  the  vendee  has  funds  sufficient  to  reimburse  him» 
derived  from  sales  of  portions  of  the  goods  while  in  his  hands:  Peters  v.  HitteSp 
48  Md.  506. 

Known  Insolyxnot  not  Disolosbd  does  not  of  Itself  Make  Pubohase 
Fraudulent. — ^It  has  been  repeatedly  determined  that  the  mere  ^t  that  a 
purchaser  of  goods  on  credit  Lb  insolvent,  and  knows  himself  to  be  so,  and  yet 
does  not  disclose  that  fact  to  the  vendor,  is  not  enough  to  render  the  sale 
fraudulent  and  voidable,  if  no  questions  are  asked  on  that  point,  and  no  trick 
or  fraud  b  resorted  to  to  conceal  the  insolvency,  and  if  there  is  no  precon- 
ceived design  not  to  pay  for  the  goods:  Story  on  Sales,  sees.  174, 176;  Benj. 
on  Sales,  sec.  440,  note  to  Am.  ed. ;  Cross  v.  Peters,  10  Am.  Dec.  78;  BidavU 
V.  Wales,  19  Mo.  36;  Mears  v.  Wnpl*'S,  3  Houst  (Del.)  581;  Bell  v.  EUis,  33 
CaL  620,  overruling  Seligman  v.  Kalhnan,  8  Id.  207;  PoioeU  v.  Bradlee,  9  Gill 
ft  J.  220;  Bucklei/  v.  Artcher,  21  Barb.  585;  King  v.  Phillips,  8  Bos.  603;  fUl* 
V.  Payne,  7  Hun,  586;  Bynl  v.  Hall,  2  Keyes,  646;  Nichols  v.  Pinner,  18  N, 
Y.  295;  Nichols  v.  Michael,  23  Id.  264;  Henneqvtn  v.  Naylor,  24  Id.  139; 
Wright  v.  Brown,  67  Id.  1 ;  Talcott  v.  Henderson,  31  Ohio  St.  162;  S.  C,  27  Am. 
Bep.  501,  and  note;  OarhuU  v.  Bank,  22  Wise.  384;  RedingUm  v.  Roberts,  25 
Vt.  686;  Coni  rrs  v.  /;«;««,  2  Mason,  236;  Ex  parte  Whittaker,  L.  R.,  10  Ch. 
App.  446.  In  the  case  last  cited,  James,  L.  J.,  says  on  this  point:  "A  man 
is  not  lx>und  to  tell  all  his  affairs  to  those  with  whom  he  deals,  though  he 
must  not  say  anything  which  amounts  to  a  misrcpresentatior.."  In  that  cuts 
the  purchaser  knew  that  bankruptcy  proceedings  ha<l  already  been  com* 
mcnccd  against  him,  and  yet  the  learucd  ,iud((c  says  that  "  he  might  r.uppuse 
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he  had  a  chanoe  of  paying"  the  small  debt  upon  which  the  proceedings  orig 
inated.  and  thns  put  an  end  to  them.  Certainly,  if  the  parchaaer,  thougk 
knowing  himself  inaolTent^  intends  to  pay,  and  has  a  reasonable  exx>ectatiov 
of  being  able  to  do  so,  he  ought  not  to  bo  deemed  guilty  of  a  fraud:  TalcoU  y. 
Eendenon,  31  Ohio  St.  162;  S.  C,  27  Am.  Rep.  501.  Even  if  he  has  no  such 
reasonable  expectations,  it  is  held  in  Bigga  ▼.  Barry y  2  Curt.  259,  not  to  be  suf- 
ficient to  authorize  a  rescission  for  fraud,  unless  there  is  a  fraudulent  purpose, 
although  it  may  induce  a  jury  to  find  a  fraudulent  purpose.  The  doctrine  of 
Johnton  ▼•  MoneU,  2  Abb.  App.  Deo.  470,  as  stated  in  the  reporter's  head-note, 
is  in  direct  confiict  with  the  cases  above  cited.  The  head-note  is,  that  '*  the 
mere  omission  of  one  purchasing  goods  on  credit,  to  disclose  the  fact  that  he 
is  insolvent  and  unable  to  pay,  is  sufficient,  without  any  affirmative  represen- 
tation, to  render  the  purchase  fraudulent  and  the  sale  void."  On  examining 
the  case,  however,  it  will  be  found  that  the  doctrine  really  laid  down  in  it  was 
that  concealment  of  insolvency  was  a  matter  of  evidence,  from  which  a  jury 
might  find  a  fraudulent  purpose  not  to  pay.  There  is  nothing  in  the  case  giv- 
ing countenanoe  to  the  doctrine  that  concealment  of  insolvency,  without  a 
fraudulent  design  not  to  pay,  is  sufficient  to  render  a  sale  voidable  for  fraud. 

PaBCX>NOBiy>D  DisiGM  NOT  TO  Pat  IS  Enouoh. — In  some  cases  courts  have 
gone  so  far  as  to  hold  that  even  if  there  is  coupled  with  the  purchaser's 
knowledge  sad  concealment  of  his  insolvency,  a  distinct  purpose  not  to  pay 
for  the  goods,  the  sale  is  nevertheless  not  fraudulent  and  voidable,  but  that 
"  there  must  have  been  actual  artifice  intended,  and  fitted  to  deceive,  before  a 
man  can  claim  that  he  has  been  defrauded:"  8mUh  v.  SmifJi,  21  Pa.  St.  367; 
Backeniosi  v.  Sp^her,  31  Id.  324.  See  also  BeU  v.  Ellis,  33  CaL  620,  and  the 
opinion  of  Selden,  J.,  in  IfichoU  v.  Michael,  23  N.  Y.  274,  approving  the  some 
doctrine.  ''The  right  of  reclamation  after  delivery,**  says  Lowrie,  J.,  in 
Smith  V.  Smiiht  21  Pa.  St.  372,  "exists  only  where  an  action  of  deceit 
would  lie."  The  ground  upon  which  this  doctrine  is  rested  in  that  case,  is 
that  in  order  to  constitute  a  fraud,  there  must  be  some  act  concurring  with 
the  intent  not  to  pay,  because  an  intent  to  commit  fraud  is  not  itself  a  fraud, 
and  that  the  act  of  purchasing  is  not  such  an  act  as  will  complete  the  fraud, 
because  it  is  in  itself  a  lawful  act.  This  ressoning,  however,  is,  it  seems  to 
OS,  effectually  answered  in  the  able  and  elaborate  opinion  of  Doe,  J.,  in  Steuh 
art  V.  Bhunon,  52  N.  H.  301.  He  says  in  substance,  that,  while  an  intent 
not  to  pay  for  the  goods,  if  standing  alone,  would  not  constitute  a  fraud,  yet  il 
that  intent  is  concealed,  there  is  a  concealment  ^i  a  material  fact,  because  the 
expectation  of  payment  is  the  vendor's  sole  inducement  for  parting  with  the 
goods.  Here,  then,  is  the  fraudulent  intent,  coupled  with  the  concealment 
which  wUl  make  it  operative,  and  if  the  vendor  is  thereby  induced  to  part 
with  his  property  the  fraud  is  completed.  It  is  true  that  a  purchase  of  goods 
is  a  lawful  act,  but  an  intent  to  pay  is  essential  to  constitute  one  a  purchaser. 
Getting  possession  of  goods  with  an  intention  not  to  pay  is  not  a  purchase,  and 
is  not  a  lawful  act.  It  is  true  that  until  the  term  of  credit  has  expired,  and 
payment  is  not  made,  the  fraudulent  intent  not  to  pay  can  not  be  said  to  be 
consummated.  In  the  interim  the  fraudulent  vendee  may  change  his  purpose 
and  determine  to  pay  as  he  has  promised;  but  he  might  do  the  same  even  if 
there  had  been  positive  misrepresentations,  such  as  to  amount  to  obtaining 
the  goods  under  false  pretenses.  There  is  no  more  reason  for  giving  the 
purchaser  locum  penUentuB,  and  postponing  the  vendor^s  right  to  rescind,  iu 
the  one  case  than  in  the  other.  The  observations  of  Hoar,  J.,  on  this  subject 
in  Dow  v.  Sanboiii,  3  Allen,  181,  are  apt  and  cogent;  he  says:  '*  We  can 
entertain  no  doubt  that  when  goods  arc  purchased  with  a  nreconceivcd  in- 
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bention  not  to  pay  for  them,  this  is  a  fraud  upon  the  vendor  which  will  entitle 
him  to  repudiate  the  sale.  Such  is  the  doctrine  of  the  English  authorities; 
and  although  it  has  been  questioned  in  some  recent  cases  in  Pennsylvania 
and  New  York,  it  rests  upon  sound  principles  of  morality  and  law.  In  such 
a  caao  the  fraudulent  party  pretends  to  be  a  purchaser  when  he  is  not,  but  ia 
in  fact  attempting  to  obtain  possession  of  the  property  of  another  dishonestly, 
with  a  view  to  deprive  him  of  it  without  consideration.  As  far  as  the  buyer 
is  concerned,  the  whole  sale  is  a  mere  fiction,  a  delusion,  imposed  upon  the 
seller  to  induce  him  to  part  with  the  possession.  If  it  be  said  that  a  mere  in- 
tention does  not  constitute  a  fraud,  the  answer  is,  that  the  purchase  with  such 
a  fraudulent  intention  is  a  fraudulent  act.  In  its  moral  quality,  it  is  hard  to 
distiaguish  it  from  a  larceny.  There  are  other  cases  in  which  an  intention  to 
defraud  entitles  the  party  against  whom  the  fraud  is  meditated,  to  treat  a 
sale  as  a  nullity,  such  as  sales  made  with  intent  to  defraud  creditors.  And 
however  the  law  might  be  held  elsewhere,  in  Massachusetts  a  purchase  of  goodi 
with  an  intent  not  to  pay  fo^  them  is  expressly  recognized  by  statute  as  a 
fraud,  which  will  deprive  the  debtor  of  the  benefit  of  the  act  for  the  relief  of 
poor  debtors,  and  may  subject  him  to  sentence  of  imprisonment:  Gen.  Stat., 
c.  124,  sees.  5,  34;  Rev.  Stat.,  c.  98,  sees.  31,  36." 

It  is  settled  in  accordailce  with  the  two  decisions  just  refeii-dd  to,  by  an 
overwhelming  array  of  authority,  that  a  purchase  of  goods  with  a  precon- 
conceived  design  not  to  pay  for  them,  is  fraudulent,  and  voidable  by  the  ven- 
dor, although  there  may  have  been  no  actual,  express  misrepresentation  of 
any  material  fact.  This  intent,  concealed  from  the  vendor,  is  enough:  Story 
on  Sales,  sec.  176;  Benj.  on  Sales,  sec.  440,  American  notes;  Thompdon  v. 
Jioee^  16  Conn.  71;  Cross  v.  Peters,  10  Am.  Dec.  78;  Ayres  v.  French^  41  Conn^ 
142;  Morrill  v.  Blackmait,  42  Id.  324;  Wiggin  v.  Day,  9  Gray,  97;  Kline  v. 
Baker,  99  Mass.  253;  Shipman  v.  Seymour,  40  Mich.  274;  BidauU  v.  IFoZev 
19  Mo.  36;  S.'c,  20  Id.  546;  BucMey  v.  Artclier,  21  Barb.  585;  Roth  v.  PaU 
mer,  27  Id.  652;  Barnard  v.  Campbell,  65  Id.  286;  S.  C,  on  appeal,  58  N.Y. 
73;  S.  C,  17  Am.  Rep.  208;  King  v.  Phillips,  8  Bosw.  603;  Meacham  v.  Cd- 
Ugnouy  7  Daly,  402;  Johnson  v.  MoTiell,  2  Abb.  App.  Dec.  470;  Nichols  v. 
Michael,  23  N.  Y.  264;  Wright  v.  Brown,  67  Id.  1;  Talcott  v.  Henderson,  31 
Ohio  St.  162;  S.  C,  27  Am.  Rep.  501,  and  note;  Reddingtxm  v.  Roberts,  25 
Vt.  686;  Parker  v.  Byrnes,  1  Low.  539;  Donaldson  v.  Farwell,  93  U.  S.  631; 
Ex  parte  WhUtaker,  L.  R.,  10  Ch.  App.  446;  Davis  v.  Mc  WhirUr,  40  U.  C., 
Q.  B.  598.  A  mere  intention  not  to  pay  at  the  time  agreed  on  is  not  sufiBcient; 
the  intent  must  be  never  to  pay:  Btdanlt  v.  Wales,  20  Mo.  546.  The  exist- 
ence of  such  intent  ia  a  question  for  the  jury:  Byrd  v.  Hall,  2  Keyes,  646.  It 
need  not  be  proved  by  direct  evidence;  indeed,  in  most  cases,  that  would  be 
impossible;  but  it  may  be  inferred  from  the  circumstances  of  the  case:  John* 
son  V.  Monell,  2  Abb.  App.  Dec.  470.  If  the  purchaser  has  no  reasonable  ex- 
pectation of  being  able  to  pay,  it  is  equivalent  to  an  intent  not  to  pay,  or, 
more  accurately  speaking,  an  intent  not  to  {Miy  is  to  be  presumed:  TaicoU  v. 
Henderson,  31  Ohio  St  162;  S.  C.,  27  Am-  Rep.  501;  Johnson  v.  Mwiell,  2 
Abb.  App.  Dec.  470;  Powell  v.  Bradlee,  9  Gill  k  J.  220.  See,  also.  Biggs  v. 
Barry,  2  Curt.  259.  A  particular  intent  to  defraud  the  vendor  need  not  be 
shown,  it  seems,  where  a  general  intent  to  defraud  by  continuing  to  purchase 
on  credit,  the  purchaser  knowing  himself  to  be  hopelessly  insolvent,  is  proved: 
MuUikin  v.  Millar,  12  R,  I.  296. 

Otukr  Facts  SarpiciEWT  to  Warrant  a  Pkesumption  of  a  fraudulent 
intent,  which  will  render  the  sale  voidable,  are:  Where  payment  is  made  in 
counterfeit  money,  in  woHhloss  securities),  or  in  property  to  which  the  vendee 
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had  no  title:   WilUcuna  v.  Oioen,  6  Qzatt  268;  Green  v.  Uumphrty^  00  Pa.  St 
212;  Maammg  v.  AJhee,  11  Allen,  523;  Waiera  ▼.  VanWhUtie,  3  Am.  Dec 387. 
flo  where  the  vendee  immediately  reaella  the  goods  at  a  lower  price,  or  aangni 
them  to  preferred  creditors,  or  abeoonda,  taking  with  him  all  his  available 
aaBets,  soon  after  the  poxchaae:  Fergumm  v.  Carringtan^  9  Bam.  &  Cress.  59; 
8.  0.,  17  Eng.  Com.  L.  37;  Byrd  v.  IlaU,  2  Keyes,  64G;  Dams  v.  MeWbirier, 
40  U.  C,  Q.  B.  598.    Fraud  may  be  inferred  also  from  oontempoFaneoos deal- 
ings with  other  parties,  showing  frandnlent  views:  Heimeqvin  v.  Noj^,  24 
K.  T.  139;  Wiggin  v.  Dap,  9  Gray,  97;  MuliiUn  v.  Millar,  12 IL  I.  29a    Of 
•oorse,  where  there  are  actual  false  and  fraudulent  representations  as  to  a 
material  fact  at  the  time  of  the  sale,  there  can  be  no  question  as  to  the  fiaod- 
ulent  nature  of  the  purchase,  or  as  to  its  being  voidable  by  the  vendor:  Johh 
son  v.  Peck,  1  Woodb.  &  M.  334.    The  representations  must  be  both  false  and 
fraudulent:  Morae  v.  DeeurborTi,  109  Mass.  593^     But  they  need  not  be  such 
as  would  be  required  to  support  an  indictment  for  obtaining  goods  uzider  falsa 
pretenses:  NiehoU  v.  Michael,  23  N.  Y.  264.    They  must  be  made  as  to  smne 
material  fact,  and  not  as  to  a  mere  opinion  respecting  the  purchaser's  sol- 
vency, and  of  that  the  jury  must  judge:  Morae  v.  Sluuo,  124  Mass.  59;  Stnbba 
V.  Johnaon,  127  Id.  219.     An  expression  of  opinion,  however,  which  neces- 
sarily involves  a  misrepresentation  or  concealment  of  a  material  fact,  in  an- 
swer to  an  interrogatory,  may  amount  to  a  fraudulent  representation;  as 
where  a  purchaser  of  a  life  insurance  policy,  knowing  that  the  party  insured 
was  on  his  death-bed,  which  was  tmknown  to  the  vendor,  and  being  asked  by 
the  vendor  as  to  his  opinion  of  the  value  of  the  policy,  made  such  an  answer 
as  to  leave  the  vendor  off  his  guard  as  to  the  real  condition  of  affiairs:  Jonea 
V.  Keene,  2  Moo.  &  E.  348.    False  representations  as  to  what  those  associ- 
ated with  the  purchaser  in  making  the  purchase  would  be  willing  to  give  for 
the  property,  are  not  such  false  and  fraudulent  representations  as  will  render 
the  sale  voidable:   Vernon  v  Keya,  12  East,  32.     Said  Lord  EHenboroo^,  de- 
.  livering  the  opinion  in  that  case:  * '  Is  a  buyer  liable  to  an  action  of  deceit  for 
:  misrepresenting  the  seller's  chance  of  sale,  or  the  probability  of  his  getting  a 
.  better  price  for  his  commodity  than  the  price  which  such  proposed  buyer 
\ offers?    I  am  not  aware  of  any  case,  or  recognized  principle  of  law,  upon 
-which  such  a  duty  can  be  considered  as  Incumbent  upon  a  party  bargaining 
for  a  purchase.    It  appears  to  be  a  false  representation  in  a  matter  merely 
gratia  dictum,  by  the  bidder,  in  respect  to  which  the  bidder  was  under  no 
legal  pledge  or  obligation  to  the  seller  for  the  precise  accuracy  and  oorrectasM 
of  his  statement,  and  upon  which  therefore  it  was  the  seller's  own  indiscre- 
tion to  rely." 

Further,  it  must  appear  that  the  representations  were  such  as  to  deceive  a 

prudent  man,  and  were  actually  relied  upon  by  the  vendor.    If  the  vendor 

relied,  not  upon  the  representations  as  to  solvency,  but  upon  his  previous 

knowledge  of  the  purchaser's  character,  derived  from  a  course  of  dealing,  it 

seems  the  sale  can  not  be  avoided  for  fraud :  Ortgory  v.  SchoeneU,  55  Ind.  101. 

The  representations  may  be  made  by  an  agent  of  the  purchaser,  or  by  one  to 

whom  ho  refers  the  seller  for  information:  KUne  v.  Baher,  99  Mass.  253; 

Ilarner  v.  Fiaher,  68  Pa.  St  4o3;  MuiUkin  v.  MiUar,  12  R.  I.  296;  /Vtetm- 

mtma  v.  Jodin,  21  Vt  129.    As  to  concealment  of  facts  affecting  the  value  of 

the  property,  the  better  opinion  would  seem  to  be  that  such  concealment  does 

not  amount  to  fraud,  unless  there  is  such  a  relation  between  the  parties  as  to 

make  it  the  vendee's  duty  to  disclose  the  facts  within  his  knowledge,  or  unlesi 

ho  docs  something  to  mislead  the  seller:  Benj.  on  Sales,  sec  447;   Story  on 

Sales,  sec  174;  Laidlaw  v.  Organ,  2  Wheat.  178;  Kintzing  v.  McEbxOk,  5 

Pa.  St.  467;  BuOer'a  appeal,  26  Id.  63:  Fiaher  v.  Budlong,  10  B.  L  527. 
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Pringipal  case  is  cited  in  Bom  y.  Ktiox,  10  Mete.  44 ;  SalUbury  ▼.  Ocur* 
goA,  Id.  448;  Thayer  v.  Twmer,  8  Id.  552;  Busting  v.  RuXy  2  Ciuh.  49;  BtUler 
▼,  OoUmg,  12  OaL  402,  to  the  point  that  where  an  original  tortious  taking  or 
actual  coovenion  is  proved,  a  demand  is  nnnecessary  before  soing  in  trover. 
It  in  cited  also  to  the  following  points:  that  a  note  is  not  a  payment  for  goods 
•o  long  as  it  remains  in  the  vendor's  hands  not  negotiated:  Ourtia  v.  Hubbard^ 
9  Mete  328;  that  where  a  note,  though  in  form  negotiable,  is  not  intended 
«B  ft  payment,  it  will  be  regarded  rather  as  a  liquidation  and  adjustment  of  the 
amcnmt  due  than  as  a  payment:  Morton  ▼.  Austin^  12  Gush.  392. 


VALENTtNB  V.  BoSTON. 

[33  Pzoszanio,  76.] 

BaEDUcmoH  of  the  Width  ov  a  Street  bt  Vote  of  the  Town  operates 
a  discontinuance  of  so  much  of  it  as  is  thereby  excluded. 

Town  AoQumss  a  Bight  of  Way  over  a  Strip  of  Land  adjoining  a  town- 
way  which  has  been  left  open  to  the  public  and  uninterruptedly  used  as 
a  part  of  the  way  for  more  than  forty  years. 

Condemnation  of  Land  for  a  Street  over  which  the  Town  has  a  Bight  of 
way  by  uninterrupted  use,  does  not  entitle  the  owner  to  damages. 

Wat  mat  be  Aoquiked  by  Dedication  or  user. 

Tvtentt  Tears*  Use  of  Land  as  a  Wat  Baises  a  Presumption  that  it 
has  been  dedicated  by  the  owner  for  a  way,  and  forty  years'  use  of  the 
land  as  a  way  gives  the  public  a  right  of  way  over  it. 

Petition  to  the  court  of  common  pleas  for  a  juiy  to  assess 
damages  for  a  strip  of  land  appropriated  for  a  street  in  Boston, 
called  Broad  street.  At  the  trial,  the  taking  of  part  of  the  land 
was  admitted,  but  the  taking  of  the  remainder,  amounting  to 
three  hundred  and  seventy-four  feet,  was  denied,  as  it  was  al- 
leged that  the  city  had  a  right  of  way  over  this  part  before  and 
at  the  time  of  the  appropriation  for  Broad  street.  The  petition- 
ers produced  a  record  of  the  city,  from  which  it  appeared  that 
on  October  31,  1683,  the  selectmen  staked  out  a  highway.  Sea 
street,  fifty  feet  in  breadth,  on  the  easterly  side  of  the  proprie- 
tors' land.  A  record  of  a  vote  of  the  town,  in  1736,  by  which 
the  width  of  Sea  street  was  reduced  to  thirty-five  feet,  was  also 
produced.  The  easterly  side  of  Sea  street,  as  thus  reduced, 
and  the  southwesterly  side  of  Summer  street,  intersect  each  other 
at  an  acute  angle.  Nearly  a  century  ago,  the  former  owners  of 
the  petitioners'  land  set  their  building  back  from  the  intersection 
of  tiie  two  streets,  leaving  a  triangular  piece  open  to  the  public 
use,  which  is  included  in  the  fifteen  feet  cut  off  from  Sea  street 
in  1736,  and  is  the  land  now  in  question.  The  petitioners  con- 
tended that  the  reduction  of  Sea  street  operated  as  a  discontinu- 
ance of  it  over  the  fifteen  feet,  and  that  the  land  in  question 
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ootQd  not  be  re-established  as  a  way,  unless  laid  out  again  ac- 
cording to  the  statute,  and  therefore  belonged  to  the  petitioners, 
who  were  abutters,  on  both  sides  of  the  way.  Thej  requested 
the  judge  to  instruct  the  jury  to  that  effect;  and  farther,  that  a 
town-way  could  not  be  acquired  by  dedication,  or  in  any  other 
manner  than  by  laying  it  out  for  that  purpose  pursuant  to  the 
statute.  The  judge,  however,  instructed  the  jury  that  a  way 
could  be  acquired  by  dedication;  that  user  for  twenty  years 
would  raise  a  presumption  of  dedication,  and  that  a  user  for 
forty  years  would  give  the  public  an  absolute  right  of  way;  to 
which  the  petitioners  excepted. 

Osgood^  for  the  petitioners. 

Pickering,  city  solicitor ,  contra. 

By  Court,  Mobton,  J.     The  mayor  and  aldermen  laid  out  a 
highway  called  Broad  street,  diagonally  across  the  petitioners' 
land,  for  which  they  now  seek  a  remuneration.     The  only  ques- 
tion in  the  case  relates  to  the  amount  of  damages;  which  de- 
pends on  the  quantity  of  land  taken.    Broad  street  terminates 
at  Sea  street  upon  the  petitioners'  land,  and  the  quantity  taken 
will  depend  upon  the  boundary  of  the  latter  street.     This  is  an 
ancient  street,  which  has  been  used  as  such  for  more  than  a  cen- 
tury.    There  is  no  question  but  the  boundaries  of  it  are  well 
defined  and  clearly  ascertained,  according  to  such  public  use. 
But  if  any  uncertainty  did  exist  as  to  the  line  of  the  street,  the 
mere  lapse  of  time  would  define  it  by  the  buildings,  as  they 
stood  at  the  laying  out  of  Brood  street:  Stat.  1786,  c.  67,  sec.  7; 
Bey.  Stat. ,  c.  24,  sec.  61.    But  it  has  been  argued  for  the  petition- 
ers, that  Sea  street  has  been  laid  out  according  to  law;  that  the 
lines  of  it  are  clearly  ascertainable  by  the  record,  and  that  these 
lines  leave  to  the  petitioners  a  narrow  strip  of  land  in  front  of 
their  building,  containing  three  hundred  and  seventy-four  feet. 

It  appears  that  Sea  street  was  laid  out  by  the  town  in  1683. 
It  was  at  first  fifty  feet  wide;  but  in  1736  the  town  voted  to  re- 
duce the  width  to  thirty-five  feet.  There  can  be  no  doubt  that 
the  street  was  originally  laid  out  as  a  town  way.  It  was  done  by 
the  selectmen,  who,  at  that  time,  had  the  power  to  lay  out  town 
ways,  without  the  approbation  of  the  town:  Anc.  ChartesB, 
etc.,  127,  269.  Nor  can  there  be  any  doubt  that  the  acts  of  the 
selectmen  and  the  votes  of  the  town,  in  reducing  the  width  (d 
the  street,  operated  as  a  discontinuance  of  so  much  of  it  as  was 
excluded  by  the  reduction  of  the  width:  Anc.  Charters,  etc., 
459;  Gommonwealth  v.  Inhabitants  of  Westborough,  3  Mass.  406. 
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In  this  state  of  things  the  owners  of  the  petitioners'  estate, 
which  was  then  in  the  comer  formed  hj  the  ohlique  intersection 
of  Sea  street  and  Summer  street,  to  render  less  acute  the  angle 
thus  formed  and  with  a  view  to  improve  their  own  estate  or  to 
accommodate  the  public,  or  both,  placed  their  buildings  ten  feet 
back  from  the  angle,  making  Sea  street  at  this  point  forty-five 
instead  of  thirty-five  feet  wide,  and  thus  leaving  open  for  public 
use  the  little  triangle  now  in  controversy.  In  this  situation  the 
street  remained  for  almost  a  centuiy.  After  this  lapse  of  time, 
and  after  so  long  a  user  of  this  land  by  the  public,  the  respond- 
ents contend  that  they  have  a  right  to  continue  to  use  it  without 
making  compensation  for  it.  These  facts,  they  argue,  are  abun« 
dant  evidence  of  an  easement  in  the  city  or  in  the  public. 

To  this  it  is  objected,  that  the  street  in  question  appears  from 
the  records  to  be  a  legal  town  way,  estabhshed  according  to  the 
provisions  of  the  statutes,  and  that  a  town  way  can  not  be  cre- 
ated or  acquired  by  dedication,  user,  or  a  presumption  of  a  grant, 
so  that  no  additional  width  can  be,  by  any  means,  acquired  to 
such  a  way. 

In  CommonweaUh  v.  Newbury y  2  Pick.  54,  and  CommonweaUh  v. 
Law,  3  Id.  408,  it  seems  to  be  holden,  that  a  town-way,  as  such, 
and  with  its  statutory  properties  and  qualities,  can  be  acquired 
only  in  the  method  specially  pointed  out  in  the  statute.  And 
these  positions  we  have  now  no  occasion  to  call  in  question. 
Because  if  this  strip  of  land  may  not  be  deemed  a  part  of  a  town 
way,  it  Joes  not  necessarily  follow  that  the  public  or  the  city 
may  not  have  an  easement  in  it  of  some  other  character.  When 
those  decisions  were  made,  the  doctrine  of  dedication  had  not 
been  recognized  as  the  law  of  this  state:  Hinckley  v.  Hastings ,  2 
Id.  1G2.  Since  that  time  it  has  been  fully  culopted,  in  the 
case  of  Hobbs  v.  InlwbUanis  of  Lowell,^  So  in  Commonwealth  v. 
LoWy  it  is  said  a  town  "  may  become  seised  of  a  right  of  way  by 
grant,  prescription,  or  reservation.  A  grant  also  may  be  pre- 
sumed from  continued  occupation,  as  well  in  favor  of  a  corpora- 
tion as  of  an  individual:"  3  Pick.  413.  Now  from  the  uninter- 
rupted public  use  of  this  land  for  a  centuiy,  we  can  entertain  no 
doubt  that  an  easement  was  established  in  it.  And  whether  it 
may  have  been  acquired  by  a  grant,  or  dedication,  or  the  pre- 
Kuni2)tiou  of  a  laying  out,  and  whether  it  may  be  viewed  as  a 
private  way  for  the  town  or  as  a  highway  for  the  public,  seema 
to  us  to  be  useless  speculation;  for  in  either  event  the  owners 
held  it  subject  to  a  servitude,  and  the  public  or  the  city  had  ac- 
quired an  easement  over  it. 

1.  19  Pick.  406;  S.  C,  31  Am.  Deo.  Deo.  146. 
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Although  the  mode  of  establishing  town  ways  and  oounty 
roads  may  be  very  dissimilar,  yet  as  to  the  public  there  is  very 
little  difference  between  them.  They  are  both  highways,  and 
alike  open  to  all  the  citizens  of  the  commonwealth.  The  towns 
within  whose  territorial  limits  they  lie  are  equally  bound  to  keep 
both  in  repair,  and  equally  liable,  civiliier  and  crimirialUer,  for 
the  neglect  to  perform  this  duly.  However  wise  the  distinction 
between  them  might  have  been  in  the  early  settlement  of  the 
country,  there  seems  to  be  very  little  utiUiy  in  the  further  con- 
tinuance of  it.  The  difference  between  the  two  seems  to  be 
whoUy  abolished  in  the  city  of  Boston.  Every  street  laid  out 
by  the  mayor  and  aldermen  is  now  a  public  highway:  Bev.  Stai, 
c.  24,  sec.  54. 

On  the  whole  we  are  satisfied  with  the  instructions  of  the 
learned  chief  justice  of  the  common  pleas,  which  were  excepted 
to.  It  was  unnecessary  to  give  the  instruction  requested  in  re- 
lation to  town  ways.  And  the  general  directions,  *^  that  a  way 
might  be  aoqtuKKi  by  dedication  or  user,  that  twenty  years'  use  of 
land  as  a  way  would  raise  a  presumption  that  it  had  been  dedi- 
cated by  the  owner  to  the  public  for  a  way,  and  that  forty  years' 
use  of  the  land  as  a  way  would  give  the  public  a  right  of  way 
over  it,"  are  in  themselves  correct  and  all  that  the  case  required. 

Exceptions  overruled,  and  judgment  of  the  common  pleas 
affirmed. 


ESTABLTSHMKNT  OF  StKEET  OR  WaT  BT  DEDICATION  OB  JJjXUITKRRXmED 

Us£:  See  GomTMSsioners  ▼.  Taylor^  1  Am.  Dec.  647;  Oayetty  ▼.  Bethunt,  7  Id. 
188;  Underwood  v.  StuyveaatU,  10  Id.  215;  Witter  v.  Harvey,  Id.  650;  Barker 
V.  Clark,  17  Id.  428;  Melvin  y.  WhUtTig,  20  Id.  524;  State  v.  WUkmaon,  21  Id. 
560;  Pomeroy  v.  MilU,  23  Id.  207;  AbbaU  v.  MUU,  Id.  222;  State  v.  Trask, 
27  Id.  555;  Le  Clercq  v.  QaUipolis,  28  Id.  64] ;  Hobbs  y.  LaweU,  31  Id.  145, 
and  Vick  v.  Mayor  etc,  of  Vkkeburg,  Id.  167,  and  the  notes  thereto.  TIm 
principal  case  is  cited  as  an  authority  on  the  point  that  highways  might  bo 
established  by  dedication  in  Massachusetts,  prior  to  the  statute  of  1846,  c. 
203,  in  Commonwealth  v.  FUk,  8  Mete.  243;  Tyier  v.  Stmnly,  10  Biass.  201. 
So  in  Harding  v.  Jatvper,  14  Cal.  649,  and  /not/t  v.  Dixon,  9  How.  (U.  Sw)  30^ 
to  the  point  that  to  constitute  a  dedication  the  circnmstanoes  must  indicate  so 
intention  to  abandon  the  use  of  the  land  exclusively  to  tiie  public  So  in 
Aforse  v.  Stoeker,  1  Allen,  154,  to  the  point  that  a  private  person  laying  out  a 
way  over  his  land  can  not  maintain  trespass  against  one  passing  over  it  whiU 
it  remains  open,  though  he  may  do  so  after  shutting  up  the  way,  the  throw* 
ing  open  of  the  way  being  a  license  and  not  a  dedication,  and  therefore  revo- 
cable. 
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VaLBKTINE  V.  PiPBR. 

[22  PicKsmio,  85.] 

8booki>ab.t  EvmxKCE  ow  the  Exscunox  of  Instrvmxnt  Eubodtkd  dt  a 
FoRUON  Country  is  admissible  without  proving  that  the  attesting  wit- 
nesses are  not  within  the  jurisdiction  of  the  court. 
HAirDWBTTura  ow  the  Maker  of  an  Instrument  Ezeoutbd  in  a  Fobbion 
CouNTRT  may  be  proved  without  proving  the  handwriting  of  the  attest* 
ing  witnesses. 
Acknowledgment  and  Reoordino  of  a  Power  of  Attornet  to  convey 

land  are  unnecessary  to  render  it  admissible  in  evidence. 
PowKR  to  Convst  is  IMPLIED  IN  A  PowER  JO  "  Sell"  real  estate  if  such 
a  construction  is  consistent  with  the  general  tenor  of  the  instrument 
conferring  the  power. 
Jury  mat  Presume  a  Convey anoe  from  Lono-continued  and  Uninter- 
rupted Possession  by  the  presumed  grantee  without  any  adverse  claim 
on  the  part  of  the  presumed  grantor  or  his  heirs,  and  from  other  circum- 
stances rendering  such  presumption  reasonable,  although  no  record  of 
such  conveyance  can  be  found. 
P&nuMPTioN  OF  A  Conveyance  Includes  the  Presumption  of  everything 

necessary  to  give  such  conveyance  effect,  as,  for  instance,  registration. 
Owner  of  Upland  Owns  to  Low-water  Mark,  under  the  Massachusetts 
colony  ordinance,  where  land  is  bounded  on  salt  water  in  which  the  tide 
ebbs  and  flows. 
Pmsumption  of  Qrant  of  Upland  Carries  with  it  Adjacent  Flats  to 
low-water  mark,  without  proof  of  any  actual  adverse  possession  of  the 
flats,  where  there  is  no  evidence  of  a  separate  alienation  of  the  flats. 
Possession  of  Flats  Actually  Taken  by  Wharves  and  Buildings,  and 
continued  for  a  length  of  time  sufficient  to  bar  actions  and  entries,  af- 
fords a  conclusive  presumption  that  the  division  of  such  flats  among  tlie 
coterminous  proprietors  has  been  settied  by  mutual  agreement. 
That  an  Ancient  Street  has  been  Laid  out  across  Flats  on  the  shore 
of  an  arm  of  the  sea  in  conformity  with  the  lines  of  lots  and  of  wharves 
on  one  side  of  such  street,  in  accordance  with  which  the  land  and  flats 
on  that  side  of  the  street  have  long  been  held  and  occupied,  is  evidence 
to  show  that  the  flats  on  the  other  sidtf  of  the  street  were  to  be  divided 
according  to  the  same  course  or  system. 

Wbtt  of  enby.  The  demandants,  relying  on  the  seisin  of 
their  father  Lawson  Valentine,  claimed  a  parcel  of  flats  below 
Sea  street  and  south  of  Summer  street,  in  Boston,  as  appurte- 
nant to  an  ancient  wharf,  at  one  time  known  as  Price's,  but  more 
recently  as  Valentine's  wharf.  Plea,  the  general  issue.  The 
demandants  produced  a  power  of  attorney  to  one  Sullivan,  that 
purported  to  have  been  executed  by  Andrew  Price  in  England. 
and  attested  by  two  subscribing  witnesses;  and  a  deed  executed 
by  George  Sullivan,  as  attorney  for  Price,  to  Lawson  Valentine. 
To  prove  the  power  of  attorney  they  called  a  witness,  who  testi- 
fied that  he  had  had  correspondence  with  Price,  and  believed 
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ihe  signatiire  was  his,  which  testimony  was  admitted,  though 
the  tenant  objected  to  it.  This  instrument  gave  the  attorn^ 
power  to  sell  the  land,  but  did  not  expressly  authorize  the  mak- 
ing of  a  deed.  Part  of  the  upland  of  the  Price  estate  was  for- 
merly owned  by  Maiy  Sweet,  who  died  in  1721;  but  on  seazch- 
ing  the  records,  no  conveyance  of  the  property,  by  her  or  her 
heirs,  was  found,  and  it  did  not  appear  that  either  she  or  her 
heirs  ever  made  any  claim  to  the  flats.  On  this  point  the  judge 
instructed  the  jury  that  they  might  presume  a  grant  from  the 
heirs  of  Mary  Sweet,  if  from  the  evidence  such  a  presumption 
could  reasonably  be  made,  but  that  the  rule  of  presumption  as  to 
the  adverse  possession  of  an  easement  for  twenty  years  was  not 
to  govern  them.  It  appeared  that  originally  there  was  a  continu- 
ous shore  north  and  south  of  Summer  street.  The  demandants 
produced  ancient  records  of  the  cify,  which  showed  that  several 
persons  had  permission  to  build  wharves  from  their  upland  ly- 
ing north  of  that  street.  Records  of  the  laying  out  of  Summer 
street,  and  of  Sea  street,  and  a  grant  of  the  flats  and  land  from 
this  highway  into  the  sea  to  the  proprietors  along  said  way  in 
proportion  to  their  several  grants,  were  also  produced.  The 
jury  were  instructed  in  regard  to  the  division  of  the  flats,  that  if 
'they  thought  Summer  street  was  laid  out  to  conform  to  the  hnes 
of  the  lots  and  wharves  to  the  northward  of  the  street,  that  would 
be  evidence  to  show  that  the  flats  on  the  southward  were  to  be 
divided  by  the  same  course.  If  the  jury  should  so  find,  the  de- 
mandants would  be  entitled  to  the  flats  in  front  of  their  upland 
between  Summer  street  and  a  parallel  line  to  the  south,  so  as  to 
give  them  throughout  the  same  width  the  lot  measured  at  high 
water.  Verdict  accordingly.  If  either  direction  proved  incor- 
rect, a  new  trial  was  to  be  granted;  if  not,  judgment  to  be  en- 
tered on  the  verdict. 

Mason  and  Dexter,  for  the  demandants. 

Hubbard  and  Curtis,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  The  present  case  comes  before  the 
court  upon  a  motion  of  the  defendant  to  set  aside  the  verdict 
and  grant  a  new  trial,  on  the  grounds  of  misdirection,  and  mis- 
take  of  law  in  the  admission  of  evidence,  and  as  a  verdict 
against  evidence.  The  action  was  brought  by  the  heirs  of  Lawson 
Valentine,  to  recover  a  tract  of  flats,  over  which  the  sea  ebbs  and 
flows,  as  appurtenant  to,  and  parcel  of  a  tract  of  land,  bounded 
on  salt  water,  and  the  plaintiffs  began  by  showing  a  title  to  the 
upland,  in  respect  to  which  this  tract  of  flats  was  claimed.    The 
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conaiBted  of  a  wharf,  lying  near  the  bottom  of  Summer 
street,  bounding  on  Boston  harbor,  known  at  different  periods 
as  Valentine's  wharf,  Price's  wharf,  and  Bull's  wharf.  Valen- 
tine claimed  under  sevezal  persons  of  the  name  of  Price. 

The  first  exception  is  to  an  instrument,  purporting  to  be  a 
letter  of  attorney  from  Andrew  Price  to  George  Sullivan.    Evi« 
dence  was  given  tending  to  show  that  Andrew  Price,  at  the 
time  of  making  the  instrument,  and  for  many  years  previous, 
had  resided  in  England,  and  the  instrument  purported  to  have 
been  executed  there.    Under  these  circumstances,  secondary 
evidence  was  offered  to  prove  the  execution  of  the  instrument, 
which  was  objected  to,  without  calling  the  attesting  witnesses, 
or  proTing  that  they  were  not  within  the  jurisdiction  of  the 
court,  but  the  objection  was  overruled,  and  the  secondary  evi- 
dence admitted.    And  the  court  are  of  opinion,  that  this  was 
correct.     If  the  instrument  was  apparently  executed  in  a  for- 
eign country,  we  think  that  fact  raised  a  sufficient  presumption, 
that  the  subscribing  witnesses  were  not  vrithin  the  jurisdiction 
of  the  court,  so  as  to  let  in  other  evidence  of  the  execution. 
If  this  presumption  were  not  admitted,  it  would  be  nearly  im- 
possible ever  to  offer  proof  of  the  execution  of  such  an  instru- 
ment.    It  has  been  held,  that  where  a  witness  appears  to  have 
once  resided  within  the  jurisdiction  of  the  court,  an  inquiry 
made  at  the  place  of  his  former  residence,  and  amongst  those 
who  had  formerly  known  him,  and  not  finding  him,  or  gaining 
intelligence  of  him,  raises  a  presumption  that  he  is  dead  or  be- 
yond tiie  jurisdiction  of  the  court.    But  it  would  be  nearly  im- 
possible to  prove  negatively,  that  a  person  who  attested  a  deed 
twenty  years  ago  in  England,  is  not  now  within  the  state  of 
Massachusetts;  there  is  no  medium  of  proof,  by  which  such  a 
negative  proposition  can  be  established. 

2.  The  second  exception  was  to  the  nature  of  the  proof  offered 
as  secondary  evidence,  which  in  the  present  instance  was  the  tes- 
timony of  one  who  had  corresponded  with  the  constituent  in 
the  letter  of  attorney,  and  testified  to  his  belief  of  the  genuine- 
ness of  the  handwriting.  Different  rules  have  prevailed  on  this 
subject;  in  some  instances,  and  this  we  believe  is  the  more  gen- 
eral rule,  it  has  been  held  that  where  an  instrument  under  seal, 
and  commonly  requiring  attesting  witnesses,  is  to  be  proved  by 
secondary  evidence,  the  handwriting  of  the  subscribing  witnesses, 
is  to  be  proved  in  the  first  instance.  The  court  are  of  opinion, 
that  where  the  attesting  witnesses  are  not  within  the  juris- 
diction  of  the  court,  proof  of  the  handwriting  of  the  party  is  a 
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species  of  proof  which  has  often  been  admitted  in  this  common- 
wealth and  is  more  direct  and  satisfactory  than  that  of  the  hand- 
writing of  the  witnesses.  The  court  are  therefore  of  opinion, 
that  upon  a  cause  shown  for  the  admission  of  secondary  eyi- 
dence,  it  was  competent  in  the  firstinstance  to  offer  proof  of  the 
handwriting  of  the  party  executing  the  instrument. 

3.  It  was  however  further  contended,  that  this  letter  of  attorney 
being  the  instrument  by  force  of  which  the  deed  was  executed, 
under  which  the  plaintiffs  claim,  could  not  be  given  in  evidence  in 
support  of  a  title,  without  being  duly  acknowledged  and  recorded 
according  to  the  statute  in  regard  to  deeds.  This  instrument 
was  in  fact  recorded  July  24, 1821,  but  did  not  purport  to  have 
been  acknowledged,  and  it  was  therefore  contended  that  it  was 
entered  of  record  without  authority,  and  such  registration  was 
a  mere  nullity.  And  we  are  inclined  to  the  opinion  that  if  not 
acknowledged,  or  proved  in  some  of  the  modes  pointed  out  by 
the  statute,  the  act  of  the  register  in  recording  it,  could  not  give 
it  validity.  The  question  therefore  is,  whether  by  law,  a  letter 
of  attorney,  by  force  of  which  a  deed  is  executed,  must  itself  be 
acknowledged  and  recorded,  in  the  manner  required  for  the 
deed  itself.  We  are  not  aware  that  this  question  has  been  di- 
rectly decided;  but  it  seems  probable,  considering  how  fre- 
quently titles  depend  upon  deeds  executed  by  attorney,  that  it 
must  have  often  arisen. 

The  question  depends  upon  a  just  construction  of  the  statutes: 
Stat.  1783,  c.  37,  sec.  4.  The  court  are  of  opinion,  that  the 
statute  can  not  be  so  construed  as  to  extend  to  powers  of  attor- 
ney, authorizing  conveyances  of  real  estate.  Some  of  the 
reasons  applicable  to  the  case  of  deeds,  and  rendering  it  con- 
venient that  they  should  be  placed  on  the  public  registry,  are 
applicable  to  powers,  but  not  all  of  them.  The  object  of  I'^gis- 
tration,  as  has  often  been  decided,  is  not  so  much  to  furnish 
or  preserve  evidence  of  title,  as  to  give  notice  of  the  alienation 
and  transmission  of  estates,  and  of  incumbrances  and  liens 
upon  them.  The  deed  made  by  attorney  and  registered,  gives 
this  notice  as  effectually  as  if  made  personally  by  the  grantor. 
It  does  not  furnish  proof  of  the  execution  of  the  power,  it  is  true; 
but  the  registry  is  not  relied  on  to  furnish  proof,  and  in  fact  it  is 
not  regarded  as  furnishing  proof  of  the  genuineness  of  the  in- 
struments recorded  in  it.  Perhaps  our  system  of  registration, 
with  some  slight  modification,  might  be  made  much  more  avail- 
able to  the  public  benefit  than  it  is,  if  it  were  so  organized  and 
conducted  as  to  famish  prima  facie  proof  of  title;  but  that  is 
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a  question  for  tho  legislature,  and  not  one  of  judicial  considera- 
tion. The  statute  does  not  in  terms  extend  to  powers  of  attor- 
ney, and  we  are  of  opinion  that  they  do  not  come  within  the 
provisions  of  the  statutes.  The  power  of  attorney,  therefore,  in 
the  present  case,  was  rightly  admitted,  without  acknowledgment 
or  statute  proof,  and  without  registration. 

Some  objection  was  taken  to  the  legal  e£E6ct  of  this  instrument. 
It  piurported  to  authorize  the  attorney  to  make  sale  of  the  real 
estate  of  the  constituent,  as  therein  described,  but  there  were  no 
express  words  authorizing  the  attorney  to  execute  a  deed  or 
deeds.  But  the  court  are  of  opinion,  that  the  instrument  is  not 
open  to  this  exception.  Where  the  term  "  sale"  is  used  in  its 
ordinary  sense,  and  the  general  tenor  and  effect  of  the  instru- 
ment is,  to  confer  on  the  attorney  a  power  to  dispose  of  real 
estate,  the  authority  to  execute  the  proper  instruments  required 
by  law,  to  carry  such  sale  into  effect,  is  necessarily  incident.  It 
is  in  pursuance  of  a  general  maxim,  that  an  authority  to  accom- 
plish a  definite  end,  carries  with  it  an  authority,  so  far  as  the 
constituent  can  confer  it,  to  execute  the  usual  legal  and  appro- 
priate measures  proper  to  accomplish  the  object  proposed.  A 
power  of  attorney  might  be  so  drawn  as  to  authorize  the  attor- 
ney to  make  sale  of  an  estate,  where  it  might  be  apparent  that 
it  was  the  intention  of  the  constituent  to  authorize  the  attorney 
to  negotiate  for  a  sale,  leaving  it  to  the  constituent  afterwards  to 
ratify  it  and  to  execute  deeds.  Should  it  appear,  either  from  the 
restricted  words  used,  or  from  the  tenor  of  the  whole  instru- 
Inent,  that  such  was  the  intent,  it  ought  to  be  construed  as  con- 
ferring such  a  restricted  x^ower  only.  In  the  present  case,  we 
think  it  was  the  intent  of  tho  constituent  to  confer  on  the  attor- 
ney an  authority  to  ti-ansfer  the  estate. 

The  next  class  of  objections  was  of  a  different  character.  It 
became  necessary  in  the  course  of  the  inquiry,  in  one  aspect  of 
the  case,  to  show  a  conveyance  from  one  Mfuy  Sweet,  in  whom 
it  appeared  by  the  proof  that  a  x^art  of  the  Price  estate  was  for- 
merly vested.  From  an  examination  of  the  records,  it  did  not 
appear  that  l^Iaiy  Sweet  had  ever  made  any  conveyance  of  the 
laud  in  question.  The  judge  instructed  the  juiy,  that  from  a 
long-continued  and  uninteniipted  possession,  on  the  part  of  the 
Price  family,  if  xn'oved,  and  no  adverse  claim  by  any  person  un- 
der Mary  Sweet,  they  might  ijresume  a  grant  from  Maiy  Sweet, 
notwithstanding  none  appeared  of  record.  Evidence  of  this 
character  was  given;  whereuj^on  the  court  instructed  the  jury, 
that  ou  the  evidence  they  might  x)resume  a  grant  from  the  heirs 
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of  Mary  Sweet,  if  the  evidence  should  satisfy  them,  that  such  a 
presumption  could  reasonably  be  made;  but  that  the  role  of  pre- 
sumption as  to  twenty  years'  adverse  enjoyment  of  an  easement, 
was  not  to  goyem  in  the  present  case.  If,  however,  from  the 
possession  of  the  demandants  and  those  under  whom  they  daim, 
and  the  non-claim  of  the  heirs  of  Maiy  Sweet,  they  should  thinlr 
it  reasonable  to  presume  a  grant,  they  should  so  find:  Sumner 
V.  ChMy  2  Conn.  607. 

Several  exceptions  were  taken  to  this  direction.  The  moix 
ground  relied  upon  is,  that  by  the  statutes  of  this  commonwealth, 
no  deed  can  be  given  in  evidence  without  its  being  registered,  and 
if  the  deed  is  not  produced,  nor  found  of  record,  there  can  be  no 
proof  of  registration.  This  doctrine  of  presuming  grants  was 
originally  adopted  for  the  purpose  of  quieting  tities,  and  giving 
effect  to  long-continued  possessions.  Until  a  comparatively 
recent  period,  no  deed  could  be  pleaded  without  profert ;  but  when 
it  came  to  be  settled,  that  a  grant  could  be  presumed  from  long'- 
continued  possession  and  enjoyment  and  other  drcumstandea, 
it  was  also  held,  as  a  necessazy  consequence,  that  the  profert 
might  be  dispensed  with,  on  a  suggestion  that  the  deed  has  been 
lost  by  time  and  accident.  The  technical  exception  is  made  to 
yield  to  the  substantial  rule:  Bead  v.  Brookman,  3  T.  B.  151. 
We  consider  the  point  now  under  consideration  as  having  been 
fully  settied  in  the  case  of  Mdvin  v.  Locks  and  Candk  etc.,  17 
Pick.  255,  which  I  believe  has  been  published  since  this  case 
was  argued.  Where  a  great  number  of  circumstances  concur^ 
such  as  peaceable  possession  of  an  estate,  the  presence  of  those, 
who  upon  any  other  hyi>othesis  would  have  an  adverse  title, 
without  claim,  all  tending  to  show  an  undisputed  ownership  on 
the  part  of  those  who  set  up  such  non-appearing  grant,  they  have 
been  considered  as  presenting  so  strong  a  presumption  of  fact,  that 
a  deed  has  been  executed,  that  it  is  allowed  to  stand  as  proof  of 
such  deed.  The  same  doctrine  has  long  been  applied  to  cases  of 
easement;  and  in  England  they  have  been  long  established  as 
sufficient  to  prove  a  grant.  It  has  often  been  said  by  judges, 
that  where  there  is  a  proper  case  for  presumption,  everything 
will  be  presumed  necessary  to  give  it  effect,  even  letters  patent, 
deeds,  records,  by-laws,  or  an  act  of  parliament:  Mayor  of  Hull 
v.  Homer,  Cowp.  102.  The  court  are  therefore  of  opinion,  that 
the  direction  was  right,  and  that  it  was  for  the  jury,  upon  the 
evidence,  to  presume  a  grant,  if  the  facts  proved  would  warrant 
it.  Such  a  question  is  a  mixed  question  of  fact  and  law,  to  this 
extent,  that  the  facts  being  found,  it  is  for  the  court  to  advise 
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the  jiuy^  whether  in  iheir  nature  and'  quality  they  are  sufficient 
to  raise  the  presumption  proposed,  the  weight  of  the  CTidenoe 
being  for  the  jury. 

But  it  was  said,  that  the  ground  was  not  stated  with  sufficient 
distinctness,  from  whom  and  to  whom  the  supposed  grant  was 
made.  But  we  consider  that  this  exception  applies  rather  to  the 
mode  of  pleading  than  to  the  nature  and  effect  of  the  eyidence. 
Where  by  the  forms  of  proceeding  it  is  necessary  specially  to 
plead  a  title,  there  it  is  necessary  to  set  out  the  name  of  grantor 
and  grantee,  in  proper  form,  and  allege  a  deed  or  other  proper 
instrument,  now  lost  by  time  and  accident.  But  the  same  kind 
of  proof,  as  stated  in  this  report,  would  be  admitted  under  such 
plea,  to  support  the  averments  contained  in  it.  There  is  a  re- 
cent case,  Blewett  t.  l^egonning,  3  Ad.  &  El.  654,  where  the 
subject  is  discussed  and  considered. 

It  was  further  objected,  that  such  proof,  being  in  effect  proof 
of  title  by  disseisin,  could  not  extend  to  the  flats,  because  the 
proof  of  actual  possession,  which  might  be  given  in  regard  to 
the  upland,  could  not  be  so,  in  regaxd  to  the  flats.  But  we 
think  there  is  no  force  in  this  objection.  The  effect  of  the  col- 
ony ordinance,  is  to  make  the  upland  extend  to  low-water  mark, 
where  the  land  bounds  on  the  salt  water,  where  the  tide  ebbs 
and  flows.  It  is  true,  that  an  owner  may  separate  his  upland 
from  his  flats,  by  alienating  the  one,  without  the  other.  But 
such  a  conveyance  is  to  be  proved,  not  presumed,  and  therefore 
ordinarily  proof  of  title  in  the  upland  thus  bounded,  carries 
with  it  evidence  of  title  in  the  flats.  Now  as  the  x^roof  in  ques- 
tion, if  admissible  and  available  at  all,  is  proof  of  a  grant  of  the 
land,  bounding  on  salt  water,  by  Mary  Sweet  to  the  ancestors  of 
the  demandants,  it  proves  title  in  them,  and  by  force  of  that 
title  and  the  legal  presumption  which  carries  it  to  low-water 
mark,  it  proves  title  to  the  flats,  without  showing  an  actual  ik>8- 
session  of  the  flats. 

The  last  exception  which  I  shall  notice,  was  that  taken  to  the 
direction  of  the  court,  in  regard  to  the  course  in  which  the  lines 
should  run  from  the  upland  to  low  water.  There  is  no  question 
which  presents  itself  to  a  court  of  justice,  which  in  its  details  is 
attended  with  greater  difficulty  than  tliat  of  the  course  and  di- 
rection of  flats,  as  appurtenant  to  or  incident  to  the  land  bound- 
ing upon  salt  water.  The  colony  ordinance  has  laid  down  no 
practical  nile,  but  only  declared  a  general  principle,  which  it  is 
extremely  difficult  to  api)ly  to  the  great  variety  of  locations  to 
be  affected  by  it.    This  difficulty  is  often  a  formidable  one,  when 
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it  is  an  original  question,  and  the  whole  line  of  flats  is  open  to 
division  amongst  coterminous  proprietors.    Bnt  after  possessioizs 
have  been  long  taken,  and  locations  originally  made  without  re- 
gard to  any  fixed  rule,  have  come  to  be  settled  and  fixed  bjr 
actual  and  continued  possession,  the  question  is  much  more  com- 
plicated.   Where  enough  has  been  done  to  raise  a  presmnptioiz, 
that  lines  have  been  settled  by  mutual  agreement,  considerabJe 
force  ought  to  be  attributed  to  actual  possession.    And  as  far  as 
possession  has  been  actually  taken,  by  wharves  and  buildingB, 
and  that  continued  for  a  length  of  time  sufficient  to  bar  actions 
and  entries,  it  necessarily  becomes  condusiTe. 

In  the  present  case  there  was  eyidence  tending  to  show  that 
some  wharves  had  been  erected  in  that  vicinity,  in  the  first 
century  of  the  settlement  of  the  town,  in  conformity  to  which 
the  land  and  flats  had  been  ever  since  held,  and  this  tended  to 
fix  a  location  of  the  lines  of  the  fiats  in  controversy,  by  an  early 
adjustment  amongst  the  several  coterminous  proprietors.  In 
reference  to  this  evidence  the  jury  were  instructed,  that  if  they 
should  be  satisfied  from  the  evidence  that  Summer  street  was 
laid  out  over  the  flats  in  conformity  with  the  lines  of  the  lots 
and  of  the  wharves  to  the  northi^ard  of  that  street,  it  would  be 
evidence  to  show  that  the  flats  to  the  southward  were  to  be 
divided  by  the  same  course,  and  if  they  should  so  find,  the  de- 
mandants would  be  entitled  to  the  flats  in  front  of  their  upland, 
between  Summer  street  and  a  parallel  line  to  the  south,  so  as  to 
give  them  the  same  width  throughout  as  their  lot  measured  at 
high-water  mark. 

The  court  are  of  opinion  that  this  instruction,  under  all  the 
circumstances  in  proof,  was  correct  and  adapted  to  the  case. 
The  land  on  the  north,  and  that  on  the  south  of  Summer  street, 
» originally  constituted  one  line  of  shore,  and  the  several  proprie- 
tors were  coterminous  proprietors  of  flats.  If  the  line  of  Sum- 
mer street,  which  immediately  adjoined  the  dock,  which  separated 
that  street  from  Price's  wharf,  was  a  fixed  line,  it  had  a  strong 
tendency  to  fix  the  north  line  of  the  dock,  and  the  width  of  the 
dock  being  presumed  to  be  equal,  it  fixed  the  northerly  line  of 
the  demandant's  premises.  It  was  objected  that  Sunmier  street 
could  not  be  laid  out  in  conformity  with  the  lines  of  the  lots 
north  of  it,  because  they  were  not  parallel  to  each  other.  But  I 
apprehend  that  this  is  not  the  true  meaning  and  construction  of 
this  direction.  The  lots  northerly  of  Summer  street  might  vary 
from  each  other  considerably,  and  yet  it  nught  appear  that  thej 
were  laid  out  upon  a  certain  plan  and  system.    If  Summer  street 
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was  laid  out,  not  in  a  parallel  line  to  all  those  wharves,  but  in 
general  conformity  to  a  plan  and  system  indicated,  then  it 
had  a  tendency  to  fix  and  give  direction  to  the  line  of  flats 
next  northerly  of  it.  This  being  so,  the  other  part  of  the  rulo 
would  necessarily  follow,  that  if  the  plaintiffs  established  their 
upland  line,  and  the  north  line  of  their  flats,  the  southerly  line 
should  be  taken  to  be  parallel,  so  as  to  give  an  equal  width  of 
flats  at  low-water  mark  with  that  at  the  wharf  above,  unless 
the  land  was  situated  on  a  cove,  where  the  lines  must  necessarily 
converge,  or  where  there  is  some  other  fact  to  control  the  gen- 
eral presumption.  The  court  are  therefore  of  opinion  that  the 
direction  was  right.  Seeing  no  sufficient  ground,  upon  the  evi- 
dence, to  say  that  the  verdict  was  against  the  weight  of  the  evi- 
dence, the  opinion  of  the  court  is,  that  judgment  be  entered 
on  the  verdict  for  the  demandants. 


Whebb  the  Subscribino  Witnb&s  to  an  Instrument  u  not  wtthik 
THE  State,  his  evidence  may  be  diflpensed  with:  Barringer  v.  8need^  20  Am. 
Dec.  74.  In  snch  a  case,  the  instrament  may  be  read  in  evidence  on  proof  of 
the  handwriting  of  the  witness  and  of  the  maker  of  the  instrument:  Englu 
T.  BrviagUm,  2  Id.  411;  Lyjich  v.  PoatiethwaUe^  12  Id.  495.  If  the  witness  to 
a  bond  is  beyond  the  jurisdiction,  and  upon  diligent  inquiry  no  one  can  b». 
found  who  can  prove  his  handwriting,  that  of  the  obligor  may  be  proved: 
Clark  V.  Sanderson,  5  Id.  36a  The  principal  case  is  cited  in  OeloU  t.  Good* 
tpeed,  8  Gush.  413;  Clark  t.  HovghUm,  12  Gray,  43;  and  Bla  v.  Edwards,  It, 
Id.  05,  to  the  point  that  where  an  attesting  witness  is  without  the  jurisdic* 
tion,  the  instrument  may  be  proved  by  proving  his  handwriting;  and  in 
Landers  v.  BoUorij  26  CaL  412,  it  is  cited  to  the  point  that  where  the  sub- 
scribing witnesses  to  an  instrument  can  not  be  produced,  it  may  be  proved  by 
proving  the  handwriting  of  the  party  without  proving  that  of  the  witnesses. 
The  case  is  also  referred  to  in  Landers  v.  BoUon,  Id.  409,  and  MeMmn  v. 
Whelan,  27  Id.  310,  as  authority  for  the  position  that  where  an  attested  in- 
strument is  executed  abroad,  and  there  is  no  proof  that  the  witnesses  havs 
come  within  the  jurisdiction,  the  presumption  is  that  they  are  still  abroad, 
and  secondary  evidence  of  the  execution  of  the  instrument  is  admissible.  In 
Jliorgan  v.  Curtenius,  4  McLean,  368,  it  is  held,  on  the  authority  of  the  princi- 
pal case,  that  proof  of  the  handwriting  of  a  party  to  an  instrument  is  more 
satisfactory  than  proof  of  the  handwriting  of  a  witness  to  it. 

Proo7  of  Handweitino:  See  Moody  v.  Bowell,  28  Am.  Dec.  317,  and  cases 
cited  in  the  note  thereto. 

Power  to  Sell  Carries  with  it  authority  to  execute  all  instruments 
necessary  to  complete  the  sale:  People  v.  Boring,  8  Gal.  407;  Fogarty  v.  Saw- 
yer, 17  Id.  591;  IJemetreet  v.  Burdiek,  90  ILL  450;  Tale  v.  Eames,  I  Mete  488, 
all  citing  the  principal  case.  See,  also,  to  the  same  effect,  Vanada  v.  //op- 
hins,  19  Am.  Dec.  92. 

Watercourse  as  Boundary — Ownership  oe  Flats  between  High  and 
Low- water  Mark:  See  Ball  v.  SUide,  30  Am.  Dec  278,  in  the  note  to  which 
the  prior  decisions  and  notes  in  this  series  on  this  subject  are  referred  to.  As 
to  the  rule  in  Massachusetts,  under  the  colony  ordinance  of  1641(  ?6e  Siorwr 
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▼.  Freefnan,  4  Id.  155,  and  Barker  t.  Bates,  23  Id.  078,  &od  note.  Tb» 
of  upland  and  of  flats  adjoining,  may  oonvey  them  separately,  and  tbe  qaa- 
tion  as  to  whether,  by  a  conyeyanoe  of  the  upland,  the  adjacent  flats  pass  si 
appurtenant,  depends  upon  the  intention  as  ascertained  from  the  tenns  em- 
ployed in  the  conveyance:  Barber  v.  Bales,  23  Id.  678.  In  CommomceaUk  t. 
differ,  7  Cush.  79;  Porter  v.  SuUnnn,  7  Gray,  445;  W<mmm  v.  Waaatm^  14 
Allen,  79;  and  Boston  ▼.  Biehardstm,  105  Mass.  358,  the  principal  case  is  cM 
to  the  point,  that  the  presumption  is  that  the  title  to  flats  on  the  sMshnrB  lol 
lows  that  of  the  adjacent  upland.  But  in  Commonwealih  v.  Alger,  7  Cndi 
79,  it  is  further  said  that  the  ownership  of  flats  under  the  colony  ordinaaosa 
subject  to  the  general  right  of  navigation  in  the  public  until  saoh  flats  art 
built  upon. 

Manioer  07  RnimiKO  Diyisiok  Lines  through  Flats:  See  Smermm  r. 
Taifhr,  23  Am.  Dec.  531,  and  note.  In  Wonson  v.  WoMcm,  14  Allen,  79,  the 
principal  case  is  cited  to  the  point  that  wherever  it  is  practicable,  the  divisioB 
lines  of  adjacent  proprietors  of  upland  and  adjoining  flats  are  to  be  projected 
so  as  to  give  each  proprietor  the  same  width  at  low-water  mark  as  at  high- 
water  mark.  But  in  Ovrtia  v.  Francis,  9  Cush.  442,  it  is  said,  alao  refeiring 
to  the  principal  case,  that  it  is  well  understood  that  in  certain  localitieB  the 
side  lines  of  upland  can  not  be  continued  in  the  same  direction  through  the 
flats.  The  particular  rule  of  division  adopted  in  ValenHfyt  v.  Piper,  ia  notified 
with  approval  in  Qerrish  v.  Oary,  120  Mass.  134,  and  is  adopted  in  Piperr. 
Richardson,  9  Mete  156,  158,  and  Boston  v.  Richardson,  13  Allen,  162,  wkkh 
related  to  land  in  the  same  locality. 

Unbboordsd  Deed  is  Valid  and  Effectual  against  the  grantor  and  hii 
heirs:  WhUe  v.  Lorwg.  24  Pick.  322,  citing  Valentine  r.  Piper. 


Rice  v.  (tovb. 

[as  PzanaoiG,  158.] 
AOBNT  IB  A  Ck>MPSTBMT  WITNESS  TO  PeOVB  HIS  AUTHOHITT  tO  ezecste  a  I 

for  the  prindiMJL 
FoBM  OF  ExEOonoN  OF  A  SiMFUE  CONTRACT  BT  AN  AoBNT  is  immaterial  if  il 

indicate  a  ministerial  act  on  the  agent's  part  ' 

Note  Signed  "  P.  ft  J.  for  O.  , "  though  the  Form  is  "  We  Joottlt  and  SBr< 

eballt  Promise,"  is  nevertheleaB  the  note  of  O. 

AflsnxpsiT  upon  three  notes,  containing  a  joint  and  serenl 
promise,  and  signed ''  Patten  &  Johnson  for  Lra  Gk>Te.''  Oot6 
denied  the  authoriiy  of  Patten  and  Johnson  to  execute  notes  aa 
his  agents.  The  plaintiff  offered  the  deposition  of  Patten  to 
prove  his  authority.  The  defendant  objected  to  its  admission 
on  the  ground  of  interest;  the  objection  was  overmledy  and  Um 
question  reserved  for  the  consideration  of  the  oonrfc.  Yeidiot 
for  the  phuntiff. 

Codman,  for  the  plaintiff. 

Chandler,  contra. 
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Hy  Court,  Dewbt,  J.    The  exception  to  the  admission  of  the 
dqK>8ition  of  Patten,  on  the  ground  of  his  incompetency  as  a 
'witness  in  this  case,  can  not  be  sustained.    The  general  princi- 
ple, that  the  testimony  of  agents  and  servants  may  be  given 
'withont  a  release,  is  a  very  familiar  one,  and  is  not  controverted 
by  the  counsel  for  the  defendant;  but  he  denies  the  competency 
of  one  professing  to  have  acted  as  an  agent,  to  establish  the 
fact  of  his  authoriiy  by  his  ovni  testimony.    The  principle  as 
found  in  the  elementary  books,  as  well  as  in  the  reported  cases, 
aeezns  to  be  broad  enough  to  support  the  position,  that  in  an 
action  against  the  principal,  the  authority  of  the  agent  to  act, 
may  be  proved  by  the  agent  himself:  Paley  on  Agency,  212;  1 
Ph.  Ev.  79;  Ilderton  v.  Atkinson^  7  T.  R.  480;  and  Evans  v.  WUlr 
iofiut,  cited  in  a  note  to  the  preceding  case.    These  authorities 
directly  affirm  the  competency  of  the  agent  to  proTC  his  agency. 
The  principle  of  the  rule  as  stated,  is  this,  that  in  any  eyent, 
the  "witness  is  indifiEerent  in  point  of  interest,  being  liable  to 
account  with  the  defendant  if  he  reoeiyed  the  money,  as  agent, 
and  to  the  plaintiff ,  if  he  did  not  so  receiye  it.    Thecaseof  iS7»traa 
▼.  Morris^  8  Cow.  80,'  which  vTas  dted  by  the  defendant,  differs 
from  the  present  in  the  fact,  that  the  bill  in  that  case  was 
drawn  by  the  witness  under  his  own  name,  without  any  addition 
to  his  signature  indicating  his  promise  to  be  in  the  capacity  of 
agent.    In  the  present  case  the  evidence  is  not  offered  to  vary 
or  control  the  written  contntct,  but  comes  in  aid  of  it. 

The  second  objection  taken  to  the  right  of  the  plaintiff,  to  re* 
cover  in  this  action,  is,  that  the  seyeral  notes  of  hand,  in  the 
form  in  which  they  were  drawn,  are  the  promissory  notes  of  the 
agents  and  not  of  the  principal.  It  is  undoubtedly  true,  that 
this  action  can  not  be  maintained  against  the  defendant,  if  the 
notes,  on  the  face  of  them,  clearly  purport  to  be  the  notes  of 
Patten  &  Johnson.  It  is  of  no  consequence,  that  they  were 
agents  of  the  defendant,  and  were  authorized  by  him  to  execute 
notes  binding  on  him,  if  in  the  present  case  they  haye,  by  the 
terms  of  their  contract,  made  it  personal  and  obligatory  on 
themselyes. 

The  particular  form  of  executing  a  contract  not  under  seal, 
by  an  agent,  is  not  material,  if  it  indicate  a  ministerial  act  on 
the  part  of  the  agent.  It  becomes  necessary,  therefore,  to  in- 
quire whether  from  the  notes  themselves  it  appears  that  the 
signers  were  giving  form  and  effect  to  a  promise  of  the  prin* 
cipal,  or  superadding  a  pei-sonal  obligation  on  the  part  of  the 

1.  8  Cow.  60. 
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agents.  XTpon  referring  to  the  notes  o£Eered  in  eTidence,  it  mil 
be  seen,  that  one  of  the  leading  drcnmstances  nsoally  indicating 
an  act  to  haye  been  done  by  an  agent  ministeriallj  and  not  with 
the  purpose  of  making  a  personal  contract,  exists  here.  The 
form  of  the  ezecation  of  the  instrument,  is  that  of  an  act  done 
in  behalf  of  another.  The  notes  are  signed  ''  Patten  &  John- 
eon  for  Ira  Gh>Te."  This,  in  a  contract  not  under  seal,  is  clearly 
a  good  execution  of  the  notes  for  the  purpose  of  binding  the 
principal.  The  only  doubt  in  the  present  case  arises  from  the 
introduction  of  the  words  ''  jointly  and  severally,''  in  the  notes. 
These  words,  it  is  said,  indicate  a  personal  promise  by  Patten  & 
Johnson,  and  can  have  no  proper  application  to  a  promise  by 
the  defendant  alone.  If  there  were  not  other  words  in  the  con- 
tract indicating  more  strongly  the  purpose  to  bind  the  defend- 
ant than  these  do  the  contrary  design,  perhaps  the  words 
*'  jointly  and  seyerally,"  should  control  the  construction  to  be 
given  to  these  notes.  But  we  think  that  it  may  be  fairly  urged, 
that  the  form  of  the  signature  of  these  notes  so  clearly  manifests 
the  purpose  to  be  the  execution  of  a  contract  binding  solely  upon 
the  defendant,  that  if  either  is  to  be  rejected  as  surplusage  and 
of  no  effect,  it  should  be  the  words  ''  jointly  and  severally." 

The  case  of  Bradlee  v.  Boston  Olass '  Manufactory,  16  Pick. 
847,  is  supposed  by  the  counsel  for  the  defendant  to  bear 
strongly  upon  the  question.  It  does  so  upon  the  effect  to  be 
given  to  the  words  **  jointly  and  severally,"  as  used  in  the  body 
of  these  notes;  but  upon  a  particular  examination  of  the  facta  of 
that  case  it  will  be  seen,  that  the  signatures  to  that  contract 
were  by  the  individual  names  of  those  who  were  alleged  to  have 
acted  as  agents,  and  were  accompanied  with  no  designation  of  any 
agency  annexed  to  their  names,  the  only  reference  to  any  such 
agency  being  found,  if  anywhere,  in  the  body  of  the  notes.  It 
also  further  appeared,  that  the  plaintiff  had  recognized  it  as  the 
personal  contract  of  the  signers,  and  by  a  previous  suit  at  law 
had  recovered  judgment  against  the  individuals  who  executed 
the  note,  deciding  tipon  their  personal  contract.  These  cir- 
cumstances, in  connection  with  the  form  of  the  promise,  were 
considered  by  the  court  as  sufficient  to  authorize  them  to  hold 
the  contract  to  be  properly  that  of  the  signers  of  the  note,  and 
not  of  the  corporation  attempted  to  be  charged  as  principal. 
On  the  other  hand,  as  presenting  a  case  of  the  application  of  the 
rule,  that  where  the  form  of  the  execution  of  the  contract 
clearly  indicates  it  to  be  done  in  behalf  of  another  person,  the 
court  must  give  it  the  construction,  that  it  is  not  the  personal 
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contract  of  the  signerB,  is  the  case  of  BaUou  y.  Talbot,  IG  Mass. 
461  [8  Am.  Dec.  146.] 

Tbe  case  at  bar  has  strong  features  in  common  with  both  the 
cases  cited.  The  promise  is  made  *'  jointly  and  seyerallj,"  but 
it  is  made ''  for  Ira  Gove.''  The  question  is,  which  of  them  should 
contarol,  in  giving  legal  e£E6ct  to  the  contract.  It  is  the  opinion 
of  the  majority  of  the  members  of  the  court,  that  giving  a  proper 
construction  to  the  entire  contract,  the  legal  inference  is,  that  it 
was  not  intended  to  be  a  contract  by  Patten  &  Johnson  in 
fheir  individual  capacity,  but  as  agents  of  Ira  Gove;  and  it  must 
therefore  be  considered  as  the  promise  of  the  defendant,  and  aa 
such  binding  on  him. 

Judgment  on  the  verdict. 

Aqeht  is  Competent  Witness  to  Provb  his  own  Authobitt:  See  Ate 
I>aweU  V.  Shnpttm,  27  Am.  Deo.  338. 

Fork  of  Execution  of  CoNTBAcrr  bt  Agent. — ^The  principal  case  is  cited  in 
Abbey  ▼.  Chase,  6  Cnsh.  56»  to  the  point,  that  the  principal  and  not  the  agent  is 
iMnind  on  a  simple  contract  executed  by  an  anthorized  agent,  where  the  inten- 
tion of  the  agent  to  bind  is  known;  in  Bank  of  Newbury  v.  BaldvAny  1  Cliff.  522, 
aa  sustaining  the  proposition,  that  one  who  makes  and  signs  a  note  for  a  corpo- 
ration, and  adds  a  description  of  the  character  in  which  he  signs  it,  may  rebut 
any  presumption  of  liability  by  proof  that  he  was  agent  of  the  corporation; 
and  in  BaHow  v.  CongregcUional  Society,  8  Allen,  463,  to  the  effect,  that  a  note 
made  by  an  agent  without  naming  his  principal  in  the  body  of  it,  but  signed 
*'  A.  B.  for  G.  D.,"  is  the  note  of  C.  D.,  the  principal.    On  the  point  as  to 
who  is  liable  when  one  party  signs  as  agent  for  another,  see  Long  v.  CoUnirn, 
6  Am.  Deo.  160;  Garrison  v.  C&tnbs,  22  Id.  123;  RoaaUerv.  RoseUer,  24  Id.  62; 
and  Welah  t.  Usher,  29  Id.  63.    The  principal  ease  is  referred  to  with  appro- 
▼al  in  Morell  v.  Codding,  4  Allen,  404,  but  a  distinction  drawn  between  it  and 
where  the  agency  does  not  appear  from  the  signature. 


Reynolds  v.  Ocean  Ins.  Go. 

[23  FzoKSBUia,  191.] 

CtaansRAL  Avesaoe  Chaboes  not  Included  in  Partial  Loss. — ^In  estimatiog 
the  damages  under  a  provision  in  a  marine  policy  that  there  shall  be  no 
right  of  abandonment  unless,  on  adjustment  as  of  a  partial  loss,  the  sum 
to  be  paid  by  the  insurer  equals  one  half  the  agreed  value  of  the  vessel^ 
general  average  charges  are  not  included. 

General  Average  Covers  a  Loss  Occasioned  by  Voluntarily  Curmro 
the  cables  of  a  vessel  at  anchor  and  running  her  ashore,  as  the  best  means 
of  saving  life  and  property,  such  vessel  being  in  imminent  peril  with 
every  probability  that  she  will  soou  sink  or  part  her  cables  and  drive 
ashore  if  the  cables  are  not  cut,  and,  therefore,  the  expense  of  getting 
the  vessel  off  is  not  to  be  included  in  computing  the  damage  for  the  pur- 
pose of  determining  whether  there  has  been  such  a  technical  totel  loss  as 
to  warrant  abandonment. 
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Ck^iiaTRucn^'E  Ackxftanob  or  Abandonment,  What  is  not. — When  insnt- 
em,  having  refaaed  to  accept  an  abandonment  of  a  Teasel  cast  asbore^ 
take  poesesaion  of  her  with  the  real  and  declared  pnrpoee  of  repairing 
and  restoring  her  to  the  assured,  and  do,  in  good  faith  and  with  reason- 
able diligence,  make  full  and  substantial  repairs  which  they,  in  good 
faith,  believe  aufficient  to  restore  her  to  her  former  condition,  and  then 
tender  her  to  the  ownera,  who  make  no  objection  to  the  snfSciency  of  the 
repairs,  they  are  bound  to  accept  her,  and  the  abandonment  shall  not  be 
deemed  accepted  though  there  are  deficiencies  in  the  repairs. 

Absukkd  mat  Recover  pos  DEndENCiEs  in  Repairs,  notwithstanding  his 
acceptance  of  the  insured  vessel  from  the  insurers  as  having  been  fully 
repaired,  after  being  cast  ashore,  where  such  deficiencies  are  subs^ 
quently  discovered. 

bnuKESs'  Failure  Fully  to  Repair  and  Re-equip  an  injured  Teasel  id 
good  faith,  and  with  reasonable  diligence  after  taking  poesession  of  her 
for  that  purpose,  having  refused  an  abandonment,  or  their  refusal  or  nn- 
reasonable  neglect  to  make  good  defects  in  the  repairs  or  equipment^ 
which  are  pointed  out  by  the  owner  on  their  tendering  the  vessel  to  him, 
renders  the  tender  inefiectual,  and  the  abandonment  is  to  be  deemed 
accepted. 

Abandonment  bt  One  Joint  Owner  who  has  Insured  in  his  own  name 
**  for  whom  it  may  concern,"  is  good  prima  fadt  where  there  is  no  evi- 
dence of  dissent  by  co-owners. 

Whether  Abandonment  is  Made  in  a  Reasonable  Time  is  a  mixed  ques- 
tion of  law  and  fact,  to  be  decided  by  the  jury. 

It  is  Evidence  Texdino  to  Show  an  Abandonment  Seasonable,  though 
delayed  for  a  few  days  after  the  first  information  of  a  loss,  where  the  juiy 
are  satisfied  that  the  delay  arose  from  uncertainty  as  to  the  vessel's  con- 
dition, and  was  for  more  definite  information  and  not  for  speculative  pur- 
poses; that  the  vessel  was  stranded  and  not  bilged;  that  delay  increased 
the  probability  that  she  could  not  be  got  ofiE^  and  that  the  loss  continued 
total  to  the  time  of  abandonment. 

AonoN  on  a  policy  of  insuranoe.  On  December  19,  1836» 
plaintiff  Beynolda  insured  the  brig  Gem  in  the  sum  of  six 
thousand  five  hundr^  dollars  for  one  year,  for  whom  it  might 
concern.  The  policy  provided  that  the  assured  should  not  have 
the  right  of  abandonment  for  the  amount  of  damage,  unless, 
upon  an  adjustment  as  of  a  partial  loss,  the  sum  to  be  paid  by 
the  underwriters  should  equal  half  the  agreed  value  of  the  brig. 
The  plaintiffs  claimed  for  a  total  loss.  The  cause  was  tried 
before  Shaw,  C.  J.  On  April  9, 1837,  the  vessel,  having  struck 
bottom,  was  brought  to  anchor;  and  as  she  leaked  and  vras  in 
danger  of  going  down,  the  captain  slipped  her  cable  and  she 
went  ashore.  Part  of  her  cargo  having  been  removed,  the  de- 
fendants got  her  off  and  she  was  taken  to  Philadelphia.  There 
the  defendants  repaired  her,  and  she  was  then  tendered  to  the 
plaintiff.  The  expense  of  getting  her  off  was  one  thousand  five 
hundred  dollars  and  the  cost  of  repairing,  two  thousand  nine 
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bnndred  and  ninety-eight  dollars  and  sixty-one  oents,  malring  a 
totcJ  of  four  thousand  four  hundred  and  ninety-eight  dollars  and 
sixty-one  cents.     On  the  twentieth  of  April,  Beynolds  wrote  the 
defendants  a  letter  signifying  his  abandonment.     This  abandon- 
ment the  defendants  refused  to  accept.    The  defendants  con- 
tended that  the  damages  did  not  amount  to  fifty  per  cent.,  and 
hence  that  there  was  no  constructive  total  loss;  that  the  expense 
of  getting  the  brig  off  and  removing  her  was  not  to  be  included 
with  the  cost  of  repairing;  that  the  abandonment  was  insufficient 
in  form;  that  they  were  not  negligent  in  getting  off  the  vessel 
or  repairing  her;  and  that  the  repairs  were  not  substantially  de- 
ficient.    The  judge  instructed  the  juiy  that  in  assessing  the 
damages,  general  average  losses  were  not  to  be  estimated;  but 
that  if  a  vessel  has  sustained  injuries  by  one  of  the  perils  insured 
against,  and  on  being  brought  to  anchor  is  found  to  be  liable 
to  sink  or  in  danger  of  being  dashed  to  pieces,  and  her  cable 
is  slipped  and  the  vessel  driven  on  shore,  the  damage  done 
the  vessel  and  the  expense  of  getting  her  off  are  not  general 
aTeragQ  losses,  but  are  to  be  included  in  estimating  the  fifty  per 
cent.;  that  if  the  dami^ges  amounted  to  fifty  per  cent.,  the  de- 
fendants could  not  avoid  the  abandonment  by  the  repairing  and 
tender;   it  was  for  the  juiy  to  determine  from  the  evidence 
whether  the  abandonment-  was  seasonably  made.     As  to  the 
objection  to  the  form  of  the  abandonment,  the  judge  instructed 
that  ReynoldB  having  procured  the  inaurance  in  his  own  name 
and  being  regarded  as  the  party  insured,  he  had  the  right  to 
abandon,  and  the  assent  of  other  interested  parties  wa^  to  be 
presumed  in  the  absence  of  evidence  of  their  dissent.     The 
principal  point  for  the  decision  of  the  jury  was  as  to  the  com- 
pleteness of  the  repairing,  and  whether  it  wa9  done  within  rea- 
sonable time.     On  this  question  the  judge  instructed,  that  when 
the  insurer  takes  possession  of  the  vessel  for  the  avowed  purpose 
of  repairing,  and  restoring  her  to  the  insured,  an  acceptance  of 
the  abandonment  by  the  insurer  was  not  to  be  presumed;  but 
that  if  there  was  any  neglect  in  getting  the  vessel  off  or  repair- 
ing  her,  or  any  serious  deficiency  in  the  repairs,  the  plaintiffs 
were  not  bound  to  take  the  vessel,  and  this  would  amount  to  a 
constructive  acceptance  of  the  abandonment  by  the  insurer;  the 
jury  were  further  instructed  that  it  was  not  necessary  to  prove 
an  intention  to  accept  the  abandonment,  if  the  defendants  wero 
guilty  of  delay  in  repairing  or  the  repairs  were  defective.    Ver- 
dict for  plaintiffs,  subject  to  the  opinion  of  the  court;  if  the 
directions  were  wrong  in  point  of  law  or  the  verdict  ought  to  be 
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set  aside  as  against  evidence,  a  new  trial  to  be  granted;  if  not, 
judgment  to  be  rendered  on  the  yerdict. 

C.  P.  Curtia  and  B.  R.  Curtis,  for  the  plaintiffs. 

Ghoaie  and  Grouminshield,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  The  most  material  question  in  the 
present  case  is,  whether  under  the  circumstances  the  expense  of 
getting  the  vessel  off,  or  any  part  of  such  expense,  is  to  be  com- 
puted, in  determining  whether  the  vessel  sustained  damage  to 
the  amount  of  one  half  of  the  value,  so  as  to  constitute  a  tech- 
nical total  loss,  to  warrant  an  abandonment.  The  provision  in 
the  policy  is,  that  the  assured  shall  not  have  the  right  to  aban- 
don for  the  amount  of  damage,  unless  the  sum  to  be  paid  by  the 
underwriter,  upon  an  adjustment  as  of  a  partial  loss,  will 
amount  to  one  half  of  the  agreed  value  of  the  vessel.  Under 
this  rule,  the  one  third  new  for  old  must  be  deducted  from  the 
cost  of  repairs,  and  no  sums  are  to  be  included,  except  such  as 
come  under  the  denomination  of  partial  loss;  general  average 
charges  are  not  to  be  included. 

As  to  the  charge  of  one  thousand  five  hundred  dollars  in  the 
present  case,  for  the  expense  of  getting  the  vessel  off,  the  court 
are  of  opinion,  that  instead  of  the  qualified  instructions  given  on 
the  trial  the  law  should  have  been  stated  thus:  that  if  the  cable 
was  voluntarily  cut  and  the  vessel  was  voluntarily  run  on  shors 
as  the  best  expedient  for  saving  life  and  property,  although  the 
vessel  was  in  imminent  peril,  and  although  there  was  every 
probability  that  she  would  soon  sink  at  her  anchors,  or  part  ha 
cables  and  drive  ashore  if  not  cut,  still  the  loss  was  to  be  con- 
sidered as  coming  within  the  principle  of  general  average,  and 
is  to  be  adjusted  as  a  general  average,  and  not  as  a  partial  loss, 
and  this  without  regard  to  the  consideration,  whether  the  voyage 
is  resumed  or  the  cargo  again  taken  on  board,  or  not.    The  court 
are  also  of  opinion  upon  the  evidence,  which  upon  this  part  is  un- 
disputed, that  the  loss  occasioned  by  the  vessel's  going  ashore, 
being  in  consequence  of  the  voluntary  cutting  of  the  cable,  was  a 
general  average  loss,  not  to  be  computed  in  an  adjustment  as  of 
a  partial  loss,  in  estimating  the  fifty  per  cent,  cost  of  repairs. 
It  follows  from  this,  that  the  one  thousand  five  hundred  dollars 
chai'ged  as  the  expense  of  getting  the  vessel  off,  is  nOi  to  be  in- 
cluded in  the  fifty  per  cent.    If  this  is  deducted,  there  is  no 
ground,  we  believe,  to  contend,  that  there  was  a  technical  total 
loss,  sufficient  to  warrant  the  abandonment. 
In  regard  to  another  material  point,  the  constructive  accepts 
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ance  of  the  abandonment,  on  the  part  of  the  nnderwiters,  by 
their  acts,  the  court  are  of  opinion,  that  the  role  shotdd  haye 
been  laid  down  with  some  further  qualifications.    It  may  be 
stated  thus:  that  if  the  underwriters,  after  having  refused  to  ac- 
cept the  abandonment,  took  possession  of  the  vessel,  for  the 
actual  and  declared  purpose  of  getting  her  off,  repairing  and  re* 
storing^  her  to  the  assured,  and  in  good  faith  intended  and  with 
reasonable  diligence  proceeded  to  make  full  and  complete  re- 
pairs, and  in  good  faith,  according  to  their  intent,  did  make 
what  they  considered  and  believed  to  be  a  substantial  repair 
and  restoration  of  the  vessel^  to  as  good  a  condition  as  she  was 
in  before,  and  in-  this  state  tendered  her  to  her  owners,  it  was  a 
substantial  performance  of  their  contract,  and  the  assured  were 
bound  to  accept  her;  that  if,  at  the  time  of  such  tender,  the  as- 
sored  made  no  objection  to  the  sufiGlciency  or  completeness  of 
the  repairs,  nor  pointed  out  any  deficiency,  the  tender  should 
be  deemed  good,  although  it  might  be  discovered  afterwards 
that  there  were  deficiencies  in  the  repairs.    And  inasmuch  as  it 
may  happen,  that  after  what  may  be  deemed,  and  what  may 
seem  to  one  or  both  parties  to  be  a  complete  repair,  some  de- 
ficiencies may  appear,  the  court  are  of  opinion,  that  the  accept- 
ance of  the  vessel,  by  the  assured,  would  not  preclude  them 
from  claiming  any  further  loss  or  damage,  which  might  be  di»- 
covered,  but  according  to  the  principles  of  the  contract,  secur- 
ing to  the  assured  an  indemnity,  an  action  might  be  maintained, 
after  such  acceptance,  to  recover  for  any  such  deficiency,  or  im- 
repaired  damage,  as  a  partial  loss. 

The  jiuy  should  have  been  instructed,  that  if  the  cost  of  re- 
pairs, exclusive  of  general  average  charges,  among  which  were 
the  expenses  of  getting  the  vessel  off,  would  not  amount  to  fifty 
per  cent,  after  deducting  one  third  new  for  old,  and  makiiig  the 
other  usual  and  stipulated  deductions  and  additions,  as  upon 
an  adjustment  of  a  partial  loss,  there  was  no  constructive  total 
loss,  and  no  right  to  abandon. 

The  question  would  then  be  upon  the  constructive  acceptance 
of  the  abandonment.  And  as  to  this,  if  the  vessel  was  thus  got 
off,  and  in  good  faith  repaired  and  restored,  and  within  reason- 
able time  tendered  to  the  assured,  and  they  made  no  objection 
ou  nceouut  of  the  insufficiency  of  the  repairs  and  pointed  out 
no  deficiencies,  the  assured  were  boimd  to  accept  the  vessel,  and 
tbc  uudenvritci*s  shall  not  be  considered  as  having  accepted  the 
ftlxiudonmeut;  and  the  result  will  be  the  same,  although  it  is 
shown,  that  there  were  in  fact  deficiencies  in  the  repairs  or  equip- 
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ment  of  ihe  vessel.  But  if  the  defendants  did  not  in  good  faith 
and  with  reasonable  diligence  proceed  to  make  a  foil  and  com- 
plete repair  and  re-equipment  of  the  yessel,  or  if  at  the  time  of 
the  offer  to  restore  the  vessel  as  fully  repaired  and  equipped, 
the  assured  pointed  out  deficiencies  which  actuallj  existed,  and 
the  underwriters  refused  or  unreasonably  neglected  to  supply 
these  deficiencies  and  complete  the  repair  and  equipment,  then 
the  assured  were  not  bound  by  the  tender,  and  as  the  under- 
writers, after  the  offer  to  abandon,  had  taken  ihe  vessel  into 
their  possession  for  the  avowed  purpose  of  repairing,  but  had 
not  made  such  repair,  they  must  be  considered  as  having^  made 
her  their  own,  and  as  having  accepted  the  abandonment,  and 
then  the  assured  would  be  entitled  to  recover  for  a  total  loss. 
After  such  a  recovery  by  force  of  the  abandonment,  and  by  soch 
acceptance  of  the  abandonment  as  established  by  the  judgment, 
the  vessel  would  remain  the  property  of  the  underwriters. 

The  court  are  also  of  opinion,  that  the  jury  were  rightly  in- 
structed, that  if  the  vessel  was  not  got  off,  repaired,  and  ready, 
and  offered  to  be  restored,  within  a  reasonable  time  after  the  un- 
derwriters had  taken  possession  of  the  vessel  for  that  purpoae, 
they  must  be  considered  as  having  made  her  their  own,  and  ac- 
cepted the  abandonment,  and  would  then  be  liable  as  for  a  tots! 
loss. 

Some  other  questions  were  considered,  which  perhaps  may 
not  now  be  regarded  as  material.  The  court  are  of  opinion,  that 
the  plaintiff  Reynolds  was  duly  authorized,  prima  facie,  to  make 
the  abandonment  for  himself  and  those  for  whom  the  insur- 
ance was  made  in  his  name,  and  that  as  there  was  no  evidence 
of  dissent  on  their  part,  the  abandonment  made  by  him  for  him- 
self and  his  associates  is  sufiGlcient;  also,  that  the  directions  in 
regard  to  the  form,  sufficiency,  and  seasonableness  of  the  aban- 
domnent,  were  correct.  But  in  the  position  in  which  the  case 
now  stands,  these  questions  are  not  very  material,  because  if  the 
abandonment  was  accepted,  which  seems  to  be  the  only  serious 
question,  all  question  in  regard  to  its  seasonableness  or  suffi* 
ciency  must  be  considered  as  waived. 

Verdict  set  aside,  and  new  trial  granted. 

Gexeral  Average — Total  Loss. — In  Oredey  v.  Tremont  Im,  Co.,  9  Cosh. 
419,  the  principal  case  is  cited  to  the  point,  that  if  a  cable  is  volantarily  eat 
and  the  vessel  is  afterwards  saved,  it  is  a  general  average  loss,  thongh  there 
b  reasonable  or  even  strong  ground  to  believe  that  the  cable  would  have  soon 
parted.  In  Bedford  Commercial  Ina.  Co,  v.  Parker,  13  Am.  Dec  388,  it  was 
held,  that  where  a  vessel  is  accidentally  stranded,  and  by  labor  and  expense 
is  got  off  and  completes  her  voyage,  the  loss  is  a  general  average  loea.     The 
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principal  case  was  referred  to  in  Allen  v.  Commercial  Ins,  Co,,  1  Gray,  158,  to 
the  effect  that  in  estimating  damages  as  for  a  total  loss,  in  the  damages  for  re- 
pairs there  mnst  he  a  deduction  of  one  third  new  for  old;  and  in  EUieoti  ▼. 
Alliance  Ins.  Co.^  14  Id.  320,  in  support  of  the  position,  that  a  general  aver- 
age loss  18  not  to  he  added  to  a  partial  loss  to  make  up  a  constructive  total  loss. 

ABANDONMKin*  MUST  BE  MaDB  WITHIN  A  RXASONABLB  AKD  CONYENnSNT 

Time  after  the  loss:  FaUer  t.  MeCaU,  1  Am.  Dec.  312;  Savage  t.  Pleasants, 
6  Id.  424.   Notice  of  the  ahandonment  must  he  given  within  a  reasonahle  time: 
Cohen  ▼.  Charleston  F.  is  J/.  Ins,  Co.y  31  Id.  549.    The  insured  can  not  wait  to 
ascertain  the  extent  of  the  loss  on  a  sale  of  the  damaged  property:  Teasdalt 
▼.  The  Charleston  Ins,  Co.,  3  Id.  705;  and  the  true  cause  must  be  assigned, 
and  if  an  insufficient  cause  is  assigned,  the  insured  is  hound  by  it,  and  can 
not  take  advantage  of  a  subsequent  event  without  a  new  abandonment:  Suy- 
^am  V.  Marine  Ins.  Co.,  3  I6L  307.    The  stranding  of  a  vessel  is  not  of  itself  a 
aabetantive  ground  of  abandonment:  BosUy  v.  Chesapeake  Ins,  Co.,  22  Id. 
337;  Wood  v.  Lincoln  cuid  Kennebec  Ins.  Co.,  4  Id.  163;  and  an  abandonment 
can  not  be  made  after  the  vessel  has  been  repaired  and  is  successfully  pursu- 
ing her  voyage:  Depau  v.  Ocean  Ins.  Co.,  15  Id.  431. 

RxpAHES  MUST  BX  Madb  withik  a  Bbasonablb  Timb,  or  the  right  to  return 
the  vessel  will  be  forfeited:  Peele  v.  Svffolk  Ins.  Co.^  19  Am.  Dec  286.  The 
principal  case  was  cited  on  this  point  in  Copeland  v.  Phoenix  Ins.  Co,,  Woolw. 
288^  and  Copelin  v.  /ns.  Co.,  9  Wall.  466.  The  authority  of  the  principal 
case  on  the  pdnt  that  slight  defects  in  the  repairs  do  not  affect  the  insurers' 
right  to  return  the  vessel,  where  they  acted  in  good  faith,  unless  the  defects 
are  pointed  out,  was  doubted  in  Copeland  v.  Phoenix  Ins,  Co,,  Woolw.  290, 
bat  the  facts  beins;  different,  as  there  the  defects  were  so  obvious  they  did  not 
need  to  be  pointed  owl,  .md  vciy  great  in  proportion  to  the  repairs  actually 
made,  the  principal  case  was  not  overruled. 

"  Fob  Whom  it  mat  Concern"  in  a  Pouot  of  insurance:  For  an  explana- 
tion of  this  term,  see  Newson  v.  Douglass,  16  Am.  Dec.  317.  The  priosipal 
esse  is  referred  to  with  approval  in  Hamilton  v.  Phaemx  Ins.  Co.,  106  Mass. 
398,  on  the  point  that  a  party  authorized  to  insure  "for  whom  it  may  concern** 
might  sue  for  the  whole  loss  in  his  own  name,  and  in  the  absence  of  evidence 
of  dissent  may  make  an  abandonment  of  the  whole  interest  insured. 
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[33  PXOKIBDra,  231.] 
OiBIBOnOH  TO  JUBISDIOnON  IN  £qUIT7  THAT  THERE  IS  ADEQUATE  RbMEDT 

at  law,  comes  too  late  after  an  answer  on  the  merits  and  a  general  repli- 
eation  thersto,  if  the  equity  court  has  jurisdiction  of  the  subject-matter 
and  is  competent  to  grant  relief. 
BxMBDT  IN  Damages  against  One  Actually  Insolvent  is  not  Adequate 
Legal  Bemsdy  such  as  will  prevent  a  resort  to  equity. 

BlTLE  THAX  SPXOinO  PSBVOBHANCE  OF  A  CONTRACT  RELATING  TO  PERSONALTY 

wUl  not  he  enforoed  is  limited  to  cases  where  compensation  in  damages 
furnishes  a  dear  and  adequate  remedy. 
AmiGNEB  07  A  Vessel  may  be  Decreed  Specifically  to  Perform  a  writ- 
tan  agreement,  entered  into  by  his  assignor  with  the  plaintiff  for  a  valid 
consideration  to  hold  half  the  vessel  subject  to  the  plaintiff's  order,  where 
the  assignment  is  taken  with  notice  of  the  agreement. 
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Aysambnts  in  Answer  not  Kxsfonbive  to  Bill.— Where,  in  &  bill,  it  k 
alleged,  among  other  things,  that  the  defendants  being  owners  of  Uie 
legal  title  to  a  vessel,  accepted,  in  writing,  an  order  drawn  npon  them  by 
the  owner  of  an  eqaitable  interest  therein,  directing  them  to  pay  to  the 
plaintiff  all  balances  due  the  drawer,  and  to  hold  the  drawer's  interest 
in  the  vessel  subject  to  the  plaintiff's  order,  and  the  answer  admits  the 
acceptance  as  alleged,  but  avers  that  the  defendants  informed  the  plaint- 
iff that  there  was  no  balance  due  from  them  to  the  drawer,  bat,  on  the 
contrary,  a  large  balance  due  from  him  to  them,  for  which  they  held  the 
vessel,  such  averment  is  inadmissible,  because  not  responsive  to  the  falll» 
and  because  it  seeks  to  contradict  the  writing  by  paroL  (See  opinion 
of  Wilde,  J.,  in  note.) 

Abbionees  IV  Trust  for  CREDTroRs  are  not  bona  tidb  Purchajbers  for 
value  who  will  be  protected  against  an  equity  of  'vHiich  they  had  no 
tice,  though  the  assignment  contains  a  release  of  dsims  of 
where  the  assignees  have  incurred  no  new  liability  on  the  credit  of  the 
property.     (See  opinion  of  Wilde,  J.,  in  note.) 

Bill  in  equity  against  James  P.  and  Jacob  G.  Flint,  Shennan 
G.  Hill,  and  Cartwright  and  Train,  alleging  tiiat  in  1830,  the 
Flints,  then  partners  under  the  firm  name  of  P.  &  C.  FHnt,  en- 
tered into  an  agreement  with  Isaac  Clark,  which  provided  that 
the  Flints  should  purchase  the  brig  Charles;  that  the  Flints  and 
Clark  should  each  pay  half  the  purchase  money;  that  the  brig 
should  be  registered  in  the  names  of  the  Flints,  and  that  they 
should  hold  Clark's  half  in  trust  for  him  and  subject  to  his  order; 
that  the  Flints  were  to  employ  the  yessel  for  the  joint  benefit  of 
the  parties;  that  pursuant  to  this  agreement  the  vessel  was  pur- 
chased, registered,  and  navigated  by  the  Flints;  that  on  the 
twenly-ninth  of  March,  1830,  Clark  paid  his  share  of  the  pur- 
chase money,  amounting  to  about  two  thousand  and  sixty-two 
dollars  and  seventy-two  cents,  and  on  the  twenty-fiiBt  of  April 
the  Flints  in  writing  acknowledged  that  they  held  one  half  the 
vessel  in  trust  for  Clark,  and  also  promised  in  the  writing*  that 
as  they  had  been  paid  the  value  by  him,  they  would  give  him  a 
bill  of  sale  of  one  half  the  brig  upon  demand;  that  the  Flints 
continued  to  use  the  vessel  until  Februaiy  4,  1834,  chaiging 
Clark  with  half  the  expenses  and  receipts;  that  some  time  be- 
tween April,  1830,  and  February,  1834,  one  Hall  became  con- 
nected in  business  with  the  Flints,  and  from  that  time  the  brig 
was  employed  under  the  name  of  the  new  firm,  P.  &  C.  Flint  & 
Co. ;  that  on  February  4,  1830,  Clrak  transferred  his  interest  in 
the  brig  to  the  plaintiff,  giving  the  Flints  written  notice  of  the 
sole,  and  at  the  same  time  addressed  an  order  to  them,  to  hold 
his  half  subject  to  the  orders  of  the  plaintiff;  that  this  order 
being  presented  to  the  Flints  was  accepted  by  them  and  Hill, 
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in  wiitdng,  and  at  the  same  time  thej  agreed  to  hold  the  half 
subject  to  the  plaintiff's  orders,  and  that  they  would,  upon 
request,  give  him  a  bill  of  sale  of  the  same;  that  he  requested 
a    bill   of    sale,  but    that    they,  conniying    with    Cartwright, 
Train,  and  other  persons  unknown,  refused,  and  on  the  eighth 
of  February,  unknown  to  the  plaintiff  and  for  nominal  consid- 
eration merely,  transferred  the  plaintiff's  share  to  Cartwright 
and  Train  in  trust  to  sell  the  same  for  the  benefit  of  their  cred- 
itors; that  Cartwright  and  Train,  knowing  all  the  facts,  agreed 
vrith  Flint  and  Hall  that  they  would  hold  the  plaintiff's  share 
for  that  purpose;  that  the  plaintiff,  as  soon  as  he  heard  of  the 
transfer,  requested  Cartwright  and  Tndn  to  convey  him  his  share 
of  the  brig,  but  they  refused  to  do  so.    The  bill  prays  the  con- 
veyance of  half  the  brig,  an  account  of  her  earnings  since  Feb- 
ruary 4,  and  in  the  mean  time  that  the  defendants  may  be  en- 
.  joined  from  selling  the  plaintiff's  share. 

Hill,  in  his  answer,  alleged  the  absence  of  the  Flints  from  the 
United  States;  that  by  the  terms  of  the  contract  between  them 
and  Clark,  Clark  had  an  interest  in  the  brig  to  the  extent  of 
one  half;  that  when  he  paid  the  Flints  his  part  of  the  purchase 
money  and  all  their  demands  against  him,  then  he  would  be  en- 
titled to  a  bill  of  sale  for  his  share;  if  he  should  delay  un- 
reasonably in  paying,  the  brig  was  to  be  sold,  and  his  half  of 
che  proceeds  appropriated  to  the  payment  of  his  indebtedness 
to  them;  if  there  remained  any  balance,  it  was  to  be  subject  to 
his  order;  that  Clark  never  paid  his  share  of  the  purchase 
money;  there  were  dealings  between  Clark  and  the  firm  at  dif- 
ferent times,  and  at  the  time  of  the  transfer  to  Cartwright  and 
Train,  there  was  a  balance  of  seven  thousand  two  hundred  and 
thirty-four  dollars  and  forty-nine  cents  due  from  him.  It  is 
admitted  in  the  answer  that  the  Flints,  on  April  21,  1830,  gave 
Clark  a  writing  in  these  words:  "We  guaranty  to  give  Mr. 
Isaac  Clark,  for  value  received,  a  bill  of  sale  for  one  half  of  the 
brig  Charles;"  but  it  is  further  alleged  that  the  object  of  this 
was  to  show  that  Clark  had  an  interest  in  the  purchase,  not  that 
they  intended  to  give  him  a  bill  but  upon  the  terms  agreed 
upon.  The  order  of  Clark  and  its  acceptance  are  also  ad- 
mitted, but  respondent  avers  that  plaintiff  was  informed  at  the 
time  that  there  was  a  balance  due  from  Clark,  and  that  the  brig 
would  be  held  to  satisfy  the  same;  and  it  was  understood  the 
acceptance  was  only  to  hold  them  for  any  balance  remaining 
after  their  claims  had  been  paid.  The  answer  also  admits  an 
assignment  of  the  brig  to  Cartwright  and  Train  upon  valuable 
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consideration,  and  in  trust  for  the  benefit  of  oreditorB,  among 
whom  were  Oartwright  and  Train;  that  Cartwright  and  Train 
accepted  the  assignment  and  released  their  claims.  Cartwright 
and  Train,  in  their  answer,  allege  ignorance  of  any  interast  in 
either  Clark  or  the  plaintiff,  in  the  brig,  and  claim  to  be  boM 
fide  purchasers  without  notice.  The  plaintiff  filed  a  general 
replication. 

Waahbumy  for  the  plaintiff. 

Band  and  IKske^  for  the  defendants. 

By  Court,  Wilde,  J.  This  suit  was  commenced  in  1834.  The 
defendants  filed  their  answer,  and  the  phdntifb  filed  a  general 
replication.  Evidence  was  then  taken,  and  at  the  hearing  of 
the  cause  the  defendants,  for  the  first  time,  raised  an  objection 
to  the  jurisdiction  of  the  court,  on  the  ground  that  the  plaintiff 
has  an  adequate  remedy  at  law,  and  because  the  court  ought  not 
to  entertain  jurisdiction  in  equity  for  a  specific  performance  of 
an  agreement  respecting  personal  property.  •  It  was  contended 
that  this  objection  came  too  late,  as  the  subject-matter  of  the 
bill  is  clearly  within  the  jurisdiction  of  the  court,  and  they  have 
a  right  to  judge  on  the  whole  matter,  as  it  may  appear  on  the 
pleadings  and  evidence,  whether  the  case  is  such  as  to  justify 
the  interposition  of  a  court  of  equily,  or  ought  to  be  left  to  be 
determined  in  a  suit  at  law.  This  seems  to  be  a  reasonable  role, 
for  after  the  defendants  had  answered  to  the  merits  of  the  bill, 
and  consequently  great  expenses  had  been  incurred,  it  would  seem 
to  be  unreasonable  to  allow  them  to  interpose  with  an  objection 
which  ought  to  have  been  made  on  demurrer  to  the  bill,  and  be- 
fore answering  to  the  merits.  Under  such  circumstances,  a 
court  of  equity  ought  to  retain  the  cause,  provided  it  be  compe- 
tent to  grant  relief,  and  have  jurisdiction  of  the  subject-matter: 
Ludlow  V.  Simond,  2  Cai.  Cas.  in  Err.  40,  56  [2  Am.  Dec.  291]; 
UnderhiU  v.  Van  CorOandi,  2  Johns.  Ch.  369;  MsDonald  r. 
Crockett,  2  McCord's  Ch.  135. 

That  the  court  have  jurisdiction  of  the  subjectrmatter  in  the 
present  case  can  not,  as  we  think,  be  doubted.  The  only  doubt, 
if  there  be  any,  is  whether  the  court  be  competent,  according  to 
the  rules  and  principles  of  equily,  to  grant  relief.  We  have 
considered  one  of  the  defendants'  objections  in  this  point  of 
view,  and  we  have  also  considered  the  other  objection,  as  we  have 
heard  it  argued,  notwithstanding  the  rule  already  noticed.  In 
deciding  these  objections  we  have  taken  no  notice  of  the  facts 
alleged  in  the  answer.     Those  are  denied  by  the  plaintiff,  so  far 
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&s  ihej  are  contradictory  to  the  allegationa  in  the  bill.  The 
question  now  is,  whether  if  the  plaintiff  should  substantiate 
these  aUegations,  he  would  be  entitled  to  relief.  And  we  are  all 
of  opinion  that  he  would  be. 

As  to  the  plaintiff's  remedy  at  law,  he  has  none  except  against 
P.  &  G.  Flint  &  Co.,  and  Ihey  are  insolvent,  and  the  remedy 
is  of  no  value.  He  might  recover  judgment  against  them  for 
damages,  but  unless  he  could  obtain  satisfaction  of  the  judg- 
ment, he  would  receive  no  compensation,  but  would  be  sub- 
jected to  the  payment  of  costs.  It  has  been  held  that  a  bill  will 
lie  for  the  specific  performance  of  a  contract,  upon  the  ground 
that  a  court  of  law  could  only  give  a  remedy  in  damages,  the 
beneficial  effect  of  which  must  depend  upon  the  personal  re- 
sponsibiliiy  of  the  x)ariy.  And  there  seems,  as  Judge  Story 
remarks  in  his  commentaries  on  equiiy  jurisprudence,  to  have 
been  in  the  supreme  court  of  the  United  States,  an  inclination 
to  sustain  such  an  extensive  doctrine:  2  Story's  Eq.  31;  Doloret 
V.  EoCkschUdy  1  Sim.  &  Stu.  590;  Mechanics'  Bank  etc.  v.  Seton^ 
1  Pet.  Sup.  Gt.  305.  It  appears  to  me  that  this  doctrine  ought 
to  be  laid  down  with  some  limitation.  If  it  is  confined  to  actual 
insolvency,  it  is  certainly  very  reasonable  and  just,  for  on  what 
plausible  ground  can  it  be  contended  that  a  judgment  against 
an  insolvent  contractor  is  an  adequate  remedy?  It  would  be 
manifestly  against  equiiy  and  justice  for  a  court  to  decline  juris- 
diction in  such  a  case.  If  the  "party  injured  by  a  breach  of  a 
contract  can  not  avail  himself  of  his  remedy  at  law  for  any  ben- 
eficial purpose,  or  if  it  be  doubtful  whether  he  can  or  not,  a 
court  of  equity,  if  it  can  relieve  him,  ought  certainly  to  inter- 
pose,  and  compel  the  other  pariy  to  perform  his  contract. 
Whether,  according  to  the  rules  and  principles  of  equity,  the 
court  can  grant  the  relief  prayed  for,  may  be  a  question  of 
greater  doubt  and  difficulty;  but  this  will  depend  upon  the 
evidence;  for  we  have  no  doubt  that  if  the  plaintiff  shall  make 
out  his  case  as  stated  in  the  bill,  he  wiU  be  entitled  to  relief. 

It  is  objected  that  the  court  ought  not  to  exercise  jurisdiction 
in  equity  for  a  specific  performance  of  agreements  relating  to 
personal  property.  And  generally  that  rule  has  been  observed 
in  the  English  courts,  but  has  been  subject  to  numerous  excep- 
tions, and  has  been  uniformly  limited  to  cases  whei'e  a  com- 
pensation in  damages  furnishes  a  clear  and  adequate  remedy. 
If  the  party  complaining  has  no  such  remedy,  it  is  quite  imma- 
terial whether  the  contract  relates  to  real  or  personal  estate:  2 
Story's  Eq.  24.     The  exercise  of  equity  jurisdiction  does  not 
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proceed  upon  any  distinction  between  real  estate  and  personal 
estate;  bat  because  damages  at  law  may  not  in  the  pariicnlar 
case  afford  a  complete  remedy.  This  doctrine  is  thns  laid  down 
by  Judge  Story  in  his  commentaries,  and  is  fully  sustained  by 
the  cases  cited  in  support  of  it.  The  reasons  giyen  for  a  dis- 
tinction between  real  estate  and  personal  estate  are  not  Teiy  sat- 
isfactory. All,  as  it  seems  to  me,  that  can  be  fiurly  inferred 
from  the  cases  on  this  point  is,  that  in  contracts  respecting  per- 
sonal estate  a  compensation  in  damages  is  much  of  tener  a  com- 
plete and  satisfactoiy  remedy  than  it  is  in  those  which  relate  io 
real  estate.  But  in  all  cases,  if  the  pariy  has  not  such  a  rem- 
edy, a  court  of  equiiy  will  entertain  jurisdiction,  and  grant  re* 
lief  as  justice  may  require. 

I  have  already  shown  that  the  plaintiff  has  no  adequate  rem- 
edy against  P.  &  C.  Flint  &  Co.,  and  he  has  no  remedy  at  law 
against  Cartwright  and  Train,  the  only  solvent  defendants. 
Then  it  was  objected,  that  they,  not  being  parties  to  the  con- 
tract, ought  not  to  have  been  parties  in  this  suit,  and  that  this 
court  have  no  authority  to  compel  them  to  convey  the  premises. 
If  this  objection  were  well  founded,  the  bill  should  be  dismissed 
PS  to  them;  but  still  the  other  defendants  might  be  compelled  to 
convey  in  order  to  enable  the  plaintiff  to  contest  at  law  the 
validity  of  the  assignment  to  Cartwright  and  Train.  It  is,  how- 
ever, the  opinion  of  the  court,  that  the  objection  is  unfounded. 

In  the  case  of  Champion  v.  Brawny  6  Johns.  Ch.  402  [10  Am. 
Dec.  848],  Chancellor  Kent  lays  it  down  as  a  well-settled 
principle,  that  if  A.  enters  into  a  contract  to  sell  land  to  B. ,  and 
afterwards  refuses  to  perform  his  contract  and  sells  the  land  to 
C.  for  a  valuable  consideration,  B.  may,  by  bill,  compel  the 
purchaser  to  convey  to  him,  provided  he  be  chargeable  with 
notice  at  the  time  of  his  purchase.  This  doctrine  is  fully  main- 
tained by  several  cases  therein  dted.  In  Taylor  v.  Stibberiy  2 
Yes.  jun.  489,  it  was  decided  that  a  purchaser  with  notice  is 
bound  in  all  respects  as  the  vendor.  "  He  is  liable  to  the  same 
equity,  stands  in  his  vendor's  place,  and  is  bound  to  do  that 
which  the  person  he  represents  would  be  bound  to  do  by  the 
decree."  The  case  of  Dawson  v.  EUiSy  1  Jac.  &  W.  524,  was 
decided  on  the  same  principle.  The  bill  was  filed  to  compel 
the  performance  of  an  agreement  in  writing,  made  by  the  de- 
fendant Ellis,  who  admitted  the  agreement,  but  averred  that  he 
had  made  a  similar  previous  agreement  with  the  Duke  of  Nor- 
folk, in  pursuance  of  which  he  had,  subsequently  to  the  filing 
of  the  bill,  executed  a  convevance  to  him.     The  Duke  of  Nor» 
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iolk.  was  thereupon  made  a  pariy,  and  a  reconveyance  prayed 
from  T^iTn  to  the  plaintiff.  It  was  agreed  that  if  there  was  a 
previous  contract  made  with  the  duke,  he  could  not  be  com- 
pelled to  reconvey;  and  it  was  submitted  to  the  master  of  the 
rolls,  on  the  question  whether  the  trealy  between  Ellis  and  the 
Duke  of  Norfolk  had  ripened  into  a  contract  or  not.  The 
master  of  the  rolls,  being  of  opinion  on  the  evidence  that  it  had 
not,  decreed  a  specific  performance  and  a  conveyance  to  the 
plaintiff. 

The  principle  on  which  these  cases  were  decided  is  directly  in 
point,  and  we  consider  it  settled  upon  well-known  principles  of 
equiiy  in  analogous  cases.  It  is  similar  to  the  case  of  a  pur- 
diaser  from  a  trustee  with  notice  of  the  trust.  In.  this  case  P. 
&  C.  Flint  &  Co.  held  the  one  half  of  the  vessel  in  trust  for  the 
plaintiff,  and  if  we  had  had  jurisdiction  of  such  a  trust  when 
the  bill  was  filed,  as  we  have  now,  the  present  question  probably 
would  not  have  been  raised.  But  this  same  equity  applies  to 
the  plaintiff's  bill  in  its  present  form,  as  would  have  applied  to  a 
bill  to  enforce  a  trust. 

The  defendants'  objections,  for  these  reasons,  are  overruled^ 
and  the  case  is  to  stand  over  for  a  further  hearing. 


Upon  thb  ruBTUER  hearing  of  this  ca ass,  Wilde,  J.,  deliTered  the  opin- 
ion of  the  court.  He  admitted  that  it  would  be  true,  as  claimed  in  the  answer, 
thftt  a  conveyance  of  half  the  vessel  should  not  be  enforced  until  the  large  bal- 
ance alleged  to  be  due  from  Isaac  Clark  to  Flint  &  Go.  was  ascertained  and  paid» 
if  the  suit  were  between  Isaac  Clark  and  the  Flints,  although  there  might 
have  been  no  express  agreement  that  the  vessel  should  be  held  as  security  for 
any  such  balance,  because  of  the  principle  that  where  one  comes  into  equity 
for  relief  he  must  do  equity.  He  stated,  however,  that  no  such  principle 
could  be  applied  against  a  purchaser  for  value  from  Isaac  Clark,  having  no  no- 
tice of  the  existence  of  any  such  balance,  as  there  was  no  equitable  lien  against 
snch  a  purchaser  for  any  general  b;ilance  due  from  his  vendor  to  the  holder 
of  the  legal  title,  referring  to  4  Kent's  Com.  152,  153;  Htams  v.  Bcmee^  8 
Atk.  630,  and  Variderzee  v.  WillU^  3  Bro.  Ch.  21,  as  illustrating  vmrious  ap> 
plications  of  the  general  rule  of  equity  upon  this  subject.  As  to  that  part  of 
the  answer  in  which  it  was  admitted  that  Flint  &  Co.  accepted  in  writing  the 
order  drawn  on  them  by  Isaac  Clark,  but  was  averred  that  the  defendants  in- 
formed the  plaintiff  that  there  was  no  balance  due  from  them  to  Isaac  Clark, 
but,  on  the  contrary,  a  large  balance  due  from  him  to  them,  and  tliat  the  ves- 
sel was  held  for  that  balance,  and  there  would  be  nothing  coming  to  Isaac 
Clark,  his  iiouor  said,  that  tlie  additioual  averment  was  not  responsive  to  the 
bill,  and  could  not  be  proved  by  oral  testimony,  because  it  was  directly  con- 
tradictory of  the  written  contract  of  acceptance.  And  upon  the  construction 
of  the  written  contract,* he  stated  the  opinion  of  the  court  to  bo,  that  it  waa 
an  unconditional  acceptance,  upon  which  the  plain ti£f  could  not  be  rendered 
liable  for  any  balance  duo  from  Isaac  Clark;  that,  as  to  the  plaintiff,  the  ao* 
ceptance  was  a  relinquishment  of  any  equitable  lien  which  the  defendants 
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might  hakve  for  any  sach  liftlanoft,  and  that  no  saoh  lion  oould  be  enforced 
against  him.  The  learned  judge  farther  declared  that  the  defendants,  Cart- 
wright  and  Train,  conld  not  claim  protection  as  bona  fidt  pnrohaserB  against 
the  plaintiff's  title.  He  admitted  it  to  be  the  undoubted  rule  of  ec|uity  that 
where  one  purchaaed  realty  or  personalty,  for  value  and  in  the  usual  course 
of  business,  from  the  legal  owner  thereof,  without  notice  of  any  equitable 
title  in  a  third  person,  or  where  such  purchaser  incurred  any  new  liability 
upon  the  credit  of  the  property  without  such  notice,  he  was  to  be  deemed  a 
bcfnajidt  purchaser,  against  whom  the  equitable  title  could  not  be  enforced. 
But  this  rule,  he  said,  did  not  apply  where  the  property  was  assigned  in  pay- 
ment of,  or  as  security  for,  a  pre-existing  debt,  no  .consideration  being  paid 
therefor:  Root  v.  French,  13  Wend.  671;  S.  C,  28  Am.  Dec.  482;  Buffingttm 
▼.  OerrM^  15  Mass.  156;  S.  C,  8  Am.  Dec  97.  The  defendants  Gartwright 
«nd  Train,  being  assignees  in  trust  for  themselves  and  other  creditors  of  the 
Flints,  although  the  assignment  contained  a  release  of  the  claims  of  creditors^ 
stood  \A  the  position  of  assignees  in  payment  of  pre-existing  debts,  and  not 
having  incurred  any  new  responsibility  on  the  credit  of  the  property,  and  it 
not  appearing  that  they  would  have  refused  to  accept  the  assignment  if  they 
had  known  of  the  plaintiff's  claim,  their  rights  must  be  subordinated  to  that 
claim,  and  it  was  not  necessary  to  decide  whether  they  had  notice  of  it  or  not. 
The  opinion  of  the  court  was,  therefore,  declared  to  be,  that  the  plaintiff  waa 
entitled  to  a  conveyance  of  half  the  vessel,  with  half  the  earnings  from  the 
time  of  the  plaintiff's  demand  on  Oartyrright  and  Train,  but  to  none  of  the 
previous  earnings,  unless  it  should  be  proved  that  there  was  no  balance  due 
from  Isaac  Clark  to  Flint  k  Co.  when  the  assignment  was  made;  and  that  if 
the  plaintiff  insisted  on  such  prior  earnings,  Isaac  Clark  must  be  made  a 
party,  and  an  accounting  must  be  had  to  determine  as  to  the  balance,  if  any, 
due  from  him  to  the  Flints. 

Objection  to  Jubisdiction  in  Equttt  Comes  too  Late,  when:  See  Lto- 
ingaion  v.  Livingtaon,  8  Am.  Dec  562;  Lockwood  r.  BaUs^  12  Id.  136,  note; 
Eees  V.  Smith,  13  Id.  599.  The  rule  laid  down  in  Clark  v.  FlhU  on  this  point 
13  approved  in  MoMOchuseiU  Oen,  Hospital  v.  Slate  MuL  L\fe  Asa,  Co,,  4 
Gray,  232;  Russell  v.  Loring,  3  Allen,  126. 

Sfsoifio  Pertormangx  07  CoNTBAOT  RsLATiNO  TO  CHATTELS:  See  Linmg  T. 
€tddes,l6Am,I>eo,eO^;Cowlesy,  fT/ufmon, 25 Id.  60.  Thedoctrineoftheprin- 
cipai  case  on  this  point  was  approved  in  Treasurer  ▼.  Commercial  Mining  Gx. 
23  CaL  393;  Parker  v.  Oarrison,  61  111.  253;  Jones  v.  NewhaU,  115  Mass.  249; 
Somerhy  v.  Bunting  118  Id.  287.  A  vendee  of  a  chattel  with  notice  may  be 
compelled  to  execute  a  contract  to  convey  the  same:  Andrews  v.  Brown,  J 
Cush.  136,  dting  Clark  v.  Flint, 

Assignee  vor  CBSDrroBS-is  not  a  bona  fide  Puschaseb  who  will  be  pro- 
tected against  equities  of  which  he  has  no  notioe:  Matter  qf  Howe,  19  Anu 
Dec.  395;  Harris  v.  Homer,  30  Id.  182.  But  see  Chamberlain  v.  Thompson^ 
26  Id.  390.  Generally,  one  who  takes  property  in  payment  or  security  of  a 
pre-existing  debt»  is  not  a  bona  fide  purchaser:  Dtciberson  v.  TyXJ&ngkati,  2f 
Id.  528  and  note.  See  other  cases  refarred  to  in  note  to  Thwrtigm  ▼.  BUm^ 
tiiard,  ante,  700l 
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SHIRE. 

[-22  FicxEBiiro,  283.] 
DiSOONTINTTANCE  OP  HIGHWAY  DOES  NOT  DiVEST  THE  RiOHT  TO  DaMAOES,  of 

one  over  whose  land  such  highway  is  laid  ont,  where  the  discontinuance 
occurs  after  the  highway  has  been  completely  established  and  the  dam- 
ages assessed  and  certified  in  the  mode  required  by  law»  but  before  any- 
thing has  been  done  towards  opening  the  highway  or  disturbing  the  pot- 
session  of  the  owner  of  the  land. 

Petition.    The  opinion  states  the  case. 

Dewey,  Bohinson,  and  Penniman,  for  the  petitioner. 

BamOtd  and  Bishop,  for  the  respondents. 

Bj  Court,  Shaw,  C.  J.  The  petition  and  answer  on  whioh 
this  question  arises,  present  a  novel,  and  in  many  respects  a  pe- 
culiar and  extraordinaxy  case  for  the  consideration  of  the  court. 
It  appears  that  the  counly  commissioners,  in  pursuance  of  the 
powers  vested  in  them  by  law,  having  given  the  notices  required, 
and  conformed  generally  to  the  rules  of  law,  adjudicated  upoa 
the  common  convenience  and  necessiiy  of  a  public  highway,  andl 
thereupon  located  and  laid  out  the  same,  passing  to  some  extent: 
over  the  land  of  the  petitioner.  The  usual  orders  for  making- 
and  fitting  the  road  for  public  use  were  passed.  The  petitioner 
applied  for  a  jiuy  to  assess  his  damages,  and  after  one  attempt, 
which  proved  unsuccessful  on  account  of  some  informaliiy,  a 
verdict  of  the  sheriff's  jiuy  assessing  his  damages  was  duly  re- 
turned to  the  court  of  common  pleas  and  accepted,  and  certified 
in  due  form  of  law  to  the  couniy  commissioners.  Before  the 
proper  time  had  arrived,  for  granting  an  order  on  the  treasury 
for  the  payment  of  the  complainant's  damages,  and  before  his 
land  had  been  entered  upon,  or  his  possession  disturbed,  meas* 
ures  were  taken  for  the  discontinuance  of  the  highway,  and  sub- 
sequently an  order  or  decree  was  passed,  discontinuing  it. 
Therefore  the  county  commissioners  declined  issuing  an  order 
for  the  payment  of  the  complainant's  damages,  on  the  ground 
that  as  his  land  had  not  been  entered  upon,  and  after  the  order 
of  discontinuance,  never  could  be  entered  upon,  he  had  sustained 
no  real  damages,  and  was  not  entitled  to  claim  payment  accord- 
ing to  the  verdict. 

It  is  now  contended  for  the  resx>ondents,  that  it  would  be 
highly  unjust  and  inequitable,  to  require  the  public  to  pay  the 
whole  'value  of  the  land,  for  a  naked  right  or  privilege,  whioh 
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ihej  have  never  used,  and  now  never  can  use;  and  that  it  is 
equally  unjust  for  the  complainant  to  demand  a  sum  of  money 
by  way  of  damage,  for  a  loss  which  he  has  not  and  can  not  sus- 
tain. 

If  there  were  any  middle  course  to  be  adopted,  if  any  appor- 
tionment could  be  made,  by  which  the  complainant  could  be  in- 
demnified for  the  actual  trouble  and  expense  to  which  he  has 
been  subjected,  and  the  public  exempted  from  further  liability, 
it  would  be  more  in  accordance  with  principles  of  equiiy.  But 
there  seems  to  be  no  legal  principle  on  which  this  can  be  done. 
It  was  suggested  that  he  should  claim  damages  for  the  discon- 
tinuance; but  the  discontinuance,  as  it  relieves  his  estate  from  a 
burdensome  service,  to  which  it  was  subject,  by  a  perpetual 
easement,  is  a  benefit  and  not  a  damage;  indeed,  the  damage 
given  on  laying  out  the  road  is  a  compensation  for  imposing  this 
service  upon  the  land.  It  is  therefore  a  question  of  legal  right 
to  the  sum  fixed  by  the  verdict,  and  the  adjudication  upon  it,  by 
£he  court  having  jurisdiction  of  the  subject;  and  it  appears  to  be 
.n  necessary  consequence,  that  the  complainant  is  entitled  to  the 
-whole  amount,  or  to  no  part  of  it.  If  the  adjudication  discon- 
tinuing the  road  vacated  all  the  prior  proceedings,  including  the 
verdict  and  judgment  of  the  court  of  common  pleas  accepting  it, 
that  judgment  is  in  effect  reversed  and  annulled,  and  then  the 
'  complainant  can  make  no  claim  under  it;  otherwise  it  remains 
in  full  force,  and  he  is  entitled  to  the  entire  benefit  of  it. 

Such  being  the  question,  the  court  are  of  opinion,  that  the 
petitioner,  on  the  return  and  acceptance  of  the  verdict,  acquired 
a  vested  right  to  his  damages,  and  that  the  subsequent  discon- 
tinuance of  the  highway  did  not  divest  or  defeat  that  right, 
^his  conclusion  seems  to  result  from  a  few  well-settled  princi- 
ples. When  a  highway  is  laid  over  land,  it  does  not  divest  the 
title  of  the  owner;  the  fee  remains  in  him  and  descends  to  his  heirs, 
-subject  only  to  a  perpetual  easement  for  the  public,  so  long  as 
it  may  be  their  pleasure  to  use  it.  That  easement  is  a  lien  and 
nothing  more.  When  that  lien  is  taken  off,  by  the  discontinu- 
ance of  the  highway,  which  may  at  any  time  be  affected  by  the 
authorized  agents,  charged  with  that  department  of  the  publio 
service,  it  can  not  be  said  that  the  property  revests  in  the  former 
owner;  it  has  always  been  in  the  same  owner,  but  now  the  lien 
is  removed,  and  the  owner  continues  to  hold  it,  thus  discharged 
from  the  burden.  But  as  the  public  have  a  right  to  hold  a  per- 
petual easement,  and  the  strong  probability  and  the  practical 
result  usually  is,  that  the  easement  and  the  burden  will  be  per« 
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petual,  and  as  the  easement  for  the  public  is  of  such  a  nature, 
that  practicallj  it  deprives  the  owner  of  all,  or  nearly  all,  bene- 
ficial use  of  the  land,  and  leaves  him  a  barren  fee  only,  the  dam- 
age to  tlie  owner  is  practically  equivalent  to  the  whole  value  of 
the  land.  Therefore  it  is,  that  in  estimating  the  damages  which 
the  public  shall  pay  for  such  a  lien  upon  the  land,  the  question 
practically  resolves  itself  into  this:  what  is  the  value  of  the 
land,  which  so  large  and  perpetual  a  lien  will  almost  wholly  de- 
prive the  owner  of  tiiie  benefit  of  ?  And  probably  the  contingency 
of  the  discontinuance  of  the  road  is  practically  of  so  inconsid- 
erable a  value,  that  estimated  ever  so  accurately,  it  would  deduct 
very  little  from  the  whole  value  of  the  land  itself. 

Still,  in  a  legal  view,  it  is  manifest,  that  the  subject  for  which 
the  public  pays,  and  for  which  the  owner  of  the  soil  receives 
compensation,  is  the  right  to  have  a  perpetual  easement  upon 
the  land,  for  a  highway,  until  it  shall  be  discontinued,  by  those 
who  have  competent  authority  to  act  for  the  public.  But  the 
fee  of  the  land,  subject  to  that  lien,  is  not  taken  nor  paid  for; 
and  when  the  contingency  happens,  and  the  highway  is  discon- 
tinued and  the  lien  removed,  the  enlarged  enjoyment  which  the 
owner  has  thereby,  is  not  derived  from  the  public,  but  is  inci- 
dent to  the  ownership,  which  has  always  subsisted  from  the  lay- 
ing out  of  the  highway.  The  court  are  therefore  of  opinion, 
that  when  the  highway  is  once  completely  established,  and  the 
damages  of  the  land  once  settled  by  the  modes  pointed  out  by 
law,  the  right  of  the  public  to  a  perpetual  easement  in  the  land 
for  a  Jiighway,  till  the  public  shall  see  fit  for  any  cause  to  dis- 
continue it,  becomes  complete,  and  the  right  of  the  owner  to 
his  damages  or  compensation  for  the  lien  or  qualified  right  ac- 
quired by  the  public  in  his  land,  becomes  vested. 

The  subsequent  discontinuance  of  the  highway  is  a  new,  dis- 
tinct, substantive  proceeding,  which  does  not  annul  or  disa£Srm 
the  former  proceeding;  but  on  the  contrary,  assumes  and  acts 
upon  it,  as  a  valid  proceeding.  It  was  a  contingency  contem- 
plated at  the  time  of  laying  out  the  highway,  inasmuch  as  the 
easement  for  the  public  was  always  held  at  the  will  of  the  public 
to  be  exercised  by  their  competent  agents.  When  it  is  exer- 
cised, it  grants  no  new  right  to  the  owner  of  the  land,  but  sim- 
ply leaves  him  in  the  enjoyment  of  a  right,  which  was  always 
his,  as  incident  to  Ms  ownership.  After  a  highway  had  been 
used  a  considerable  time,  there  would  be  no  difficully  and  no 
apparent  injustice,  in  applying  these  principles.  The  difficulty 
arises  from  the  fact,  that  tiie  use,  possession,  and  enjoyment  of 
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the  properi^  by  the  complamant,  has  never  been  disturbed. 
But  when  it  is  considered  that  what  the  pabh'c  acquire  and  pay 
for,  is  the  right  to  a  perpetual  easement  in  the  o  Dmplainani's  land, 
so  long  as  they  shall  chose  to  use  it,  and  the  right  to  the  com- 
pensation is  complete,  when  the  right  of  the  public  is  complete; 
and  further,  when  it  is  considered,  that  the  contingency  of  hay- 
ing the  land  free  of  the  incumbrance,  whenever  the  public  see 
fit  to  discontinue  and  relinquish  the  use  of  it,  whether  it  be  a 
near  or  remote  chance,  of  much  or  of  little  value,  is  one  which 
he  has  never  parted  with,  and  never  been  paid  for,  it  presents 
the  question  in  a  different  aspect.  The  enjoyment  of  this  latter 
right  therefore,  can  not  deprive  him  of  his  former  vested  right 
to  damages;  the  one  being  entirely  consistent  with  the  other. 
The  commissioners  therefore  were  not  justified  in  withholding 
from  the  complainant  his  order  for  the  payment  of  his  damages, 
conformably  to  the  verdict,  accepted  by  the  court  of  common 
pleas,  and  certified  to  the  commissioners. 

Some  question  was  made,  supposing  the  couniy  commissioners 
were  not  justified,  on  the  grounds  stated,  in  withholding  payment 
from  the  complainant,  whether  his  proper  remedy  was  by  a  writ 
of  mandamus.  It  is  true,  that  the  extraordinary  remedy  by  writ 
of  mandamus,  is  to  be  resorted  to  with  great  caution,  and  ought 
not  to  be  had  where  there  is  any  other  adequate  and  suitable 
remedy,  in  a  regular  course  of  judicial  proceeding;  but  as  it  is, 
to  say  the  least,  doubtful  whether  any  action  of  debt  or  case 
would  lie  in  favor  of  the  complainant,  as  the  act  required  to 
be  done  on  the  part  of  the  couniy  commissioners  is  a  ministenal, 
and  not  a  judicial  act,  the  court  are  inclined  to  the  opinion,  that 
the  complainant  is  entitled  to  a  remedy  by  a  writ  of  mandamus. 

The  court  do  therefore  order,  that  an  alternative  writ  of  man- 
damus issue,  directed  to  the  couniy  commissioners,  requiring 
them  to  draw  an  order  on  the  county  treasury  for  the  payment 
to  the  complainant,  of  the  amount  due  to  him  pursuant  to  the 
verdict,  or  to  make  a  return  of  the  writ,  setting  forth  the  reasons 
and  causes  why  they  have  not  done  it. 


After  Verdict  Awarding  Damagbs  fob  Laying  out  a  Highway,  mad 
judgment  thereon,  the  right  to  daiiiAgeB  ia  vested,  and  ia  not  divested  by  dts 
continuing  the  proceedings:  Hatokins  v.  TVusieea  of  tiochnUr^  19  Am.  Dec 
462.  See  also  People  v.  BrooiUyn^  Id.  502.  The  principal  case  is  approved 
on  this  point  in  Hallock  v.  Franklin  Co.^  2  Mete.  559;  CommonwecUth  v.  Bo^on 
etc.  n,  /?.  ConCrs,  12  Cush.  258;  and  Loring  v.  BotUm,  12  Gray,  211,  and  Is 
citeci  in  Bishop  v.  Medtvay,  12  Mete.  126. 

The  principal  case  is  also  cited  in  New  Bedford  v.  County  Comers,  9  Gray, 
343;  Shaw  v.  Charlestotpn,  3  Allen,  538;  which  were  decided  nnder  stats. 
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1842,  c.  86,  and  1847,  c.  250.  In  Derby  ▼.  HaU,  2  Ony,  246,  the  ctM  ii 
also  relied  on  as  authority  for  the  position  that  a  corporation  taking  land 
for  pnblio  nse,  acquires  only  a  right  of  way  or  easement,  and  that  the  title 
to  the  soil  remains  in  the  original  owner.  Brown  v.  Loiueli,  8  Mete.  178, 
refers  with  approval  to  the  point  that  the  vote  of  the  common  council 
appropriates  the  land  to  the  pnhlio,  but  draws  a  distinction  between  the  two 
cases,  as  in  the  former  the  vote  of  the  common  council  was  to  change  the 
grade  of  a  street.  The  statute  of  1842,  c  86,  sec.  1,  was  passed  to  coun- 
teract the  effect  of  the  decision  in  the  principal  case:  Harding  v.  Medtotty,  10 
Id.  470;  Drury  v.  Bottton,  101  Mass.  440. 


FroEETT  V.  Breceenbidge. 

[22  PiCKXBDIO,  297.] 

or  Three  Dolj^abs  in  Appraised  Value  of  Land  Set  err  undkb 
AN  Execution,  exclusive  of  incumbrances,  over  the  amount  of  the  exe- 
cution, which,  with  the  costs,  is  nearly  fifty  dollars,  avoids  the  levy. 
Tenant  of  Execution  Debtob  in  Possession  mat  Raise  the  Objection  in 
an  action  for  use  and  occupation  by  the  execution  creditor,  that  the  hit- 
ter's title  was  avoided  by  an  excess  in  value  of  the  land  set  off  under  the 
execution. 

Assumpsit  to  recoyer  rent  of  reed  estate.  The  opinion  states 
the  case. 

FUley  and  Sumner y  for  the  plaintifb. 

Bishop  and  Jones,  for  the  defendant. 

By  Court,  Wilde,  J.  This  was  an  action  of  assumpsit  for  the 
use  and  occupation  of  real  estate,  the  plaintiffs'  title  to  which 
depends  on  the  validity  of  the  levy  of  an  execution  in  his  favor 
against  one  Hiram  S.  Spencer.  The  objection  to  the  validity  of 
the  levy  is,  that  the  value  of  the  land  as  appraised,  deducting  an 
incumbrance  on  it,  according  to  the  direction  of  the  revised  stat- 
utes, c.  73,  sec.  31,  exceeds  the  amount  of  the  execution  and 
all  costs.  The  execution  with  the  costs  of  the  levy,  amounted 
only  to  the  sum  of  forty-seven  dollars  and  eighty-three  cents, 
whereas  the  land  was  appraised  at  the  siun  of  eight  hundred 
dollars,  subject  to  an  incumbrance  of  seven  hundred  and  forty- 
nine  dollars  and  seventeen  cents,  which  being  deducted  leaves 
a  balance  of  Mty  dollars  and  eighty-three  cents,  the  estimated 
value  of  the  land  taken  on  the  execution.  So  that  more  land 
was  taken  than  the  sheriff  had  any  right  to  take;  and  this,  we 
think,  is  a  fatal  objection,  which  avoids  the  entire  levy.  The 
levy  can  not  be  valid  in  part,  and  void  in  part;  and  there  is  no 
legal  mode  of  apportionment,  by  which  the  plaintiff's  title  to  so 
much  of  the  land  as  he  had  a  right  to  take,  can  be  confirmed. 
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The  Buiplos  value  of  the  land,  it  is  tnie,  is  inconsiderable;  but 
not  so  trifling,  as  to  come  within  the  maxim  de  minimis  non 
curat  lex,  a  nuudm  which  can  rarely  be  admitted  in  the  adminis- 
tration of  justice.  It  was,  however,  applied  to  the  case  of 
Spencer  y.  Champion,  9  Conn.  537.  In  that  case  the  land  set 
off  on  execution  was  appraised  at  the  sum  of  one  hundred  and 
thirty-four  dollars  and  foriy-f our  cents,  and  the  amount  of  the 
execution  and  officers'  fees  was  only  one  hundred  and  thiriy- 
four  dollars  and  thirty  cents.  And  the  court  held,  that  the 
levy  was  not  void,  on  the  maxim  de  mini^nis.  Without  express- 
ing any  opinion  of  the  decision  in  that  case,  we  think  it  would 
not,  if  well  founded,  justify  a  similar  decision  in  the  present 
case,  the  excess  being  larger  and  more  important. 

It  has  been  argued  for  the  plaintiffs,  that  the  Tnistate  might 
have  been  in  the  amount  of  the  incumbrance;  but  if  this  were 
the  fact,  the  Officer's  return  might  be  amended  and  the  mistake 
corrected.  The  validity  of  the  title  depends  on  the  return  of 
the  officer,  and  that  must  be  taken  to  be  true.  It  has  also  been 
argued,  that  admitting  the  plaintiffs'  title  to  be  void  as  to  the 
execution  debtor,  it  is  good  as  against  the  defendant;  that  the 
levy  can  not  be  avoided  by  any  one  but  Spencer,  or  his  assigns, 
and  as  he  does  not  object  to  the  plaintiffs'  title,  the  defendant 
can  not  impeach  it,  who  has  no  interest  in  the  question.  It  does 
not,  however,  appear  that  Spencer  has  acquiesced  in  the  plaint- 
iffs' title,  or  that  he  has  any  knowledge  of  the  mistake.  For 
aught  we  know,  the  defendant  is  liable  to  pay  the  rent  to  Spen- 
cer, and  may  be  compelled  to  pay  it  to  him,  even  if  the  pViT^t*^ 
should  recover  in  this  action. 

The  defendant,  therefore,  has  a  right  to  protect  himself 
against  a  double  payment,  by  objecting  to  the  plaintiffs'  title;  so 
that  whether  the  levy  be  merely  void,  or  voidable  only,  is  not 
material. 

Judgment  of  the  court  of  common  pleas  reversed. 

Levy  for  a  Greater  Sum  than  the  Amount  of  the  Debt,  Ib  void:  Ari- 
terson  v.  Carnecd,  13  Am.  Dec.  208,  and  note;  CoUrcUw  v.  McGcune^  24  Id. 
256;  Orqf  v.  Jones,  22  Id  545;  Jieed  v.  Carter,  26  Id.  422.  The  prindpel 
case  is  approved  on  that  point  in  BcUes  v.  Willard,  10  Mete  79;  Chenery  v. 
Stevens^  97  Mass.  83.  But  where  the  excess  amonnts  to  but  a  few  cents  the 
piXKseedings  are  valid,  falling  within  the  maxim,  de  mmtmia  non  curat  lex: 
HmUinglon  v.  WincheU,  20  Am.  Deo.  84.  The  principal  ease  is  also  approved 
iu  Holnnea  t.  Hall,  4  Mete  419,  but  distinguished  from  that  case  in  that 
there  the  alleged  error  arose  from  the  officer  including  fees  and  charges  not 
authorized  by  law  in  the  amount  for  which  the  levy  was  made. 

Sales  E.>r  masse:  See  note  to  Patterson  v.  Oameal,  13  Am.  Deo.  212;  WU* 
fofi  V.  TufiUy,  14  Id.  569. 
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Bbeweb  v.  TLabdy. 

[22  PxoKXBTiro,  876.] 

Besebvation  in  a  Deed  tbom  Fatheb  to  Child  of  the  Use  of  tee  Prem- 
ises for  the  lives  of  the  gran  cor  and  his  wife  does  not  avoid  itjiihoagh 
sach  deed  expresses  only  a  pecuniary  consideration,  but  it  will  be  deemed 
valid  as  a  covenant  to  stand  seised  to  uses  founded  upon  a  presumed  ad- 
ditional consideration  of  consanguinity. 

Child  Acquires  a  Vested  REMAiin>ER  under  a  deed  from  his  father  express- 
ing only  a  pecuniary  consideration,  and  reserving  the  use  of  the  premutes 
for  the  lives  of  the  grantor  and  his  wife,  and  such  remainder  is  not  de- 
feated by  a  subsequent  recovery  in  a  writ  of  right  by  a  third  person 
against  the  father,  to  which  the  child  was  not  a  party. 

Wbtt  of  error  to  recover  certain  real  estate  in  Wilbraham.  On 
January  3, 1829,  Charles  Brewer  deeded  to  his  daughter  Susan 
Brewer  the  property  in  question.  The  deed  contained  the  fol- 
lowing clause:  *'Beserving  the  use  and  improTement  of  said 
premises  to  me,  the  said  Charles,  for  and  during  the  term  of  the 
natural  life  and  liyes  of  the  said  Charles  and  Anna  Brewer,  wife 
of  said  Charles,  and  each  of  them,  as  fully  and  completely  as 
though  this  deed  had  not  been  made."  A  pecuniary  considera- 
tion only  was  expressed  in  the  deed.  On  February  1,  1834, 
Susan  Brewer,  by  deed  of  warranty,  conveyed  the  land  to  the 
demandant.  The  demandant  claims  under  this  deed.  Prior  to 
1810  Charles  Brewer  had  conveyed  to  his  son  Calvin  Brewer  au 
undivided  half  of  part  of  the  premises.  The  deed  had  never 
been  recorded  and  was  alleged  to  be  lost  or  destroyed,  and  on 
April  10,  1826,  Calvin  Brewer  reconveyed  his  interest  in  the 
property,  by  deed  of  quitclaim  to  his  father.  The  tenant's 
title  was  derived  from  the  extent  of  an  execution  issued  in 
October,  1831,  upon  a  judgment  recovered  by  one  Ellsworth 
against  Calvin  Brewer.  Ellsworth  afterwards  obtained  pos- 
session against  Charles  and  Calvin  Brewer,  by  means  of  a 
writ  of  light,  and  deeded  the  property  to  the  tenant.  The  tenant 
contended  that  the  conveyance  from  Charles  to  Calvin  Brewer 
included  the  whole  premises,  and  that  the  reconveyance  was 
void,  being  fraudulent  as  to  Calvin's  creditors.  The  tenant 
moved  for  a  nonsuit  on  the  ground  that  the  deed  to  Susan 
Brewer  was  void,  as  it  created  a  freehold  estate  to  commence  in 
futuro;  and  that  there  being  a  pecuniary  consideration  merely, 
it  could  not  be  construed  as  a  covenant  to  stand  seised  to  uses; 
and  even  should  it  be  so  construed,  the  recovery  of  Ellsworth 
defeated  the  use.  The  judge  granted  the  nonsuit,  subject  to 
the  opinion  of  the  court;  if  fiie  ruling  was  incorrect  the  nonsuit 
was  to  be  taken  off  and  a  trial  had;  if  not,  the  nonsuit  to  stand. 
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0.  B.  Morris  and  H.  M  rris,  for  the  demandant. 
Wells,  Chapman,  and  Athmun,  for  the  tenant. 

By  Court,  Putnam,  J.  The  rights  of  the  parties  are  to  be 
ascertained  according  to  the  true  legal  construction  of  the  deed 
from  Charles  Brewer  to  his  daughter  Susan  Brewer,  dated  the 
twenty-third  of  January,  1829.  If  she  became  entitled  to  the 
fee,  it  passed  by  her  deed  to  the  demandant.  But  if,  at  the  time 
of  the  levy  of  the  execution,  in  October,  1831,  the  title  was  in 
Calvin  Brewer,  it  passed  to  the  tenant.  For  Calvin  claimed 
under  a  deed  from  Charles  Brewer,  dated  on  the  tenth  of  April, 
1826,  to  Calvin  Brewer,  who  was  the  judgment  debtor.  Now, 
the  intent  of  the  parties  to  the  deed  from  Charles  Brewer  to  his 
daughter  Susan,  is  veiy  manifest.  The  reservation  of  the  use 
of  the  premises  for  his  own  life  and  the  life  of  his  wife,  Anna, 
was  contained  in  the  deed.  So  that  as  a  deed  of  bargain  and 
sale  of  a  fee  simple,  to  take  place  in  faiuro,  it  would  be  void. 
But  if  that  were  so,  the  demandant  contends,  and,  we  think,  cor- 
rectly, that  it  would  be  good  as  a  covenant  to  stand  seised  to 
uses. 

The  case  is  settled  by  Wallis  v.  Wallis,  4  Mass.  135  [3  Am.  Dec. 
210],  and  the  authorities  which  have  been  cited  at  the  bar.  The 
tenant  however  contends,  that  the  deed,  if  construed  as  a  cove- 
nant to  stand  seised  to  uses,  gave  to  the  covenantee  only  a 
springing  use:  2  Cru.  Dig.  354,  tit.  16,  c.  5,  sec.  23;  and  that 
until  the  use  arose,  the  estate  remained  in  the  covenantor  and 
so  might  be  taken.  But  this  estate  was  not  taken  on  execution 
as  the  property  of  Charles,  but  as  the  estate  of  Calvin.  And, 
besides,  there  is  nothing  to  show,  that  this  was  a  springing  or 
shifting  use.  The  use  was  declared  for  the  covenantor  and  his 
vrife  and  the  survivor,  and  afterwards  to  Susan.  Here  was  a 
freehold  estate,  capable  of  supporting  the  remainder,  which  by 
operation  of  law,  then  vested.  The  rule  is  clear,  2  Doug.  757;^ 
2  Cru.  Dig.  358,  tit.  16,  c.  5,  sec.  34,  that  wherever  there  is  a 
precedent  estate  capable  of  supporting  a  remainder,  the  convey- 
ance is  to  be  construed  to  be  a  remainder,  and  not  to  be  a  spring- 
ing or  shifting  use. 

It  was  argued  for  the  tenant,  that  this  deed  expresses  only  a 
pecuniary  consideration,  and  not  a  consideration  of  blood.  But 
the  case  finds  that  the  relation  of  father  and  child  by  blood  ex- 
isted between  the  parties;  and  that  was  just  the  case  in  Wallis 
V.  Wallis:  but  it  was  held  not  to  be  inconsistent  veith  the  deed 
to  show  a  consideration  of  consanguinity,  in  addition  to  the 

1.  Ooodtau  ▼.  BiUiiKiUm, 
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pecuniary  consideration,  notwithstanding  it  was  not  expressed 
in  the  deed.  The  case  of  Wallis  y.  WaUis  has  stood  not  only  un- 
impeached  for  thirty  years,  but  is  recognized  as  sound  law.  It 
is  a  part  of  the  established  legal  conveyancing  of  the  common- 
wealth, and  not  now  to  be  shaken  by  this  court.  But  it  is 
argued,  that  the  tenant's  grantor  has  recoyered  against  Charles 
and  Calyin  Brewer  in  a  writ  of  right,  and  so  has  defeated  the 
remainder.  It  is  an  obvious  and  sufficient  answer,  that  Susan 
Brewer  was  not  a  pariy,  nor,  in  the  sense  of  the  law,  privy  in 
estate,  in  that  suit.  The  judgment  could  only  bind  those  who 
were.  She  had  no  day  in  court;  she  was  not  called  in  aid, 
vouched,  or  summoned  to  make  any  defense;  and  it  is  too  clear 
for  argument,  that  she  is  not  bound  by  the  recovery. 

We  are  all  of  opinion,  that  the  nonsuit,  which  was  entered 
with  a  view  to  try  the  legal  questions,  must  be  taken  off,  and  that 
the  tenant  may  have  an  opportunity  to  prove,  if  he  can,  that  the 
conveyance  of  Charles  to  Calvin  Brewer,  of  the  whole  premises, 
and  ihe  reconveyance  from  Calvin  to  Charles,  were  in  fraud  of 
Calvin's  creditors,  and  therefore  void. 


Covenant  to  Stand  Seisbd  to  Uses,  oonaideratioii  of:  See  SingkUm  v. 
Bremar,  17  Am.  Deo.  699;  and  note  to  Jackaan  v.  Sebting,  8  Id.  366.  What 
Gonstraed  as:  See  Jacium  v.  McKenny,  20  Id.  690;  WalUs  v.  WaOU,  3  Id.  210; 
Barren  v.  French,  6  Id.  241. 

Pabol  EvmsNCs  Affeotino  Ck>NSiDEaATioN  Glauss  in  a  Deed:  See 
note  to  McOrea  ▼.  Pwrmcrt,  30  Am.  Deo.  117.  The  principal  case  is  approved 
on  the  point  that  the  oonsideration  of  a  deed  may  be  altered  by  parol  evi- 
dence, in  Claarh  v.  Deahon,  12  Cosh.  591;  Ooward  v.  Waters,  98  Man.  699, 
and  Ely  v.  WolcoU,  4  Allen,  508. 

Deed  of  Baboaxn  and  Sale  is  Invalid  to  Cbeate  a  Futuee  Intebssi 
in  the  lands  of  the  grantor.  On  this  point  the  principal  case  is  cited  with 
approval  in  Trc^/Um  v.  Howes,  102  Mass.  536. 


Boyle  v.  Agawam  Canal  Go. 

[2a  PlCKBBDrO,  881.] 
OONTBACTOR    CAN    NOT    ReOOVER  FOR    EXTRA  WORK  MaDB  NeGBSSABT  BY 

Gasualtt  where  he  contracts  to  do  an  entire  work  for  a  stipulated  sum; 
as  in  the  construction  of  a  canal  where  part  of  the  embankment  is  car- 
ried away  by  a  flood  before  the  work  is  finished. 
Parol  Evidence  to  Contradict  Written  Gontraot  Inadmissible.— 
Where  a  written  contract  is  made  for  the  constmction  of  paiif  of  a  canal, 
at  a  specified  sum  per  cubic  yard  for  excavations  and  embankments,  the 
extent  of  which  is  particularly  described,  parol  evidence  is  inadmissible 
in  an  action  by  the  contractor  to  recover  for  extra  work  in  repairing 
damages  caused  by  floods  or  other  casualties,  to  show  that  it  was  ver* 
bally  agreed  at  the  time  of  the  contract,  or  in  the  preliminary  negotiations^ 


750  BoTLE  v.  Agawam  Canal  Oo.  pklasaL 

that  the  del eodants  were  to  maka  a  slope  wall  as  the  plaintifib  proceeded 
in  mikmg  the  embankment^  which  wall,  if  made,  would  have  prevented 
the 


Debt  on  a  sealed  contract  On  the  fifteenth  of  September, 
1836,  a  contract  was  executed  by  the  plamtifTs  and  defendants, 
in  which  it  was  agreed  that  the  plaintiffs  were  to  constmct  far 
the  defendants  a  certain  portion  of  the  Agawam  canal.  The 
canal  was  to  be  completed  by  May  1, 1837.  The  contract  con- 
tained the  following  stipulation  among  others:  "  The  puty  of 
the  second  part  doth  further  agree  to  pay  to  the  pariy  of  the 
first  part,  the  sum  of  twenty  cents  for  each  and  every  cubic  yaid 
of  excaration,  the  sum  of  twenty  cents  per  cubic  yard  for  rock 
excavation,  the  sum  of  twenty  cents  for  each  and  eyeiy  cubie 
yard  of  embankment"  It  was  proyed  that  before  the  contract 
was  completed,  one  thousand  cubic  yards  of  the  embankment 
were  swept  away  by  floods,  and  four  hundred  and  nineiy-foar 
cubic  yards  of  earth  washed  in  upon  the  canal.  The  plaintiflb 
sought  to  recover  for  the  extra  labor  in  repairing  the  embank- 
ment and  throwing  out  the  earth.  The  defendants  had  paid 
for  all  the  work  which  would  have  been  necessary  had  there 
been  no  flood.  Plaintiflfs  nonsuited,  subject  to  the  opinion  at 
the  court 

WiOard  and  Boise^  for  the  plaintifls. 

Ashmun  and  J?.  A.  Chapman,  for  the  defendants. 

By  Court,  Dewet,  J.  It  is  conceded,  that  the  defendants 
have  paid  for  all  the  labor  and  services  which  would  have  been 
required  to  be  done  to  complete  the  contract  made  between 
them  and  the  plaintiffs,  but  for  the  increased  labor  and  expen- 
ditures occasioned  by  the  occurrence  of  an  imusual  freshet 
during  the  period  in  which  the  plaintiils  were  engaged  in  mak- 
ing the  excavations  and  embankments  under  their  contract 
For  this  extra  work,  compensation  is  now  demanded;  and  thif 
presents  the  question,  upon  whom  shall  fall  the  loss  occasioned 
by  this  casualty? 

The  general  rule  undoubtedly  is,  that  in  cases  of  contracts 
for  the  construction  of  an  entire  work  at  a  stipulated  sum  to  be 
paid  for  the  same,  if  any  casualty  shall  occur,  which  shall  in- 
crease the  labors  and  expenditures  of  the  contractor,  the  loss 
must  fall*  on  him  who  engages  to  do  the  work.  But  the  plaint- 
iffs contend  that  this  is  a  case  of  a  mere  contract  for  labor 
generally,  to  be  paid  for  at  a  fixed  rate  of  compensation  for  the 
work  actually  done;  and  that  in  such  a  case  the  expense  of  the 
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increased  amount  of  labor  arising  from  some  casualty,  and 
without  any  fault  on  the  part  of  the  laborer,  would  fall  upon 
the  party  for  whom  the  labor  was  performed.  We  are  therefore 
brought  to  the  inquiry,  what  is  the  legal  effect  of  the  agreement 
made  by  these  parties  ? 

A  preliminaiy  question,  however,  arises,  as  to  the  admission 
of  the  parol  evidence  offered  by  the  plaintiffs,  and  rejected  on 
the  trial.  The  plaintiffs  proposed  to  show,  that  the  defendants 
had  verbally  promised  the  plaintiffs  to  make  a  slope  wall  as 
they  proceeded  in  making  the  embankment,  and  which,  if 
made,  they  allege  would  have  prevented  the  loss  which  has 
occurred.  No  precise  time  is  stated  when  this  agreement  was 
made,  but  it  is  understood  to  be  offered  as  a  part  of  this  con- 
tract, either  made  at  the  time  of  signing  it,  or  in  the  preliminary 
negotiations  concerning  it.  But  in  either  point  of  view,  it  is 
objectionable  as  being  offered  to  control  and  vary  a  written 
contract. 

It  does  not  come  within  the  rule  allowing  evidence  to  be  in- 
troduced as  to  the  actual  state  of  things-existing  at  the  time  of 
the  making  of  a  contract,  to  aid  in  its  construction.  The  case  is 
therefore  to  be  decided  solely  upon  the  construction  to  be  given 
to  the  written  contract.  The  plaintiffs  stipulate  to  make  and 
construct  a  certain  part  of  the  Agawam  canal,  the  extent  of  the 
embankments  and  excavations  being  particularly  described;  and 
in  consideration  thereof  they  are  to  receive  twenty  cents  for 
each  and  every  cubic  yard  of  excavation,  and  the  like  sum  for 
each  and  every  cubic  yard  of  embankment.  It  seems  to  us,  that 
this  must  be  considered  as  a  contract  to  pay  for  so  many  cubic 
yards  of  embankment  as  the  same,  when  finished,  would  meas- 
ure, and  to  pay  for  as  many  cubic  yards  of  excavation  as  would 
be  required  to  make  the  canal  as  stipulated,  calculating  upon 
the  amount  of  earth  to  be  removed  in  the  state  of  things  as  they 
were  at  the  date  of  the  contract;  and  that  as  to  so  much  of  the 
embankment  as  had  been  washed  away  by  the  flood  while  the 
plaintiffs  were  in  the  execution  of  the  contract,  or  the  earth 
which  was  by  the  same  casualty  carried  into  that  part  of  the 
canal  which  was  to  be  deepened,  they  are  not  to  be  computed 
in  making  the  estimate  of  embankment  and  excavation  charge- 
able upon  the  defendants. 

Plaintiffs  nonsuit. 


Parol  Evidence  to  Vabt  Written  Agreement:  See  notes  to  Bajpnond  v. 
RoberUy  16  Am.  Dee.  702;  Folaom  v.  Muasey,  23  Id.  526;  Ewar  v.  WcMngUm 
Ins.  Co.,  28  Id.  258;  Perkins  v.  OcUlin,  29  Id.  297;  Benedict  v.  Chxifhrd,  Id. 
299;  McOrea  v.  Purmort,  30  Id.  117. 
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Glabk  V.  MUNYAir. 

[23  PXCKBSDIO,  410.] 

DnD  18  VOT  Void  fob  Uncertaintt  if  part  of  the  land  claimwd  under  it 
will  certainly  pass. 

IfuTAKB  IN  DncBiFnoN  WILL  NOT  YiTiATS  A  DsED,  if  the  desoiptioii, 
though  not  agreeing  in  some  particulan  with  the  land,  is  neverthelMi 
•nfficient  to  ascertain  the  land  intended  to  be  conveyed.  Thns,  wbere  & 
deed  describes  the  land  as  boonded  westerly  on  a  certain  road,  northerly 
and  Bontherly  on  land  of  a  certain  person,  "and  nmning  easterly"  to  a 
designated  comer,  marked  by  a  known  monnment,  the  northern  line  is  to 
be  extended  easterly  to  its  intersection  with  a  line  running  dne  north 
from  the  designated  comer,  although  by  so  doing<4he  tract  will  be  boonded 
on  the  nortii  in  part  by  the  land  of  one  not  named  in  the  deed,  and  sl- 
thoQgh  there  will  thns  be  a  considerable  mistake  in  the  quantity  of  land. 

Btidkncs  RBsracmNO  thx  Location  of  a  Cobnkb  designated  in  a  deed  ss 
"Sheldon's  comer,"  and  as  to  the  grantor^s  havizig  run  and  marked  a 
line  from  such  comer,  indudiug  the  premises  in  dispute,  is  properiy  left 
to  the  juzy  in  an  action  of  trespass  by  the  grantor  against  purefaasen 
from  the  grantee. 

TBBSPA88  qware  aJauswm  fregii  and  de  hems  asportaiis.  The 
dose  was  doBcribed  in  the  deolaiation  as  bounded  on  the  sonth 
bj  land  of  Solomon  Pomeroj;  on  the  west  by  land  belonging  to 
the  heiiB  of  Nathaniel  Edwards,  deceased;  on  the  noith  by  land 
of  EbeneBsr  Hunt,  deceased;  on  the  east  by  land  of  plaintiff  and 
otfaeiB.    The  diagram  repxeeents  the  sitoation  of  the  land: 

NORTH 


O 


Of  N.  EpwttRPa.      I      K  Hinrr, 


DefendarOa* 


PhiddS 
andodiar& 


SlIELDOlf^ 

oomei: 


The  defendants  cut  trees  up  to  the  easterly  line  of  the  \oc^im» 
he  defendants  claimed  that  the  plaintiff,  the  original  owner  of 
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the  locuSf  had  conTeyed  the  same,  together  with  other  land  be- 
tween it  and  the  county  road,  to  William  Edwards,  who  con- 
veyed to  Nathaniel  Edwards.  It  was  admitted  that  the  defend- 
ftnts  succeeded  to  all  W.  Edwards'  rights.  In  support  of  this 
defense,  the  defendants  submitted  a  deed  from  plaintiff  to  W. 
Sdwards,  dated  April  26, 1811,  which  described  the  premises 
as  follows:  "Westerly  on  the  county  road  leading  from  Na- 
thaniel Edwards'  to  Southampton;  northerly  and  southerly  on 
land  owned  by  Nathaniel  Edwards;  and  running  easterly  to 
Sheldon's  comer,  so  called,  on  the  lot  of  which  the  premises  are 
a  part,  containing  twelve  acres  and  a  half,  more  or  less."  A 
deed  from  W.  Edwards  to  N.  Edwards,  to  the  same  effect,  was 
also  produced.  The  defendants  proved  three  of  the  monuments 
referred  to,  viz.,  the  county  road,  Sheldon's  comer,  and  the 
southerly  line  of  N.  Edwards'  north  lot.  No  evidence  was 
offered  of  the  ownership  of  the  land  south  of  the  premises,  but 
the  defendants  relied  on  the  declaration  in  the  deed  that  it  be- 
longed to  N.  Edwards.  The  plaintiff  held  that  his  deed  to  Ed- 
wards was  void  for  uncertainty ,  as  the  defendants  had  proved  only 
three  boundaries  while  the  deed  mentioned  four;  and  that  the 
northerly  line  had  been  proved  to  extend  to  the  south-west  comer 
of  Hunfs  lot,  not  to  the  south-east  comer.  It  was  further  held  that 
the  deed,  even  if  not  void  for  uncertainty,  did  not  convey  the  locus, 
as  no  mention  was  made  of  Hunt's  land  as  a  northern  boundary. 
One  witness  testified  that  the  plaintiff  declared  he  did  not  knoi^ 
the  locality  of  Sheldon's  comer,  and  that  he  did  not  intend  to 
go  towards  the  east  further  than  Hunfs  land,  but  the  testimony 
of  the  same  witness  was  to  the  effect  that  the  plaintiff,  prior  to 
1818,  ran  a  line  northerly  from  Sheldon's  comer,  and  marked 
the  trees.  The  judge  instructed  the  jury  that  a  mistake  in  a 
deed,  in  omitting  one  of  the  owners  of  land  which  bounded 
the  premises,  would  not  vitiate  the  deed;  that  in  such  a  case  the 
known  monuments  should  govern,  and  that  the  deed  from  the 
plaintiff  to  Edwards  was  not  void  for  uncertainty.  The  jury 
were  to  decide  whether  the  locus  was  intended  to  be  included  in 
the  conveyance  from  the  plaintiff.  The  jury  found  specially  for 
the  defendant;  if  the  instructions  were  erroneous,  verdict  to  be 
set  aside;  if  not,  judgment  to  be  rendered  on  the  verdict. 

Forbes,  for  the  plaintiff. 

Boies  and  HurUington,  for  the  defendants. 

By  Court,  Wilde,  J.    The  defendants  justify  the  trespass  al« 
leged  in  the  writ,  under  a  deed  from  the  plaintiff  to  one  William 
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Edwards;  and  the  defense  principally  depends  on  the  constrao- 
tion  of  that  deed.  The  land  thereby  conveyed  is  described  as 
bounded  ''  westerly  on  the  county  road  leading  from  Nathaniel 
Edwards'  to  Southampton;  northerly  and  southerly  on  land 
owned  by  Nathaniel  Edwards;  and  running  easterly  to  Sheldon's 
comer,  so  called,  on  the  lot  of  which  the  premises  are  a  part, 
containing  twelve  acres  and  a  half,  more  or  less." 

It  was  proved  at  the  trial,  that  the  land  conveyed  to  William 
Edwards,  according  to  the  defendants'  claim,  was,  at  the  time 
of  the  conveyance,  in  fact  bounded  northerly  in  part  by  the  land 
of  Nathaniel  Edwards,  and  partly  on  the  land  of  one  Hunt;  and 
there  was  no  evidence  given  to  prove  whether  Nathaniel  Edwards 
was,  or  was  not,  the  owner  of  the  land  adjoining  the  granted 
premises,  southerly.  And  the  plaintifTs  counsel  contend,  on 
this  evidence,  that  either  the  deed  to  William  jBdwards  was  void 
for  uncertainty,  or  the  northerly  line  of  the  lot  conveyed  should 
extend  no  further  easterly  than  the  lot  of  Nathaniel  Edwards. 
It  is  veiy  clear,  that  the  deed  is  not  void  for  uncertainty;  for  on 
any  construction  a  part  of  the  land  claimed  by  the  defendants 
would  certainly  pass.  The  only  uncertainty,  if  there  be  any,  in 
the  description  is,  whether  any  land  passed  easterly  of  a  line 
drawn  from  the  south-easterly  comer  of  Nathaniel  Edwards'  lot 
to  Sheldon's  comer.  That  there  was  a  mistake  in  the  descrip- 
tion of  the  land  intended  to  be  conveyed,  is  vety  evident.  But 
no  mistake  in  the  description  of  land  conveyed,  will  vitiate  the 
deed,  if  the  description  be  sufficient  to  ascertain  the  land  in- 
tended to  be  conveyed,  although  the  land  does  not  agree  with 
some  of  the  particulars  in  the  description :  WorQwngUm  v.  Hylyer, 
4  Mass.  196.  Thus  it  frequently  happens,  that  coxirses  and  dis- 
tances do  not  agree  with  the  monuments  referred  to;  and  mis- 
takes occur  as  to  the  ownership  of  the  land  on  which  the  granted 
premises  abut.  In  all  such  cases  the  courses  and  distances  will 
be  controlled  by  the  monuments,  and  other  mistakes  will  be  dis- 
regarded, if  the  whole  description  be  such  as  to  ascertain  the 
intention  of  the  parties  with  reasonable  certainty. 

In  the  present  case,  we  think  the  land  conveyed  to  William 
Edwards  is  described  with  sufficient  certainty.  It  is  true  thai^ 
the  northerly  line  or  boundaiy  is  not  fully  and  correctly  de- 
scribed, and  there  is  a  considerable  mistake  as  to  the  quantity 
of  the  land.  But  from  other  parts  of  the  descrix»tion  we  con- 
sider these  mistakes  immaterial,  as,  on  the  whole,  there  appears 
to  be  no  reasonable  doubt  as  to  the  estate  intended  to  be  con- 
veyed. 
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To  estahlish  the  Boutherly  line  of  the  lot  olaimed  by  the  de- 
fendants, they  proved,  or  offered  evidence  tending  to  prove,  ik, 
known  monument  at  Sheldon's  comer;   and  that  Nathaniel 
Edwards,  soon  after  the  deed  to  him  from  William  Edwards  in 
1811,  cleared  and  fenced  the  front  part  of  the  premises  by  th» 
connty  road  as  far  southerly  as  a  line  parallel  with  the  norttierly 
line  of  the  lot,  extended  from  Sheldon's  comer  to  the  road;  anci 
then  and  subsequently  cut  trees  standing  promiscuously  all  over 
the  locus  in  quo;  but  there  was  no  evidence  given  on  either  sid& 
tending  to  prove  who  was  the  owner  of  the  land  to  the  southward 
of  that  line.    And  the  defendants  relied  upon  the  declaration  of 
the  grantor  himself  in  his  deed  to  William  Edwards,  thai 
Nathaniel  Edwards  owned  the  land  to  the  southward  of  th& 
premises.    It  is  objected  by  the  counsel  for  the  plaintiff  that  th& 
description  in  the  deed  to  William  Edwards  is  no  evidence  to 
prove,  that  the  line  of  Nathaniel  Edwards'  southerly  lot  coin- 
cided with  the  line  to  which  the  defendants  claim.    This  objec- 
tion would  be  well  founded  if  there  had  been  no  evidence  aliunde 
to  prove  the  location  of  the  southerly  line  of  the  defendants'  lot.. 
But  as  we  consider  the  evidence  as  to  Sheldon's  comer,  and  th& 
other  evidence  reported,  as  sufficient  to  authorize  the  jury  to 
establish  the  defendants'  southerly  line,  as  claimed  by  them,  the 
presumption  arising  from  the  language  of  the  deed  is,  nothing 
appearing  to  the  contrary,  that  Edwards  was  the  owner  of  the 
lot  adjoining.     But  without  placing  any  reliance  on  this  pre- 
sumption, we  think  it  clear  that  the  defendants'  lot  extenda 
southerly  to  Sheldon's  comer;  and  that  the  long  and  undisturbed 
possession  of  the  front  part  of  the  lot  by  Nathaniel  Edwards, 
and  others  claiming  under  William  Edwards,  is  good  pre- 
sumptive proof  of  the  true  direction  of  the  line  from  Sheldon's 
comer  to  the  road.    Indeed,  this  line  is  impliedly  admitted  by 
the  plaintiff's  description  of  the  locus  in   the  writ,  which  ia 
boimded  westerly  by  land  belonging  to  the  heirs  of  Nathaniel 
Edwards.    There  has  been  no  dispute  as  to  the  extent  of  the 
defendants'  lot  southerly.    The  only  question  has  been  as  to 
its  extent  easterly;  that  is,  whether  tiie  northerly  line  is  to  ter- 
minate at  the  south-west  or  the  south-east  comer  of  Hunt's  lot. 
To  determine  this  question,  the  whole  of  the  descriptive  lan- 
guage of  the  deed  is  to  be  considered;  and  if  any  inconsistency 
appears  in  any  of  the  parts  of  the  description,  that  part  which 
the  more  certainly  indicates  the  intention  of  the  parties,  and  ia , 
the  less  liable  to  mistake  and  misconstruction,  is  to  govern.    The 
lot  conveyed  to  William  Edwards  was  bounded  "  northerly  and 
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Boaiharly  on  land  owned  hj  Nathaniel  Edwards;  and  running 
easterly  to  Sheldon's  comer/'    The  latter  part  of  the  descrip- 
tion,  we  think,  was  intended  to  indicate  the  extent  of  the  lot 
easterly.    The  fair  constmction  is,  that  the  whole  is  to  extend 
as  &r  east  as  Sheldon's  comer,  or,  in  other  words,  to  a  line  due 
north  from  that  bonndazy.  The  northerly  line  of  the  lot,  therefore, 
is  to  be  extended  until  it  intersects  that  line,  although  in  part  it 
was  bounded  by  the  land  of  Hunt.    This  omission  to  refer  to 
HnntTs  land,  as  abutting  on  the  lot  conyeyed,  may  have  been 
caused  by  mistake,  or  by  ignorance  of  the  &ct,  that  Hunt  was 
the  owner  of  the  land  adjoining.    But  however  this  may  be,  the 
words  added,  as  to  the  extent  of  the  lot  easterly,  are  not  to  be 
rejected,  or  the  meaning  of  them  to  be  controlled,  by  the  de- 
f ectiTe  description  of  the  northerly  line.    There  is  no  absolute 
and  necessary  inconaistenqy  between  the  description  of  that  line 
and  the  description  as  to  tiie  extent  of  the  lot  easterly.     The  lot 
conyeyed  was  bounded  northerly  by  land  of  Nathaniel  Edwards, 
though  not  in  its  full  extent.    If,  however,  there  were  any  in- 
consistency, the  language  of  the  deed  expressly  defining  the  ex- 
tent of  the  lot  eastcoiy,  would  render  any  mistake  or  falsity  in 
the  description  of  the  northerly  boundary  ineffectual.   Sheldon's 
comer  was  a  known  monument,  and  the  lot  is  to  runasfar  easteriy 
as  that  monument,  although  this  may  be  inconsistent  with  another 
part  of  the  description.   This  construction  of  the  deed  to  William 
Edwards  is  confirmed  by  the  parol  evidence  and  the  finding  of  the 
jury  thereon.    It  was  left  to  the  jury  to  ascertain  whether  it  was 
the  intent  of  the  parties  to  stop  at  Hunt's  land,  or  to  go  on  fur- 
ther to  the  eastward  so  as  to  include  the  locus  in  quo.    That  the 
case  was  proi>erly  so  left,  there  can  be  no  doubt.    It  was  for  the 
jury  to  decide  whether  Sheldon's  comer  had  been  proved,  as  to 
its  locality,  to  their  satisfaction;  and  there  was  other  parol  eri- 
dence  as  to  the  extent  of  the  lot  easterly.    The  testimony  of  one 
of  the  jjiaiDiiffa  witnesses  had  a  tendency  to  prove  that  the 
plaintiff,  prior  to  1818,  ran  out  the  easterly  line  of  the  defend- 
ants' lot-  and  marked  the  trees  in  conformity  to  their  present 
claim.    The  judge  was  not  requested  to  give  a  particular  con- 
struction of  the  language  of  the  deed  in  this  relation;  and  if  he 
had  been,  and  had  refused,  it  would  be  immaterial,  as  the  ve^ 
diet  of  the  jury  is,  in  our  opinion,  conformable  to  the  legal  con* 
etruction  of  the  deed. 

Judgment  upon  the  verdict. 

Bulks  Gotkbvino  wusbe  DxscBiPTioir  or  Laitd  is  Inoohbiszint  ok  Uk* 
CEKTADf:  Ree  notes  to  Heaian  y.  Jlodffes,  30  Am.  Deo.  735;  and  Froti  ▼. 
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Spauldmg^  31  Id.  ISO.  The  principal  case  is  approved  in  Slaier  v.  Ratoeon^ 
1  Mete.  455,  on  the  point  that  it  is  competent  for  a  jury  to  extend  one  of  the 
boundaries  of  a  tract  conveyed,  if  it  is  clearly  shown  that  the  description  as 
to  that  part  was  imperfect  and  defective;  and  in  Cra/Uv,  Hibbard,  4  Id.  462» 
on  the  point  that  evidence  of  the  acts  of  the  parties  soon  after  the  making  of 
the  oomv^yance  is  admissible  in  aid  of  the  constmction  to  be  given  to  a 
boandary  which  is  ambigaons. 


Allen  v.  Wells. 

[29  PxonBDio,  400.] 

ATEAcmaNT  OF  Pabtnbb'8  Pbopxbtt  roR  A  FiBM  Djebt  will  lie^  and  It  not 
defeated  by  a  snbseqnent  assignment  by  snch  partner  in  tmst  for  his 
creditors  nnder  the  statnte  of  1836,  though  it  is  otherwise  nnder  the 
statute  of  1838. 

Araohment  of  Partnkb's  Sbparatb  Pbopxbtt  fob  a  Fibm  Dxbt  has  pre- 
cedence at  law  over  a  subeeqaent  attachment  of  such  property  for  his 
individual  debt. 

Bbsfbctivb  Bxqhts  of  thk  PABTinmsHiP  Cbxditobs  and  the  creditors  of  its 
individual  members  considered. 

Absumpbit  upon  a  promise  of  the  defendants  to  pay  the 
plaintiffs  the  amount  of  a  certain  execution  against  F.  A.  Birga 
and  Alanson  Clark,  alleged  to  be  insolvent,  in  consideratioxk 
that  the  plaintiffs  would  forbear  to  levy  said  execution  upon^. 
certain  realty  of  Clark,  which  they  had  caused  to  be  attached,. 
and  would  permit  the  defendants  to  hold  it  free  of  the  attach- 
ment. The  facts  set  out  in  the  declaration,  so  far  as  necessary 
to  the  understanding  of  the  case,  appear  from  the  opinion.  ThOr 
cause  was  heard  on  a  demurrer  to  the  declaration. 

Wells,  for  the  defendants. 

Mvord,  contra. 

By  Court,  Dbwet,  J.  The  plaintiffs,  by  their  attachment  of 
the  property  of  Alanson  Clark,  one  of  the  members  of  the  co- 
partnership of  F.  A.  Birge  &  Co.,  claim  to  have  acquired  such  a 
lien  upon  certain  real  estate  of  Clark  as  subjected  it  to  be 
seized  on  an  execution  for  a  debt  due  them  from  the  firm  of  F. 
A.  Birge  &  Co.;  and  if  such  lien  existed  at  the  time  the  plaint- 
iffs  were  about  to  levy  their  execution  on  the  estate  thus  at- 
tached, the  plaintifb  will  be  entitled  to  recover  in  the  present 
action. 

The  defendants  insist  that  this  lien  was  dischazged  by  an  as- 
signment made  by  Clark,  of  all  his  j^ropeacty  in  trust  for  his 
creditors,  under  Uie  provisions  of  the  statute  of  1836,  c.  238, 


758  Allen  v.  TV  ELLS.  [Masa 

^hich  assignment  was  made  after  the  attachment  by  the  plaint- 
ifis  on  their  original  sxiit,  but  before  the  issning  of  their  ezeca- 
tiou.  As  by  the  provisions  of  the  statute  authorizing  this 
assignment,  all  the  creditors  of  Clark  who  had  not  already  in- 
stituted suits,  were  preyented  from  so  doing  after  the  exeoution 
of  the  assignment,  it  would  seem  that  the  rights  of  any  creditor 
<ilaiming  by  priority,  as  a  separate  creditor,  to  hold  the  separate 
estate  of , Clark  as  a  fund  first  to  be  applied  to  the  payment  of 
liis  separate  creditors,  might  be  properly  insisted  upon  by  Uia 
assignees  in  his  behalf,  and  upon  the  same  grounds  as  though  a 
miit  had  been  instituted  by  such  separate  creditor  and  the  same 
properly  had  been  attached  by  him  as  had  been  preTiondy  at- 
tached in  the  suit  of  the  present  plaintiffs,  as  creditors  of  Biige 
A  Co.  The  question  then  arises,  whether  by  the  law  of  this 
commonwealth  an  attachment  of  the  private  estate  of  one  of 
several  copartners  for  a  debt  due  from  the  copartnership,  is 
valid  as  against  an  after  attachment  of  the  same  estate  by  a  sep- 
arate creditor  of  the  same  copartner. 

This  point  was  supposed  to  have  been  settled  by  the  decision 
of  this  court  in  the  case  of  Netoman  v.  Bagley  and  TV-.,  16  Pick. 
570,  but  the  coimsel  for  the  defendants  being  desirous  of  a  re- 
examination of  this  question,  we  have  been  disposed,  consider- 
ing  the  practical  importance  of  the  question  under  consideration, 
^^  revise  that  opinion,  with  the  aid  of  the  very  full  and  elaborate 
-arguments  of  the  counsel  in  the  present  case.    The  conflicting 
^  claims  of  copartnership  and  separate  creditors  have  been  a  fruit- 
:ful  source  of  litigation  in  England.     The  questions  more  usually 
lave  arisen  under  the  bankrupt  law,  and  the  decisions  are  mostly 
to  be  found  in  the  chancery  reports,  but  not  exclusively  so.    The 
.jgreat  number  of  cases  in  which  this  question  has  arisen,  shows 
"veiy  clearly  that  there  could  have  been  at  the  time  no  veiy  well 
-defined  general  principles,  known  and  acknowledged  as  such, 
•applicable  to  the  adjustment  of  these  conflictLag  rights.    Even 
as  regards  the  joint  property  of  partners,  the  rule  has  varied. 
By  the  rules  of  law  as  formerly  held  in  England,  the  sheriff, 
under  an  execution  against  one  of  two  copartners,  took  the  part- 
nership effects  and  sold  the  moiety  of  the  debtor,  treating  the 
:()roperty  as  if  owned  by  tenants  in  common:  Heydon  v.  Heydon, 
1  Salk.  892;  Jacky  v.  BuOer,  2  Ld.  Baym.  871.    But  the  prin- 
ciple is  now  well  settled  in  England,  both  at  law  and  in  equity, 
that  a  separate  creditor  can  only  take  and  sell  the  interest  of  the 
debtor  in  the  partnership  property,  being  his  share  ux>on  a  divis* 
ion  of  the  surplus,  after  discharging  all  demands  upon  the  oo* 
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parfcnerahip:  Fbx  t.  SSambury,  Oowp.  446;  Tbylor  r.  FieldB,  4  Yes. 
896.      The  same  fluctuation  in  the  rule  as  to  partneiahip  prop- 
erty has  eadsted  in  the  United  States.    The  role  of  selling  the 
xnoie'ty  of  the  separate  debtor  in  the  partnership  property,  on 
an  execution,  for  his  private  debts,  formerly  prevailed  in  several 
df  the  states  of  the  union,  but  the  later  decisions  have  changed 
the  rule,  and  that  now  more  generally  adopted  is  in  accordance 
^with  the  one  prevailing  in  England,  and  which  has  been  already 
mentioned.    The  state  of  Vermont  still  adheres  to  the  doctrine, 
that  partnership  creditors  have  no  priority  over  a  creditor  of  one 
of  the  partners  as  to  the  partnership  effects:  Eeed  y.  Shepardson, 
a  Tt.   laO  [19  Am.  Dec.  697].     The  rale  in  Massachusetts, 
^Ting  a  priority  to  the  partnership  creditor  in  such  cases,  was 
settled  in  the  case  of  Pierce  t.  Jackson,  6  Mass.  242,  and  has 
been  uniformly  followed  since.    The  effect  of  the  rale,  that  the 
only  attachable  interest  of  one  of  the  copartners,  by  a  separate 
creditor,  was  the  surplus  of  the  joint  estate  which  might  remain 
after  discharging  all  joint  demands  upon  it,  necessarily  was  to 
create  a  preference  in  favor  of  the  partnership  creditors  in  the 
application  of  the  partnership  property,  and  this  effect  would  be 
produced,  although  the  original  purpose  of  the  rule  might  have 
been  the  securing  the  rights  of  the  several  copartners,  as  well  as 
those  of  their  joint  creditors.    Whatever  may  have  been  the 
object  of  the  rale,  the  rale  itself  is  now  to  be  considered  as  well 
settled,  as  to  the  appropriation  of  partnership  effects. 

The  defendants  allege,  that  by  law  a  similar  priority  exists  in 
favor  of  a  creditor  of  one  member  of  a  copartnership,  as  to  the 
separate  property  of  his  debtor.  Upon  this  point  there  has 
been  not  only  a  direct  contrariety  in  the  decisions  as  to  the 
principle  itself,  but  even  where  the  principle  has  been  admitted, 
various  exceptions  have  been  engrafted  upon  the  role. 

The  more  ancient  doctrine,  as  established  by  Lord  Hardwicke, 
was,  that  separate  creditors  had  a  prior  claim  upon  the  separate 
estate.  This  principle  was  controverted  by  Lord  Thurlow,  who 
allowed  joint  creditors  to  take  their  dividends  upon  the  separate 
estate  of  the  partners.  Li  the  time  of  Lord  Loughborough,  the 
doctrine  was  again  asserted,  that  the  separate  estate  was  first  to 
be  applied  to  the  separate  debts.  Such  has  been  the  state  of 
this  question  in  the  English  courts,  as  declared  by  Lord  Eldon, 
in  Ex  parte  Clay,  6  Yes.  813.  The  want  of  uniformity  in  the 
application  of  t^e  rule,  as  well  as  serious  doubts  in  his  own 
mind  as  to  its  utility,  are  plainly  suggested  by  Lord  Eldon  in 
DuMon  V.  Morrison,  17  Id.  206.    In  the  case  of  Ex  parte  EUon^ 
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8  Id.  2S8,  which  is  osrially  relied  upon  as  havizig  re-estalilished 
the  role  in  England  making  the  sepazate  property  first  appli- 
cable to  the  payment  of  the  sepazate  debts,  it  seems  to  be  ad- 
mitted that  a  joint  creditor  who  sues  out  the  commission  of 
bankruptcy  against  a  sepazate  debtor,  is  entitled  to  shaie  latar 
bly  with  the  separate  creditors  in  the  distribution  of  the  separ 
rate  property.  Subsequent  English  cases  more  explicitly  state 
the  role  of  distribution  to  be,  that  of  priority  in  faTor  of  the 
separate  creditors  in  the  application  of  the  separate  estates. 
Such  was  the  doctrine  there,  as  was  declared  by  Chanoellar  Kent 
in  the  opinion  pronounced  by  him  in  Murray  y.  Murray ^  5  Johns. 
Ch.  60,  where  the  leading  ihiglish  cases  up  to  that  period,  1821, 
were  fully  considered  by  him. 

But  it  will  be  found  somewhat  di£Scult  to  reconcile  all  tiie 
English  cases,  and  to  maintain  that  since  the  time  of   Iiord 
Loughborough  to  the  present  day  there  has  been  no  depaztme  in 
principle  from  the  rule  adopted  by  him.    The  learned  Amftrican 
commentator  on  equity  jurisprudence,  in  noticing  some  of  the 
later  decisions,  remarks,  ^'that  if  the  true   doctrine  be  that 
avowed  by  Sir  William  Grant  in  the  case  of  Devaynes  y.  NobU^ 
1  Meriy.  529,  and  afterwards  affirmed  by  Lord  Brougham,  2 
Buss.  &  M.  495,  that  a  partnership  contract  is  seyeral  as  well  as 
joint;  then  there  seems  no  ground  to  make  any  difference  what- 
Boeyer  in  any  case  between  joint  and  several  creditors  as  to  pay- 
ment out  of  joint  or  separate  assets:"  1  Story's  Eq.  626,  in  noiis. 
I  am  not  to  be  understood  as  suggesting  that  Mr.  Justice  Stoiy 
doubts  the  existence  of  the  rule  in  equity,  that  sepazate  creditors 
are  entiUed  to  be  first  paid  out  of  tiie  separate  estate.     On  the 
contrary,  he  distinctiy  affirms  it.    This  principle  has  been  di- 
rectiy  recognized  also  in  the  cases  of  Wilder  y.  Keeler,  8  Paige, 
167  [23  Am.  Dec.  781];  Egberts  y.  Wood,  Id.  518  [24  Am.  Dec. 
236];  ffaU  y.  Hall,  2  McCord's  Ch.  302;  Woddropr,  Ward,& 
Desau.  203;  Tumw  y.  TrezevarU,  2  Id.  270. 

As  authorities  prescribing  a  rule  to  govern  a  court  of  equity  in 
the  distribution  of  the  assets  of  an  insolvent  estate,  these  decis- 
ions would  be  entitied  to  much  consideration.  But  it  is  to  be 
remarked,  that  no  cases  from  any  of  the  states  of  the  union  have 
been  cited,  where  the  question  has  arisen,  in  a  court  of  law  be- 
tween different  attaching  creditors,  and  where  an  attachment  or 
lien  of  a  joint  creditor  upon  the  separate  property  of  one  of  the 
partners,  has  been  postponed  or  superseded  by  one  subsequently 
made  by  a  separate  creditor  of  the  same  partner.  The  better 
opinion  would  seem  to  be,  that  it  is  in  a  court  of  equity  only. 
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that  the  joint  creditor  can  be  restrained  from  proceeding  against 
the  separate  estate.    Such  was  the  opinion  of  the  lote  Chief 
Justice  Marshall,  as  stated  in  the  case  of  Tuckers  ▼.  Oxley,  5 
Czanch,  35.    So  also  in  MbCuUoh  v.  DathieU,  1  Har.  k  O.  96 
[18  Am.  Dec.  271],  it  was  said  that  at  law  the  joint  creditors  may 
pursue  both  the  joint  and  separate  estates,  unless  restrained  by 
a  court  of  equity.     The  same  doctrine  seems  to  be  asserted  1^ 
Mr.  Justice  Story,  in  his  commentaries  on  equity,  vol.  1,  p.  625, 
where  he  says,  ''the  separate  creditors  of   each  partner  are 
entitled  to  be  first  paid  out  of  the  separate  effects  of  their  debtor, 
before  the  partnership  creditors  can  claim  anything;  which  can 
only  be  accomplished  by  the  aid  of  a  court  of  equity;  for  at  law, 
a  joint  creditor  may  proceed  directly  against  the  separate  estate.'' 
It  is  urged  however  on  the  part  of  the  defendants,  that  as  this 
court,  as  a  court  of  law,  have  long  since  recognized  the  prin- 
ciple, that  an  attachment  of  the  goods  of  a  partnership  by  a 
creditor  of  one  of  the  partners  is  not  valid  as  against  an  after 
attachment  by  a  partnership  creditor,  it  should  also  adopt  the 
converse  of  the  proposition,  giving  a  like  preference  to  separate 
creditors  in  respect  to  the  separate  property.    But  we  think  that 
there  is  a  manifest  distinction  in  the  two  cases.     The  restriction 
upon  separate  creditors  as  to  the  partnership  property  arises  not 
merely  from  the  nature  of  the  debt  attempted  to  be  secured,  but 
also  from  the  situation  of  the  property  proposed  to  be  attached. 
In  such  a  case  a  distinct  moiety  or  other  proportion,  in  certain 
specific  articles  of  the  partnership  property,  can  not  be  taken 
and  sold,  as  one  partner  has  no  distinct  separate  property  in  the 
partnership  effects.    His  interest  embraces  only  what  remains 
upon  the  final  adjustment  of  the  partnership  concerns.    But  on 
the  other  hand,  a  debt  due  from  the  copartnership,  is  the  debt 
of  each  member  of  the  firm,  and  every  individual  member  is  lia- 
ble to  pay  the  whole  amount  of  the  same  to  the  creditor  of  the 
firm.    In  the  case  of  the  copartnership,  the  interest  of  the  debtor 
is  not  the  right  to  any  specific  property,  but  to  a  residuum  which 
is  uncertain  and  contingent,  while  the  interest  of  one  partner  in 
his  individual  property  is  that  of  a  present  absolute  interest  in 
the  specific  property.    Each  separate  member  of  the  copartner- 
ship being  thus  liable  for  all  debts  due  from  the  copartnership, 
and  no  objection  arising  from  any  interference  with  the  rights 
of  others  as  joint  owners,  it  seems  necessarily  to  follow,  that  his 
separate  prox)erty  may  be  well  adjudged  to  be  liable  to  be  at- 
tached and  held  to  secure  a  debt  due  from  the  copartnership. 
Upon  a  full  consideration  of  the  question  arising  in  the  pres- 
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ent  oaae,  tbe  court  are  of  opinion,  that  the  rule  at  law  was  oor- 
reoilj  stated  in  the  case  of  Neumian  y.  Bagley,  and  that  the 
separate  property  of  each  member  of  a  copartnership  is  liaUe 
to  be  attached  for  the  debts  due  from  the  copartnership,  and 
having  been  thus  attached,  the  lien  thus  acquired  is  not  to  be 
defeated  bj  a  subsequent  attachment  by  a  separate  creditor,  or 
by  an  assignment  under  the  statute  of  1836,  c.  238.    This  opin- 
ion is  to  be  understood  as  confined  to  an  assignment  under  tbe 
provisions  of  the  statute  just  cited.    The  recent  statute  enacted 
for  the  relief  of  insolvent  debtors,  statutes  of  1838,  c.  163,  has  ma- 
terially affected  the  lien  acquired  by  attachment,  and  has  in  terms 
adopted  as  the  rules  for  distributing  the  effects  of  insolvent 
debtors,  that  the  net  proceeds  of  the  joint  property  shall  be  ap- 
propriated to  pay  the  joint  creditors,  and  the  net  proceeds  of 
the  separate  estate  of  each  partner  shall  be  appropriated  to  pay 
his  separate  creditors. 
Judgment  for  the  plaintiff. 

pABinrxR'8  8KPAILA.TB  Pbopbbtt,  whkn  Liablb  iob  PABTiTXBsmp  Dbbib: 
See  note  to  MeOuUoch  v.  DaahieU,  18  Am.  Deo.  280.  The  principal  casewH 
followed  in  Fern  v.  Ouiktng,  4  Cash.  358;  SUvena  v.  Perry,  113  Mass.  381, 
and  Str€ttt8  y.  Kemffood,  21  Gratt.  590,  and  cited  in  snpport  of  the  following 
points:  Partnerahip  creditors  have  a  prior  right  to  partnership  property:  Loom 
V.  IFe66er,  1 16  Mass.  456;  /r6y  v.  Oraham,  46  Miss.  434;  Washlmm  t.  Bemk  of 
Bellows  FoUUy  19  Vt  286;  Cropper  v.  Cobum,  2  Cnrt.470;  CUghom  t.  Inmuraace 
Bank,  9  Qa.  325;  creditors  can  levy  on  the  goods  of  any  of  the  partners:  JTirfty 
T,  Schoonmaher,  3  Barb.  Ch.  50;  the  sheriff  may  seize,  cinder  execation,  the  in- 
terest of  the  defendant,  and  the  purchaser  at  the  sale  becomes  tenant  in  com- 
mon  with  the  other  partner:  Leonard  v.  Searhorough,  2  Ga.  77;  equity  rsgsids 
a  partner's  real  interest  in  the  firm  to  be  his  share  of  the  surplns,  after  the 
debts  of  the  firm  are  paid,  and  a  final  balance  ascertained,  and  allows  each 
partner  a  lien  on  the  f ands  for  his  share  of  the  sorplos,  as  well  as  for  his  in- 
demnity against  the  joint  debts:  Matloek  v.  Matlock,  5  Ind.  407. 

In  Morris  v.  Morris,  4  Gratt.  311,  Daniels,  J.,  commenting  on  the  princi- 
pal case,  says,  that  the  role  of  that  case  has  not  been  adopted  in  actions  at 
law. 


SioouBNET  V.  Sibley. 

[33  PiOKKBore,  607.] 

JuDOB  or  Fbobatb,  Who  is  Imterbstkd  in  an  Estate,  has  no  JnaiSDionov 
to  appoint  a  special  administrator  therefor,  and  an  appointment  so  mads 
isToid. 

Appeal  from  a  decree  in  probate  appointing  a  specsial  admin- 
istrator for  the  estate  of  one  Sigonmey,  deceased,  on  the  ground 
that  the  judge  was  interested  in  the  estate. 
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WaMvm,  for  the  appellants. 
JttBrrick,  for  the  appellees. 

£y  Court,  MoBTON,  J.  Under  the  statute  of  1817,  c.  190,  seo. 
B,  this  court  decided  that  a  judge  of  probate,  having  a  claim 
ttgamst  a  person  at  his  decease,  was  interested  in  his  estate,  had 
no  jurisdiction  over  it,  and  could  not  grant  administration  or  do 
ttny  other  o£Scial  act  in  relation  to  the  settlement  of  it:  GotUe, 
Appellant^  5  Pick.  483.  Such  proceedings  are  a  perfect  nullify: 
Coffin  T.  GotOe,  9  Id.  287.  The  fifteenth  section  of  the  eighty- 
third  chapter  of  the  revised  statutes,  is  a  mere  revision  of  the 
Bection  above  cited,  and  in  another  branch  of  this  case  has 
received  the  same  construction :  Sigoumey  et  al.  v.  Sibley  et  al. ,  21 
Id.  101. 

The  jurisdiction  over  an  estate  in  whicb  the  judge  of  probate 
is  interested,  belongs  ''  to  the  probate  court  of  the  most  ancient 
adjoining  county,"  and  the  matter  should  "  be  there  disposed  of 
and  settled  in  the  same  manner,  as  if  it  had  originally  occurred 
-within  the  latter  <5ouniy."  The  interested  judge  of  probate  has 
no  more  authority  over  the  estate,  or  any  case  growing  out  of  it, 
than  he  would  have  if  it  was  in  any  other  county  in  the  common- 
wealth: Bev.  Stat.  c.  83,  sec.  15.  It  had  for  a  long  time  been 
seen  with  regret,  that  protracted  litigations  frequently  grew  out 
of  the  probate  of  wills  and  the  granting  of  administrations,  and 
that  the  estates  of  deceased  persons  were  exposed  to  great  waste 
and  losses,  for  the  want  of  some  authorized  agent  to  collect  the 
debts  and  preserve  the  assets,  during  the  pendency  of  such  lit- 
igations. To  remedy  these  evils,  the  legislature  provided  for  the 
appointment  of  *'  special  administrators,"  to  continue  in  ofi&ce 
until  regular  executors  or  administrators  should  be  qualified  to 
act.  And  to  meet  all  the  exigencies  of  the  case,  they  were 
authorized  to  proceed  in  the  discharge  of  the  duties  of  their 
trust,  notwithstanding  the  decree  appointing  them  should  be 
appealed  from:  Bev.  Stat.,  c.  64,  sees.  6,  7,  8,  9,  10. 

Sx>ecial  administrators  are  to  be  appointed  by  ''the  judge 
of  probate."  But  it  must  be  by  the  judge  of  probate  who  has 
jurisdiction.  No  other  can  have  any  authority.  The  statute 
does  not  expressly,  nor  by  implication,  confer  the  power  upon 
any  other  officer.  And  there  is  not  only  an  inherent  impro- 
priely  in  a  judge's  deciding  questions  or  passing  decrees  in 
which  he  has  an  interest;  but  there  would  be  great  practical 
inconvenience  in  having  the  same  estate  settled  in  different 
eounties  and  by  different  courts,  in  having  the  inventory  in  one 
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office  and  the  account  of  administration  in  another,  and  in  the 
Battlement  of  the  first  account  in  one  jurisdiction,  and  the  subse- 
quent ones  necessarily  founded  upon,  and  perhaps  oorrections  of 
it,  in  another. 

The  judge  of  probate  having  no  jurisdiction,  the  appointment 
by  him  of  a  special  administrator  is  void.  And  this  court, 
though  they  have  a  general  probate  jurisdiction,  can  not  give 
validity  to-a  decree  which  was  in  its  inception  a  mere  nullity. 

Decree  reversed. 


what 


The  for^^ing  case  is  cited  in  KorthampUm  y.  Smilh,  11  Meta  385.  as  t» 
iiat  ooDstitates  sach  interest  as  to  deprive  a  probate  oonrt  of  Jnrisdlctiaii; 
and  in  Emery  ▼.  HUdrtth,  2  Gray,  231,  to  the  point  that  decreea  of  probato 
oouts  are  oonolusive  only  where  they  have  jorisdiotioa.  It  is  also  cited 
ganeially  in  Sigoumey  t.  Wetherdl^  6  Mete.  557. 


PeEBCE  v.    GrODDASD. 

[22  PZOSKBDIO,  859.) 

Owmca  OF  Pbopkbtt  Movable  ob  Immovable  has  a  Riqht  bt  Aoomov 
to  that  which  is  added  or  united  to  it. 

WnxruL  Trespasser  can  Acquire  no  Right  by  Accession  to  the  properlrf 
of  another,  and  the  owner  may  reclaim  it  notwithstanding;  any  alteratioo 
of  form,  unless  it  he  changed  into  a  di£ferent  species  and  incapable  ol 
restoration  to  ite  original  slate. 

Materials  op  Mortgaged  House  Built  into  New  One. — ^Where  the  mort- 
gagor of  a  house  and  lot  tears  down  the  house  and  uses  the  materials  to 
construct  a  new  house  on  another  lot  and  then  sells  both  house  and  kxti 
the  mortgagee  can  not  maintain  trover  against  the  purchaser  either  for 
the  house  or  the  materialB. 

Tboveb.  The  facts  agreed  upon  by  the  parties  appear  from 
ihe  opinion.  There  was  to  be  a  nonsuit  or  default,  as  the  court 
should  determine. 

Washburn  and  Hartshorn,  for  the  plaintiff. 

O,  Alien,  for  the  defendant. 

By  Court,  Wilde,  J.  This  action  is  submitted  on  an  agreed 
statement  of  facts,  by  which  it  appears,  that  one  Davenport, 
being  the  owner  of  a  lot  of  land  with  a  dwelling-house  thereon, 
mori^faged  the  same  to  the  plaintiff;  that  afterwards  he  took 
down  the  house,  and  with  the  materials  i>artl7,  and  partly  with 
new  materials,  built  a  new  house  on  another  lot  of  his  at  some 
distance;  and  that  after  the  new  house  was  completed,  he,  for  a 
valuable  consideration,  sold  the  last  mentioned  lot  and  house  to 
ihe  defendant. 
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There  are  two  coonis  in  ihe  declaration,  one,  for  the  conver- 
:u.on  of  the  newly  erected  hoose,  and  the  other,  for  the  conver- 
sion of  the  materials  with  which  it  was  built,  belonging  to  the 
old  house.    The  plaintiffs  counsel  insist,  that  the  old  house  was 
the  properly  of  the  plaintiff,  and  that  Davenport  had  no  right  to 
take  it  down,  and  could  not  therefore  acquire  any  property  in 
the  materials  by  such  a  wrongful  act;  that  the  new  house,  being 
built  with  the  materials  from  the  old  house  in  part,  became  the 
pxoperfy  of  the  plaintiff,  although  new  materials  were  added,  by 
right  of  accession;  and  that  Davenport,  having  no  property  in 
the  house,  as  against  the  plaintiff,  could  convey  no  title  to  it  to 
the  defendant.    That  Davenport  is  responsible  for  taking  down 
and  removing  the  old  house,  can  not  admit  of  a  doubt;  but  it 
does  not  follow,  that  the  property  in  the  new  house  vested  in 
the  plaintiff. 

The  rules  of  law,  by  which  the  right  of  property  may  be  ac- 
quired by  accession  or  adjunction,  were  principally  derived  from 
the  civil  law,  but  have  been  long  sanctioned  by  the  courts  of 
England  and  of  this  country  as  established  principles  of  law. 
The  general  rule  is,  that  the  owner  of  property,  whether  the 
property  be  movable  or  immovable,  has  the  right  to  that  which 
is  united  to  it  by  accession  or  adjunction.  But  by  the  law  of 
England  as  well  as  by  the  civil  law,  a  trespasser,  who  willfully 
takes  the  property  of  another,  can  acquire  no  right  in  it  on  the 
principle  of  accession,  but  the  owner  may  reclaim  it,  whatever 
alteration  of  form  it  may  have  undergone,  unless  it  be  changed 
into  a  different  species  and  be  incapable  of  being  restored  to  its 
former  state;  and  even  then  the  trespasser,  by  the  civil  law, 
could  acquire  no  right  by  the  accession,  unless  the  materials 
had  been  taken  away  in  ignorance  of  their  being  the  property  of 
another:  2  Kenf  s  Com.  862;  Betta  v.  Lee,  6  Johns.  348  [4  Am. 
Dec.  868.]    But  there  are  exceptions  to  the  general  rule. 

It  is  laid  down  by  Molloy  as  a  settled  principle  of  law,  that  if 
a  man  cuts  down  the  trees  of  another,  or  takes  timber  or  plank 
prepared  for  the  erecting  or  rejMuring  of  a  dwelling-house,  nay, 
though  some  of  them  are  for  shipping,  and  builds  a  ship,  the 
property  follows  not  the  ownera  but  the  builders:  Mol.  de  Jure 
Mar. ,  lib.  2,  c.  1,  sec.  7.  Another  Riniilar  exception  is  laid  down 
by  Chancellor  Kent  in  his  commentaries,  which  is  directly  in 
point  in  the  present  case.  If,  he  says,  A.  builds  a  house  on  his 
own  land,  with  the  materials  of  another,  the  property  in  the 
land  vests  the  property  in  the  building  by  right  of  accession, 
and  the  owner  of  the  land  would  only  be  obliged  to  answer  to 
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the  owner  of  the  materialH  for  the  value  of  them:  2  Kenfa  Com. 
360,  361.  This  principle  is  fully  sustained  bj  the  aathoiitieB. 
In  Bro.,  tit.  Property,  pi.  23,  it  is  said,  that  if  timber  be  taken 
iftud  made  into  a  house,  it  can  not  be  reclaimed  bj  the  owner; 
for  the  nature  of  it  is  changed,  and  it  has  become  a  part  of  the 
freehold.  In  Moore,  20,  it  was  held,  that  if  a  man  takes  tanees 
of  another  and  makes  them  into  boards,  still  the  owner  may 
retake  them,  but  that  if  a  house  be  made  with  the  timber  it  is 
otherwise. 

In  Poph.  38,  this  principle  is  further  extended.  The  plaintiff 
in  that  case  had  mixed  his  own  hay  with  hay  of  the  defendant 
on  his  land,  and  the  defendant  took  away  the  hay  thus  inter- 
mixed; and  it  was  held,  that  he  had  a  right  so  to  do.  But  it 
was  also  held,  that  if  the  plaintiff  had  taken  the  defendant's  hay 
and  carried  it  to  his  house  and  there  intermixed  it  with  his  own 
hay,  the  defendant  could  not  take  back  his  hay,  but  would  be 
put  to  his  action  against  the  plaintiff,  for  taking  his  hay.  If 
there  be  any  doubt  of  the  doctrine  laid  down  in  this  case,  it  does 
not  affect  the  present  case.  The  doctrine  laid  down  in  the 
former  cases  is  fully  supported  by  the  Year  Books,  5  Hen.  Vii- 
16;  and  I  am  not  aware  of  any  modem  decision  or  authority,  in 
which  this  old  doctrine  of  the  English  law  has  been  controverted. 

The  case  of  Russell  v.  Richards^  1  Fairf.  429,  cited  by  the 
plaintiff's  counsel,  was  decided  on  the  ground,  that  the  buildiiig 
in  controversy  was  personal  property  and  had  never  become  a 
part  of  the  freehold.  In  the  present  case  it  can  not  be  ques- 
tioned that  the  newly  erected  dwelling-house  was  a  part  of  the 
freehold,  and  was  the  property  of  Davenport.  The  miit^T'V^'' 
used  in  its  construction  ceased  to  be  personal  property,  and  the 
owner's  properly  in  them  was  divested  as  effectually  as  though 
ihey  had  been  destroyed.  It  is  clear,  therefore,  that  the  plaint- 
iff could  not  maintain  an  action  even  against  Davenport  for  the 
conversion  of  the  new  house.  And  it  is  equally  clear  that  he 
can  not  TnaintAJn  the  present  action  for  the  conversion  of  the 
materials  taken  from  the  old  house.  The  taking  down  that  house 
and  using  the  materials  in  the  construction  of  the  new  building, 
was  the  tortious  act  of  Davenport,  for  which  he  alone  is  respon- 
sible. 

Plaintiff  nonsuit. 


Title  bt  Aocsssiox:  See  BeiU  v.  Lt€^  4  Am.  Deo.  369,  and  note;  Moh 
rUt  V.  Johnaon^  5  Id.  289;  Cfwrtis  v.  Oroat,  Id.  2M;  Lampion  t.  PretUrn^  It 
Id.  104;  Snyder  v.  Vaux,  21  Id.  466,  and  the  note  to  Bator  t.  Wheder,  Slid. 
87. 


INDEX  TO  THE  NOTES. 


Aonom^  Joint  defendanta,  when  judgment  may  be  for  some  and  againtl 

others,  104. 
Az>ifiinsTRATOB  AND  EzxcuTOB,  poichaM  by,  binds  himMlf,  08L 
AaxsiT,  oompstency  of,  to  provo  hia  own  authority,  727* 

form  of  signing  contract,  727. 

general,  may  bind  principal,  though  acting  oontnoy  to  iiiilniotioni»  1€9* 
AiXiUViON  arti6cially  formed,  title  to,  270. 

defined,  270. 

difference  between  and  reliction,  280. 

diTision  of,  280. 

formed  by  sea  or  lake,  title  to^  277*  * 

formed  on  public  street,  277. 

imperceptible  deposit  of,  what  is,  277. 

islands  formed  by,  title  to,  281. 

reasons  why  it  belongs  to  adjacent  land -owner,  276. 

title  to,  270. 
Absionment  for  Cbbditobs,  exacting  releases,  when  ayoidii  870. 
Aucnov,  person  bidding  by  agreement  may  hold  against  the  ownar,  66tb 

Bank,  receiving  note  for  collection,  liability  of,  60. 

Bill  ow  Exciptions,  trial  judge  must  detertnine  correctness  of^  46L 

Blank,  note  signed  in,  293. 

Boundary,  conveyanee  to  bank  or  side  of  stream,  678. 

Contract,  agent,  how  may  sign,  727. 

rescission  of,  effect  of,  490. 

rescission  of,  what  amounts  to,  490. 
GoRPORATibN,  existence  of,  how  put  in  issue,  668. 

legislature  may  constitute  certain  persons  a,  668. 

must  be  treated  as  a  person  and  citizen,  401. 

powers  of,  how  ascertained,  663. 

residence  of  foreign,  in  this  state,  390. 

residence  of,  is  its  chief  place  of  business,  300. 

residence  of  railroad  corporations,  400. 

suxiender  of  franchise  not  presumed,  663. 
Go-tenants,  relinquishment  of  possession  to  one,  inures  to  all,  639. 

seisin  of  one  is  the  seisin  of  all,  629. 
Oovxnant  of  seisin  is  personal,  345. 

of  warranty,  action  on  before  eviction,  84Sk 

of  warranty,  measure  of  damages  for  breach  d^  845. 
Ct  Prbs,  doctrine  of,  does  not  prevail  in  North  f>in>^^fMi 
479. 

not  a  judicial  doctrine,  478. 
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Dedication,  ettablkhment  of  streets  and  hi^ways  by,  7li. 
Dbbd,  sabecribing  witness,  when  his  signature  most  be  profed,  TtL 

when  may  be  treated  as  roid  in  part  and  vtiid  in  part^  Wn, 

of  allnyion,  276. 
ODDmnon  of  gaming,  184. 

imperceptible  deposit»  277* 

of  ministerial  act.  302L 

of  reliction,  280. 
DiTxas  with  power  of  sale,  may  veil  life  estate  ooly,  Mb 

Ibaman  Domain,  ooiporate  property  may  be  condsiiiBad,  SUL 

damages,  right  to,  when  becomes  nested,  744. 

franchise  may  be  oondenmed,  610. 

private  corporation  or  individnal  may  ezerdae  ii|^  oi«  WL 

streets  in  dty,  right  to  take  for  railroad,  616b 
Execution  against  one  partner,  how  levied,  762. 

deecription  of  lands  levied  npon,  sufficiency  o^  StS, 

heifer  is  exempt  from,  211. 

levy  held  emiential  to  valid  sale,  697. 

levy,  object  and  effect  of,  698. 

levy,  presnmption  of,  698. 

levy,  waiver  of,  608. 

FtATS  go  with  the  upland,  iHien,  728L 

manner  of  dividing,  724. 
FitAUD  in  purchase  of  goods,  when  ground  to  ttfoid  Mk^  TQMllL 


Oamino,  betting,  each  is  a  separate  oflSmee^  188. 
bet,  when  complete,  135. 
billiards,  136. 

chance  is  the  controlling  eleoieBt  ol,  134. 
obanging  name  of  game  does  not  miko  II  iMi  vdavfil;  lUi 
cricket,  136. 
defined,  134. 
dominoes,  136. 
faro,  136. 
foot-baU,  136. 
foot-racing,  186. 

for  representative  of  mon^,  188L 
gift  enteiprises,  186. 
horse-racing,  136. 
btto,  136. 

ninepins,  13S.  *' 

persons  not  betting,  wiien  goOtif,  188w 
playing  cards,  13S. 
quoits,  136. 
rowing,  136. 
shuffle-board,  136. 
stake  need  not  be  put  up^  185i. 
tenf!ency  of  modem  legislation  is  ftgnkirti  U4b 
thimble-balls,  136. 
throwing  dice,  135. 
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Qamtko,  when  lawful  at  common  law,  134. 

'when  unlawful  at  common  law,  134. 

^wrestling  match,  136. 
OxNXRAL  AvBRAOB,  I088  when  included  in,  732. 
GoTXNOR,  discretion  of,  not  subject  to  control,  361. 

mandamua  against,  361-368. 

ministenal  acts,  mandamus  to  compel  performanoe  oi^  Stt 

ministerial  acts  of,  what  are,  362. 

]jn>iCTMEKT,  impossible  or  future  date  fatal  to,  96. 
Ihdobseb,  diligence  required  to  find  residence  of,  576L 

entitled  to  personal  notice,  288. 

notice  to,  by  letter,  288,  576. 
IxwASiTSf  command  of  father  does  not  excuse  tort  of^  180t 

contracts,  liability  for,  180. 

conversion,  liability  for,  183. 

detinue,  liability  to  action  of,  184. 

ejectment  against,  179. 

liability  for  act  done  by  command  of  parent,  180t 

liability  for  destroying  shrubbery,  179. 

liability  for  goods  purchased,  183. 

liability  for  false  representation  as  to  age,  184. 

liability  for  trespass  in  school,  183. 

negligence,  action  against,  for,  180. 

nuisance,  action  against,  for,  180. 

slander,  action  against,  for,  180. 

tort,  action  against,  for,  179. 

tort,  founded  on  contract,  liability  for,  181. 
IvsuiULNGE,  abandonment,  notice  of,  733. 

deviation  of  vessel,  effect  of,  60. 

for  whom  it  may  concern,  733. 

marine,  loss  occasioned  by  neglect  to  employ  a  pilots  50^-60L 

marine,  pilot  must  be  employed,  590. 

marine,  warranty  of  seaworthiness  in,  599. 

ratifying  contract  of,  37. 

repairs  when  must  be  made,  733. 

risk  not  contemplated,  59. 

seaworthiness  essential  to  marine,  37,  115. 
Iblanbs,  formed  in  streams,  title  to,  281. 


JusoMXNT,  merger  by,  when  against  a  member  of  a  finOt 
JtjBiSDicnoN,  how  conferred,  239. ' 

nature  and  kinds  of,  239.  / 

of  estates  of  living  persons,  239. 

of  estates  prior  to  passage  of  law,  239. 
Jury  bound  by  instructions,  37. 

Lbvt  of  execution,  whether  essential  to  valid  sale,  097-4091 

License  arising  from  silence,  407. 

Limitation,  surrender  to  one  of  several  co-tenants,  629. 

Mandamus  against  governor  in  Alabama,  363. 

against  governor  in  California,  364. 
Ah.  Dxo.  Yol.  XXXIII— 49 
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MlXDAMCS,  against  governor  in  Maryland,  365. 

against  governor  in  Minnesota,  3C5. 

against  gt.Ycmor  in  Montana,  365. 

against  governor  in  Noi*th  Carolina,  365. 

against  govetnor  iu  Ohio,  3G5. 

against  governor,  states  in  which  it  does  not  Ua,  366. 

against  the  heads  of  departments,  3C3. 

governor  when  independent  of  judiciary,  361. 

to  compel  governor  to  canvas  votes,  365. 

to  com^'cl  governor  t^  draw  a  warrant,  365. 

to  com^Hil  governor  to  issue  a  commission,  365. 

to  com[)el  governor  to  issue  a  proclamation,  365. 

to  compel  governor  to  perform  ministerial  act,  362. 

to  compel  governor  to  sign  a  bill,  364. 
Ministerial  Acr,  defined,  362. 
Mortgage,  for  sum  not  due  absolutely,  when  void,  392. 

must  give  reasonable  notice  of  the  debt,  392. 
Municipal  Cohporation,  streets,  right  of  to  authorize  the  oonitnetki  d 
raUi-oad  in,  516. 

Keootiable  Instrument,  notice  of  non-payment,  what  excuses,  UL 
Notary  Public,  bank,  whether  answerable  for  n^lect  of,  50. 

not  required  to  hunt  parties,  49. 
Nuisance,  demand  to  discontinue,  when  essential,  407. 

OmriAL  Bond,  sureties  can  not  object  to  errors  in,  376. 

Parties,  joint,  when  judgment  must  bo  against  all  or  none,  lOi 

non- joinder,  when  must  bo  made  available  by  plea  in  abatemeot,  10& 
Patent,  confirmation  by  act  of  congress  is  equivalent  to,  553. 
Pilot,  essential  to  seawortliiness,  599. 

loss  occasioned  by  neglect  to  employ,  599-60 1. 

obligation  to  employ,  599, 
Proeati.,  effect  of  grant  of  administration,  when  there  is  a  wUl,  2KI 

effect  of  issuing  letters  in  wrong  county,  241. 

jurisdictional  inquiries  concerning,  242. 

jurisdiction  of  courts  of,  is  special,  241. 

no  jurisdiction  over  estates  of  living  persons,  239. 

no  jurisdiction  over  estates  of  persons  dying  before  passage  of  Mi^  ^ 

no  jurisdiction  over  property  in  another  state,  239. 
Promisso[;y  Note,  bearer  of,  what  must  prove,  554. 

for  sum  absolute,  when  void,  392. 

holder  must  use  diligence  to  find  residence  of  indoner,  576. 

indorsee,  when  protected,  555. 

onus  of  showing  failure  of  consideration,  555. 
Public  L.vnds,  confirmation  of  title  to,  when  equiTsdent  to  pftte&ii  6St 

title  by  euti*y  and  payment  before  patent,  560. 

Ratification,  must  be  with  knowledge,  36. 

of  unauthorized  insurance,  37. 

prcijumed  from  silence,  36. 
Receipt  in  Full,  effect  of,  389. 
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Reliction,  defined,  2S0. 

title  by,  in  whom  vests,  2S0. 

Bale,  concealment  of  facts  when  not  a  fraud,  710. 

£aUe  representations  in  effecting,  effect  of,  710. 

fraud  in,  may  entitle  vendor  to  reclaim  property,  702. 

fraud  in,  ^vhen  and  from  what  presumed,  700. 

fraud,  right  of  holder  to  retake  or  recover  property  on  acoooDt  of,  7O0» 

fraudulent,  affirmed  by  suing  for  price,  706. 

fraudulent,  consideration  must  be  restored  before  disaffirming,  707* 

Irandulent,  election  to  affirm  is  irrevocable,  705. 

fraudulent,  election  to  disaffirm,  when  and  how  may  be  made,  70S* 

fraudulent,  is  voidable  and  not  void,  703. 

fraudulent,  must  be  affirmed  or  disaffirmed  as  a  whole,  700i» 

fraudulent  purchaser,  honajide  purchaser  from,  704. 

fraadulent  purchaser,  bonafde  pledgee  from,  704. 

fraudulent  purchaser  is  bound  by,  704. 

fraudulent  purchaser,  vendee  of,  with  notice,  705. 

fraudulent,  who  may  avoid,  704. 

payment,  preconceived  design  not  to  make,  708. 

payment,  when  required  to  pass  title,  703. 

to  one  fraudulently  pretending  to  be  an  agent,  702. 

undisclosed  insolvency  does  not  amount  to  fraud,  707. 
BxAWOBTHiNESS,  want  of,  is  fatal  to  marine  insurance,  37* 
Shipfi>'g  and  Admuialtt,  deviation  discharges  insurers,  00. 

deviation  makes  ship  liable  for  loss,  60. 

deviation  not  justified  by  mere  apprehension  of  danger,  00. 

deviation,  wheat  is  a,  60. 
Slaxder,  privileged  communication,  541. 
SpEcmc  Pebformaxci:,  delay  in  applying  for,  645.  • 

Streets,  x)owcr  to  authorize  use  of  railroad  in,  516. 

Tax,  illegal  in  part,  when  void  in  toto,  215. 

liability  for  enforcing  void,  215. 
ToBTS,  infant's  liability  for,  1 70. 
Tboter,  conversion,  sale  of  property  by  heir  is  a,  190. 

Vendor,  assignee  of,  entitled  to  lien  of,  130. 

right  to  reclaim  goods  for  fraud  in  sale,  702-710. 

Wabrantt,  what  words  in  a  bill  of  sale  import  s,  441. 
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ABANDONMENT. 
Se&lNSUKAXCE,  26,  2S-31. 

ACCESSION. 

1«  CwHSB  OF  Propbbtt  Movablb  or  Immovablb  has  a  Biobt  bt  Acobv* 
8IOV  to  that  which  is  added  or  united  to  it.    Peiree  t.  Ooddardp  764. 

9l  Willful  Trespasser  can  Acqxtike  no  Right  bt  Accession  to  tho 
property  of  another,  and  the  owner  may  recUum  it  notwithstuiding  any 
alteration  of  form,  unless  it  be  changed  into  a  diiferent  spactoi  and  in- 
capable  of  restoration  to  its  original  state.    Id. 

See  Mortgages,  10;  Watercourses,  10. 

ACTIONS. 

Sm  Common  Carriers,  2;  Covenants,  2,  9;  Detinue,  1;  Dowxb,  1;  lireuBf 
AVOB,  9, 10;  I..OTTERIES,  5;  Negotiable  Instrxtmbnts,  97;  Plbaddto  ab» 
PRAcncB,  1;  Slander,  1,  2. 

ADMINISTRATORS. 
See  Executors  and  Aduinistratobs. 

ADMISSIONS. 
See  Boundaries,  1,  2. 

ADVERSE  POSSESSION. 

1.  Tbb  P068BSS10N  OF  Land  bt  Virtue  of  a  Verbal  Contract  of  »!% 

is  the  possession  of  the  vendor;  but  after  conveyance  the  vendee  may  taka 
advantage  of  such  possession,  in  order  to  establish  adverse  poesesskm. 
ValenUne  v.  CooUy,  IGG. 

2.  JuRT  MAT  Presume  a  Conveyance  from  Long-continued  and  Unin* 

tkbrufted  Possession  by  the  prc8unie<l  grantee  without  any  adverta 
claim  on  the  |)art  of  the  presumed  grantor  or  his  heirs,  and  from  other 
cireumstances  rendering  such  presumption  reasonable,  although  no  record 
of  such  conveyance  can  be  found.     ValetUine  v.  Piper,  715. 

t.   PRBSXTMPnON  OF  A  CONVEYANCE  INCLUDES  TUB  PRESUMPTION  of  everything 

necessary  to  give  such  conveyance  effect,  as,  for  instance,  registration. 

Id. 

See  Boundaries,  4;  Mortgages,  2,  3. 

AGENCY. 

1.  Agent  Binds  his  Principal  by  his  Acts  witliin  the  ordinary  scope  of 
his  usual  authority,  unless  specifically  limited  and  restricted.  McClurt 
V.  Eiehardson.  105. 
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2.  A  Painoifai<  can  not  Limit  his  LxABiuTTastothirdpenoiiSybywcrel 
instroctions  to  a  general  agent,  of  which  such  persons  liad  no  notice. 
Walber  v.  SJUpwith,  101. 

t,  AoENCT — ^LiABiurr  of  Common  Carriers. — ^A  stage  proprietor  cn^^ 
in  the  business  of  a  common  carrier,  who  employs  a  person  to  transact 
all  hx8  business  at  a  particular  place,  constitutes  such  person  his  general 
agent,  and  is  bound  by  the  acts  of  such  agent,  when  within  the  apparent 
scope  of  Ills  employment.    Id, 

4k  AoiNT  AcTi^^o  GRATUiTOUiSLY,  Is  liable  for  nothing  less  than  gross  negh'- 
gence.    BeUemire  v.  U.  S.  B%  4d. 

A.  Ah  Agent  who  Makes  a  Contract  in  the  name  of  his  principal  beyofxl 
his  authority,  or  engages  that  he  himself  or  his  principal  will  perform  a 
oertain  thing,  assumes  a  personal  responsibility,  though  he  is  described 
In  the  contract  as  the  agent;  and  if,  on  the  other  hand,  being  clothed 
with  the  requisite  authority,  he  contracts  in  tlie  name  of  his  principel, 
the  latter  only  is  bound.    Pitman  v.  Kintner,  469. 

tb  Several  Persons  Associated  in  Private  Trust  or  Agency  must  all 
concur  in  order  to  bind  the  parties  for  whom  they  act.  Low  r.  PtrkiM, 
217. 

7.  Declarations  Made  by  One  of  such  Persons  are  not  evidence  of  the 
acts  of  alL    I<L 

S.  Appointment  or  an  Agent  oe  a  Corporation  may  be  proved  by  parol 
when  the  act  of  incorporation  do«  not  require  that  such  appointmeDt 
should  be  in  writing,  and  it  does  not  appear  to  have  been  so  made.  R\^ 
turtUon  V.  .S'^  Ja$fpfi  Iron  Co,t  4C0. 

9.  Agent  is  a  Competent  Witness  to  Prove  his  Authority  to  execata 

a  note  for  the  priucipaL    I^ice  v.  Cfove,  724. 

10.  Form  op  Execution  op  a  Simple  Contract  by  an  Agent  is  iminata- 
rial  if  it  indicate  a  ministerial  act  on  the  agent's  part.     Id, 

11.  Note  Signed  **P.  &  J.  for  G.,"  though  the  Form  is  *'We  Jointlt 
a:(d  Severally  Promise,"  is  nevertheless  the  note  of  0.    Id. 

12.  Power  to  Convey  is  Implied  in  a  Power  to  '*Sell"  real  estate  if 
such  a  construction  is  consistent  with  the  general  tenor  of  theinatn- 
ment  oonferring  the  power.     Valentine  v.  Ptpfr,  715. 

See  EaNXS  and  Banking,  1,  4;  Common  Carriers,  1;  Gobpobatioks,  7t 

Evidence,  12,  13. 

ALIENS. 

1.  Alien  can  not  Take  or  Hold  Dower  in  Lands  in  Kentucky.   ib> 

bn*ry  v.  Hawkins,  546. 

2.  Citizen  of  Kentucky,  who  Removes  to  Texas  for  the  purpose  of  bo> 

coming  a  citizen,  does  so  with  the  presumed  assent  of  each  govemment, 
and  becomes  an  alien,  as  to  Kentucky  and  the  national  government,  so 
as  to  lose  all  political  and  civil  rights  of  citizenship.     Id. 

t.  Allegiance  to  the  United  States  may  be  Repudiated  by  a  native  ai 
well  as  an  adopted  citizen,  without  any  formal  or  express  sanction  of  the 
goverumcnt.     Id 

4.  TuE  Government,  to  Prevent  Abuse  and  secure  the  public  welfare, 
may  regulate  ihe  mode  of  expatriation.  But  where  no  limitations  hart 
been  prescrib.d,  and  a  citizen  has  in  good  faith  abjured  liis  eonntryi  bt 
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should,  as  to  his  native  government,  be  considered  as  denationalized, 
especially  as  to  his  civil  rights.    Id, 
iL  Wkkther  Political  Allegiance  has  been  Dissolved,  the  native  gov- 
ernment has  the  right  to  determine  for  itself,  and  the  presumption  ia 
that  such  dissolution  has  taken  place.     Id» 

See  Dower,  2,  3;  Executors  and  Adbonistrators,  3. 

ALIMONY. 

&»  CaiTEL  Treatment— What  Grounds  for  Aumont.— To  entitle  a  wife 
to  a  decree  for  alimony  on  the  ground  of  crael  treatment,  conduct  on  the 
part  of  the  husband  must  be  shown  sufficient  to  threaten  her  personal 
safety,  expose  her  to  danger  in  person  or  health,  or  render  her  married 
life  wretched  or  oppressive.    Finley  v.  FinUy,  528. 

9»  O08T8  ABB  NOT  Allowed  a  Husband  upon  the  dismissal  of  his  wife's  bill 
for  alimony  against  him.    Id. 

ALLUVION. 
See  Watercourses,  16. 

APPURTENANCES. 
See  Deeds;  Watercourses,  25. 

ARBITRATION  AND  AWARD. 

AWABD  DlCBXUNO  A  CoNYETANCE  WILL  BE  ENFORCED  IN  EqUITT.    BtOWn  T. 

Bwrhmmeyer,  541. 

ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS. 

Abbionxbnt  for  the  Benefit  of  Creditors,  by  the  conditions  of  which  cer- 
tain creditors  were  to  be  paid  ia  full,  and  others  who  should  refuse  to  re- 
lepse  the  debtor  entirely  excluded  from  its  benefits,  is  void  as  against 
diaMnting  creditors.     Graves  v.  I?oy,  5C8. 

See  Bona  Fide  Purchasers;  Conflict  of  Laws,  9;  Partnership,  7. 

ASSIGNMENTS  OF  CONTRACTS. 
See  Gbowino  Trees,  2;  Mortoaqes,  7,  8;  Subbooation,  1. 

ASSUMPSIT. 
See  Pleading  and  PiiAcncE,  7,  8;  Shipping,  9. 

ATTACHMENT. 

I.  Nbootiablb  Promissory  Notes  may  be  Attached  by  Actual  Seizure  or 
by  the  usual  methods,  in  the  liands  of  a  person  holding  them  as  the  prop- 
erty of  the  debtor.    Sheets  v.  Culver^  593. 

SL  Negotiable  Note  to  the  Defendant  as  Pavee  can  not  be  Attached  in 
the  hands  of  the  maker  as  a  debt  due  the  defendant  from  him,  after  it  has 
been  placed  in  circulation.     Id. 

8.  Cloth  Cut  into  Shape  for  a  Coa  r  i.s  Exempt  from  Attachment,  al- 
though  it  may  not  be,  at  the  time,  in  a  condition  to  be  worn.  Ordway  t. 
WUbur,  663.  . 

Bee  Executions,  7;  Negotiable  Instruments,  37;  Partnership,  7i  8;  Proo 

ESS,  3;  Witnesses,  1. 
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ATTORNEY  AND  CLIENT. 

1«  Warr^mts  or  ATTOKirET  ARE  NOT  Kequired  to  be  prodaoed  by 

admitted  to  practice  as  attorneys  and  recognized  by  law  as  officers  of  tha 
ooart.  And  a  etatement  by  siicli  attorney  that  he  represents  a  perMU  or 
A  corporation  is  sufficient.     Penobscot  Boom  Corporation  v.LanMon,  65& 

9L  Attornet  at  Law  has  ko  Power  to  Bixd  his  Cliekt  by  a  general 
aj;;reement  with  other  attorneys  not  to  try  causes  during  a  partLcolar  p^ 
riod.    Robert  and  Williama  v.  Commercial  Bank,  570. 

See  Evidence,  17;  Infancy,  2:  Master  and  Sebxast,  1. 

AUCTIONS. 

1.  OwvxB  HAS  NO  Right  to  Bid  at  a  Sale  of  his  Property  at  Aucnov« 
unless  such  right  is  publicly  reser\'ed.     Baham  v.  Bach,  561. 

S.  Bale  at  Auchon  at  which  the  Owner  segretlt  Bboomis  a  BiddeBi 
thnmgh  the  auctioneer,  with  the  design  of  enhancing  the  price  of  tils 
property  sold,  is  fraudulent  and  void.    IcL 

AUDITORa 
See  Pleading  and  Practice,  1,  2. 

BAILMENTS. 

1.  Wha&finoxrs  are  Liabls  for  Want  of  Ordenart  Dhjoehoe  onlf- 

and  not  as  common  carriers.    Blin  v.  Mapo,  175. 

2.  To  Render  Wharfinger  Liarle,  Delivery  to  Him  icust  be  Proved, 

and  a  charge  for  wbar&ige,  if  made  from  the  shipping  list  and  not  from 

inspection  of  the  goods,  is  not  sufficient  evidence  to  prove  that  fact   Id, 

Z,  Mire  Delivery  of  Goods  at  Wharf  is  not  necessarily  a  delivery  to  a 

wharf -owntT  as  a  wharfinger,  and  evidence  of  usage  is  admissible  toibov 

when  goods  landed  at  a  wharf  are  to  be  considered  as  in  the  custody  d 

the  wharfinger.    Id, 

See  Trover,  2. 

BANES  AND  BANKING. 

1.  Bank  Intrusted  with  the  Apparent  Ownership  of  a  Note  for  Pve- 

POSES  OF  OoLLBonoN,  stands  on  the  ordinary  footing  of  an  agent,  asd 
is  not  liable  to  its  principal  if  it  acts  in  good  faith,  according  to  the  regs- 
lar  and  accustomed  course  of  business,  though  not  to  the  best  advantsgs* 
BeUemire  v.  Bank  </  the  United  States,  46. 

2.  Bank  Exercises  Ordinary  Diligence,  when  it  emaioys  its  own  serraot, 

with  the  usual  instructions.     Id, 
8.  Bank  is  not  Answerable  for  the  Neglect  of  a  Notary  emplo^ 

by  it,  in  the  usual  course  of  business,  for  the  purpose  of  presentatioa 

and  notice,  of  a  note  intrusted  to  it  for  collection.    Id, 
4.  Bank,  by  Defending  Sitit  Drought  to  Ekgovsr  Land  acquired  bj 

it  through  its  agent,  recognizes  the  authority  and  acts  of  the  agent  in 

making  such  acquisition.     LaHirop  v.  Commercial  Bank,  481. 
ft.  Bank  of  another  State  hay  Sue  in  Kentucky  on  Contract  law- 

fully  made  by  it  in  the  state  of  its  domicile,  provided  such  contract  if 

not  prohibited  by  the  law  of  Kentucky.     Id. 

See  Negotiable  Instruments,  28. 
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BEijUESTS. 
See  Wills,  4. 

BILLS  OP  EXCHANGE. 
See  Nbootiable  Instrcme>'ts»  26,  27,  30-d2,  4& 

BLANKS. 
See  Nbootiable  Instrubients,  17»  18;  Procbss,  2. 

BONA  FIDE  PURCHASERS. 

IX  Tbcst  fob  Cbeditobs  are  not  Bona  Fide  Purchasku 
for  Talue  who  will  Iks  protected  ap;ain8t  an  equity  of  which  they  had  no 
notice,  thoagh  the  assignment  contains  a  release  of  chbims  of  crediton, 
where  the  assignees  have  incurred  no  new  liability  on  the  credit  of  tho 
property.    (See  opinion  of  Wilde,  J.,  in  note.)    Clark  v.  Flint,  733. 

See  ExECOTOBS  and  Administrators,  14,  15,  19,  20. 

BONDS. 
See  Plbadino  and  Practice,  1,  2,  3;  Sheriffs,  1;  SuBnTSUip,  2-4. 

BOUNDARIES. 

1.  Admission  of  Mistaken  Bocndary  Line  for  True  One  does  not  affeot 

the  title  of  the  party  making  such  admission.     OroweU  t.  JSebee,  172. 

2.  Mutual  Recoonttiox  of  Wrong  Line  by  adjoining  proprietors,  and  their 

acquiescence  therein,  are  not  conclusive  as  to  their  respective  rights,  un- 
less there  has  been  possession  by  one  or  both,  according  to  such  line,  for 
fifteen  years.    Id. 

3.  Actual  Occupation  and  Improvement  of  Part  of  a  Tract  of  land  with 

visible  boundaries,  is  construed  as  a  possession  of  the  whole  tract,  where 
the  entry  was  made  under  a  deed  for  the  entire  tract,  particularly  if  the 
person  so  entering  makes  a  notorious  claim  to  the  whole.     Id. 

4.  Party  may,  by  Adoptino  Wrong  Boundary  Line,  Abandon  his  Claim 

to  land  in  which  he  has  title,  and  thereby  lose  his  oonstmotive  posseMJoa 
of  the  part  abandoned;  and  the  constructive  poeaeesion  of  another  may 
at  the  tame  time  commence  against  him.    Id. 

See  Deeds,  4,  15. 

BURDEN  OF  PROOF. 

8m  Covxkahts,  12;  Executors  and  Administrators,  i;  Negotiable  In- 

struments,  40,  42. 

CERTIORARL 
See  Pleading  and  Practice,  30. 

CHARITABLE  USES. 
I.  Devise  to  "a  Pubuc  Seminary**  is  a  Valid  Charity  within  the  scope 
and  protection  of  the  statute  43  Eliz.,  and  a  trust  is  raised  thereby  which 
may  be  judicially  executed.     Curling* s  Adm^rs  v.  Curlmg*s  IIeir$,  475. 
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2.  DOCTRINB  OF  Ct  PrES,   AS  APFXIED  BT  THE   ChANCELLOB  OT  E>'CLA5D, 

is  not,  to  ifs  full  extent,  a  judicial  doctrine,  and  so  far  as  it  is  nltra- judi- 
cial it  can  not  be  recoj;tiized  by  courts  of  equity  here.  Id. 
8.  A  PcBLio  Seminary  Designated  as  a  General  Object  of  Chakitt, 
by  a  testator,  must  )>e  understood  to  mean,  either  a  semiuaiy  or  tbs 
seminary  of  his  county,  or  any  seminary  whicli  his  execaton  or  a  court 
of  equity,  in  the  exercise  of  a  sound  discretion,  may  select,  as  bast 
adapted  to  effect  the  object  of  the  charity.    Id. 

CHECKS. 
See  Neootiable  IxsTBUMEiris,  11-14. 

CHILD  EN  VENTRE  SA  MERE. 
See  AViLLS,  4. 

CHOSBS  IN  ACTION. 
See  Gifts,  9. 

CITIZENSHIP. 
See  AuENS,  2-^ 

COLUSiONS. 
See  Shipping,  9. 

COMMON   CARRIERS. 

1.  OwNXE  OF  A  VsasBL  IS  LiABLB  AS  A  OoHMON  Carrixb  f ot  the  act  o( 
his  agent,  who,  without  his  knowledge,  receives  goods  for  carrii^  vhes 
the  latter  was  aocostomed  to  act  for  him  generally  in  the  capacity  oi 
master,  and  liad  entire  charge  of  the  vessel,  although  it  was  usoally  em- 
ployed in  transporting  the  goods  of  the  owner  only,  and  notthoieof 
other  persons,  except  that,  occasionally,  when  his  own  goods  were  ins&i- 
ficient  to  form  a  complete  cargo,  he  hail  received  and  carried  tbegoodi 
of  others,  taking  freight  therefor,  upon  personal  applici^tion  being  made 
to  him  for  that  purpose  by  the  shippers:  McCltire  v.  Hic/tardsou,  106. 

SL  CON8I0270R  HAY  MAINTAIN  AN  ACTION  ngainst  a  carrier  for  the  loss  of 
goods,  notwithstanding  the  bill  of  lading  provided  for  their  delivery  to  a 
specified  consiguee  or  his  assigns,  there  being  nothing  to  show  that  tlie 
consignee  had  any  title  to  or  interest  in  the  property.  Handy.  BojfMt,  bL 

&  Measure  of  Damages  in  an  action  against  a  carrier  for  goods  lust  ataea, 
is  the  value  of  the  goods.  Id. 

4.  Steamboats  Carryino  Passe^^oeks  for  Hire  ai-c  required  to  be  prowM 
with  whatever  is  necessary  to  insure  the  entire  safety  and  security  of 
passcngci-s.     LobdtU  v.  IhtWU,  567. 

&    OVVNEU  OF  A  StKAMBOAT  IS  CHARGEABLE  WHU  NEGLIGENCE,  wholiaS  failed 

to  provide  a  yawl  or  small  Ijoat,  and  other  couvcnieut  appliances,  which 
may  be  made  available  to  save  a  i>assenger  from  drowning.    Id. 
6.  Owner  of  a  Stkamboat  is  Liable  for  the  Loss  by  Accidental  Drows- 
ing of  a  slave,  \^  ho  was  a  {>asseiiger  on  the  boat,  when,  through  uutieo* 
tion  and  neglect,  the  proper  exertious  were  not  made  forjii^  rescoe.    '* 
See  Agency,  3;  Contracj^s.  8;  Suippino,  7. 
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COMMONWEALTH. 
See  EMUfBHT  Domain,  1;  Sovebeigntt;  WATEBcouBsrs,  14,  17. 

CONFESSIONS. 
See  Evidence,  6,  7,  18,  19. 

CONFLICT  OF  LAWS. 

1«  DoKiciLB— Husband's  Right  to  the  Wife's  Movables  is  Determined 
AS  FOLLOWS:  1.  If  there  be  no  determinate  domicile  of  either  husband 
or  wife,  at  the  time  of  marriage,  by  the  lex  loci  cojUractua.  2.  If  the  hus- 
band and  wife  have  different  domiciles,  the  law  of  that  of  the  husband  is 
to  prevail,  because  the  wife  is  presumed  to  follow  the  domicile  of  the  hus- 
band. 3.  If  the  parties,  at  the  time  of  the  contract,  bad  reference  to  an- 
other state  than  the  one  where  it  was  made,  as  the  place  where  they 
intended  to  live,  by  the  law  of  the  place  of  intended  residence.  4.  If 
there  has  been  a  change  of  domicile  after  the  marriage,  the  law  of  the  new 
domicile  governs  as  to  all  property  acquired  after  such  change.  Kneeland 
T.  Enslejf,  168. 

2.  Ix  THE  Case  07  Immovables,  the  husband's  rights  are  determined  by  the 
law  of  the  place  where  the  same  are  situated.    Id. 

8.  Succession  or  Bkaltt  is  Oovebned  by  the  laws  of  the  place  where  the 
same  is  situated;  that  of  personal  property  by  the  laws  of  the  domicile. 
McCoUum  v.  Smithy  147. 

4.  Each  Nation  mat  Impose  upon  Pbopebtt  any  character  which  it  shall 

chooee,  and  no  other  nation  can  impugn  or  vary  that  character.  The 
laws  of  Louisiana  having  made  slaves  immovable,  govern  in  reference  to 
the  succession  thereof,  anything  to  the  contrary  in  the  laws  of  Tennessee 
notwithstanding.     Id. 

5.  Common  Law  of  England  is  the  Common  Law  of  Kentucky,  except 

only  so  far  as  it  has  been  modified  or  abolished  by  the  peculiar  institn- 
tiona  or  the  positive  enactments  of  that  state.  Laihrop  v.  Commercial 
Bank,  481. 

C  Distribution  of  the  Pebsonal  Estate  of  a  Decedent  will  be  made 
according  to  the  law  of  the  domicile  of  the  deceased.  Chravillon  v. 
Bichards'  ExeciUor,  663. 

7.  Court  mat  Obdsb  the  Remission  of  Funds  belonging  to  a  foreign  suc- 
cession, to  the  representatives  of  the  succession,  authorized  by  the  courts 
of  the  domicile  of  deceased,  to  receive  them.    Id. 

&  Validity  of  an  Instrument,  the  parties  to  which  were  domiciliated  in 
another  state  at  the  time  of  its  execution,  is  to  be  determined  according 
to  the  law  of  the  state  where  executed.     Orai^es  v.  Boy,  56S. 

0.  Assignment  Executed  in  the  State  of  Viroinla,  where  it  is  held  that 
a  condition  for  the  release  of  the  debtor  will  not  invalidate  a  conveyance 
in  trust  for  the  benefit  of  creditors,  is  nevertheless  fraudulent  and  void 
as  to  dissenting  creditors,  if  it  conveys  only  a  portion  of  the  insolvent's 
property.     Id. 

10.  Note  Executed  in  One  State,  but  Payable  in  Another,  draws  inter- 
est after  maturity,  according  to  the  legal  rate  allowed  in  the  state  ia 
.  which  it  is  made  payable.     Lapice  v.  Smith,  C55. 

See  Negotiable  Instruments,  32. 
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CONSIDERATION. 

ftee  Contracts,  11-13;  Deeds,  7;  Dower,  1;  Nbootiabls  ImRinfBm,  9B| 
Sales,  2,  11;  SpEcinc  Performance,  1,  2;  Trusts  and  TROscnBa^  1. 

CONSIGNOR  AND  CONSIGNEE, 
Rco  Common  Cariuers,  2. 

CONSTITUTIONAL  LAW. 

1.  Impairzno  OoLiGA'noN  OF  Contract. — ^Yn  act  creatla^  a  now  boud  of  tnt> 

tees  of  nil  aca^lemy,  being  a  private  coqioratioii,  and  clothing  them  with 
tlie  powers  cxoi-ci&eil  by  an  existing  boanl  under  a  previous  act,  violates 
the  obligation  of  t!i'j  contract  created  by  t!ie  Litter,  and  is  therefora 
illegal  an  I  void.     Moutpclter  Acadr.my  v.  George,  535. 

2.  TuE  Ri(^:iiT.s  OF  A  Purchaser  of  Land  Offered  at  Public  Sale  abs 

Vi:sT£D,  and  can  not  lie  affected  by  subaeqaent  legislation  reviving  the 
provisions  of  a  former  act  conferring  rights  on  particnlar  peraoos  as  prs- 
ferred  purchasers,  and  extending  the  time  within  which  mch  lights  msj 
be  exercised.     ThompMn  v.  Schlater,  5oC. 

8..  Governor  is  the  Sole  Judoe,  under  Art.  3»  Sec.  12  of  the  coostitatioB 
of  Delaware,  of  the  *' extraordinary  occasions'*  for  convexung  the  genenl 
assembly;  and  although  he  may  err,  the  judiciary  has  no  juriadictioD  ts 
review  his  decision  or  correct  his  error.  WhUeman  v.  W,  <&  8,  R.  R,  Cx, 
411. 

See  Corporations,  2G;  Lotteries,  2;  Mandamus,  8-14;  Plbad»o  aed 

Practice,  2. 

CONSTRUCTION. 
Bee  Contracts,  4-7;  Deeds,  U,  13;  Insurance,  10;  Mobjtoaoes,  SiStatoto, 

1;  Subrogation,  2;  Wills,  3-5. 

CONTRACTS. 

1.  Contract  by  wiucu  One  Trustee  Agrees,  for  a  pecuniary  oompeDSstiai 

to  himself,  to  permit  his  co* trustee  to  liave  oontrol  of  the  trust  fund,  i« 
in  violation  of  law,  and  the  court  will  neither  enforce  it  while  executory, 
nor  relieve  from  it  when  executud,  ospecially  where  both  parties  are  ia 
pari  ddirto,     FboU  v.  Emrrtiofi,  205. 

2.  If  A  Vendee  Refuse  to  Fulfill  his  Contract,  the  vendor  may  reseD 

the  goods  without  any  notice  to  him,  and  look  to  him  for  the  loss  thatht 
may  have  sustained  by  reason  of  the  refusal.     West  v.  Ctamutffham,  SOOi 

S.  A  Resale  Made  after  a  Vendee's  Refusal  to  Complete  ins  Pubcsasi 
is  not  conclusive  iu  fixing  the  extent  of  Ids  liability;  he  may  show  that 
the  sale  was  unfair,  or  was  under  circumstances  calculated  to  prevent  a 
full  price,     /d. 

4»  Aoreemext  that  if  a  Certain  Pcrson  was  Elected  to  congress,  then 
A.  should  pay  for  certain  cloth,  and  if  a  certain  other  peraon  was  elected 
then  B.  should  i^&y  for  it,  is  a  several  one,  and  tlie  party  who  loses  is  lia- 
ble for  the  price  of  the  cloth  to  the  storekeeper.     Lurton  v.  OUliam,  430. 

6w  A  CoN'TiLvcrr  should  be  Construed  most  Strongly  against  the  party  who 
stipulates  tlio  payment  of  a  debt  or  undertakes  an  obligation.  Eoiuu  ▼. 
Sajidira,  207. 
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8b  A  Clattsb  Susceftiblb  of  different  constraetiona  should  be  given  that 
which  would  cause  it  to  have  some  operation,  rather  than  that  which 
would  entirely  deprive  it  of  effect.    Id, 

7.  Stipulation  to  Pay  Interest  "from  1835/'  inserted  in  apromiaeorynote, 

amounts  to  an  undertaking  to  pay  interest  from  the  first  day  of  that  year. 
lit 

8.  Receipt  for  Goods  for  "Baltimore  via  Chesapeake  and  Delaware 

Canal,"  shows  a  contract  to  carry  the  goods  through  that  canal  to  Balti- 
more.    Hand  V.  Daynrs^  54. 

9.  AcnoN  at  Law  by  tiie  Vendee  in  a  contract  for  the  purchase  of  real 

estate  to  recover  back  an  installment  of  the  purchase  price  paid,  upon  the 
vendor's  failing  to  convey  as  agreed,  amounts  to  a  rescission  of  the  con* 
tract,  and  it  can  not  afterwards  be  specifically  enforced  at  the  instance  of 
the  vendee.    Ilerrington  v.  Hubbard,  426. 

10.  Sucu  Action  is  a  Disaffirmance  of  the  contract,  and  is,  in  legal  con- 
templation, notice  to  every  person  of  such  fact;  so  that  thereafter  the 
vendor  is  at  liberty  to  treat  the  contract  as  rescinded,  and  to  sell  and 
convey  the  land  to  a  third  person.    Id, 

11.   COXTEYAKCB  OF  LaND  TO  ANOTHER  UPON  THE  LaTTER'S  PROMISE  TO  SeLL 

the  same  and  pay  over  the  price  received  above  a  certain  sum,  .constitutes 
a  sufficient  consideration  for  such  promise.    LinKoU  v.  Afelnlire,  002. 

15.  Contract  for  Sale  of  Lands  is  Void  for  Want  of  Consideration, 
where  nothing  is  paid  or  agreed  to  be  paid  therefor  by  the  party  with 
whom  the  contract  is  made.    Bean  v.  Burbank,  681. 

18.  Consideration  of  such  Contract  Need  not  be  Recited  in  the  In- 
STRUMEirr,  but  it  must  exist  in  fact,  and  proof  of  it  is  essential  to  the 
legal  enforcement  of  the  contract.     Id. 

14.  Partt  to  a  Contract  can  not  Alter  his  Obligation  to  a  third  person, 
growing  out  of  it,  by  subsequently  extending  the  time  within  which  it 
is  to  be  executed.    SarjearU  v.  Danoy,  573. 

16.  Execution  of  a  New  Contract  in  the  Place  of  One  Previously  Ex- 
isting between  the  same  parties,  does  not  a^ect  the  right  of  a  person 
who  had  contributed  his  labor,  to  recover  an  agreed  compensation, 
depending  upon  the  execution  of  the  original  contract  in  the  manner 
specified.     7^^. 

15.  Party  mat  Beoovkr  upon  an  Agreement  growing  out  of  a  contract  be- 
tween two  others,  where,  through  a  new  agreement  entered  into  by  the 
latter,  the  performance,  by  such  person,  of  his  obligation,  was  pro- 
vented.     Id. 

17*  Agbskmsnt  to  QrvE  Security  for  Payment  of  Certain  Sc;m  of 
Monet,  is  substantially  complied  with  by  gi\nng  any  such  security  as  ia 
legally  and  beneficially  available  to  the  promisee,  especially  after  ho  has 
received  a  benefit  from  it,  without  making  known  any  objection  to  it. 
Hcukau  V.  Lombard,  645. 

I&  Contractor  can  not  Recover  for  Extra  Work  Made  Necessary  by 
Casualty  where  he  contracts  to  do  an  entire  work  for  a  stipulated  sum; 
as  in  the  construction  of  a  canal  where  part  of  the  embankment  is  car- 
ried away  by  a  flood  before  the  work  is  finished.  Boyle  v.  Agawam 
Canal  Co.,  749. 

19l  Parol  Enidbncb  to  Contradict  Written  Contract  Inadmissible.— 
Where  a  written  contract  is  made  for  the  construction  of  part  of  a  canal, 
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»t  a  specified  sum  per  cubic  yard  for  excavations  and  embaskments,  th« 
extent  of  which  is  x>^icnlarly  described,  parol  evidence  is  inadniissibk 
in  an  action  by  the  contractt»r  to  recover  for  extra  work  in  repairing 
dama^'Ci  caus'jd  by  floo.b  or  <)t!icr  casualties,  to  show  that  it  w.n  ver- 
bally agreoJ  at  the  time  at  tlic  co.iti-aet,  or  ia  tlic  preliminary  negotia- 
tioas,  that  the  (lercud:uil3  were  to  make  a  slope  wall  as  the  pLunti& 
proceeded  iu  making  the  embankment,  which  wall,  if  made,  would  have 
prevented  the  loss.     Id, 

3ee  AoENCY,  5.  10;  Constitutional  Law,  1,  2;   Deceit,  1;  Statctb  of 

FxtACDS,   1-3. 

CONVERSION. 
See  Tbover,  14,  15. 

CORPORATIONS. 

1.  CoapoRATB  Body  gax  Act  only  in  the  mode  prescribod  by  the  law 

creating  it.     Kinzie  v.  Trustees  of  Chicayo,  443. 

2.  Lba3E  ExECirreD  without  the  Coiiporate  Seal  by  the  "  trustees  ol 

the  tovfu.  of  Chicago,"  is  void.     Id, 

3.  Mode  of  Assenting  to  and  Authenticating  Acts  of  a  corporate  body, 

which  has  a  seal,  is  to  affix  the  seal  with  a  declaration  that  it  is  the  seal  of 
the  corporation,  and  to  verify  the  act  by  the  signatores  of  the  president 
and  secretary  of  the  company.     Id, 

4.  A  Promise:  by  tub  President  and  directors  of  the  '^Coiydon  steam 

mill  company,"  made  for  a  corporate  debt,  and  executed  by  the  president 
of  the  company,  as  siicli,  under  tlie  coqx)i^te  seal,  in  conformity  to  its 
by-laws,  i3  binding  upon  the  corporation,  aud  for  a  yiolation  thereof  ii 
may  be  sued  in  its  corp^irate  name.     Pitman  v.  Klntntr^  469. 

5.  Corporation  can  have  no  Re.sidence  in  any  particular  locality  within 

the  meaning  of  the  statute,  determiiung  the  venue  of  certain  actions  by 
referenc3  to  the  residence  of  the  parties.  Wood  v.  Ilari/ord  FU^  Ins,  C9,t 
395. 

6.  Corporators  are  Considered  Defendants  to  an  action  against  the  cor- 

poration, where  it  becomes  necessary  to  pass  upon  the  proper  venne  ol 
the  action.     /(/. 

7.  CoRPOiLATioN  3aAY,  WITHOUT  Sbal,  Creatb  Agenct  for  collecting  and 

securing  debts  due  to  it.     Lathrop  t.  ComTn^rdal  Bank,  481. 

8.  Corporations  have,  by  the  Common  Law,  Right  to  Acquibb  and 

Hold  Land,  except  only  so  far  as  they  are  restricted  by  the  objects  of 
their  creation  or  the  limitations  of  their  charters.     Id, 

9.  Right  to  Acquires  Land  in  Kentucky  is  not  confined  to  citizens  or 

residents  Iiero,  nor  to  natural  persons.     Id, 

10.  None  of  the  Engush  Statutes  of  Mortmain  werb  bver  in  Fobci 
in  K&ntucky.     Id, 

11.  Corporation  of  Sister  State  may  Maintain  Suits  in  the  ooorts  of 
Kentucky;  in  this  respect  there  is  no  difierenoe  between  natural  and  arti- 
ficial persons.     Id. 

12.  Declaration  in  an  Action  by  a  Corporation  need  not  aver  that  tbs 
plaintiffs  are  incorporated.     Hichardion  v.  St,  Joseph  from  CbMpoiijr,  4d(l 
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13^  Tbxspass  VI  ET  AR^ns  MAT  BE  Maintaikd  agaiost  a  oorporatioii  aggre* 

gate.     White7na}i*8  ExectUrix  v.  Wilmington  and  Susquehanna  7?,  A*.  Co., 

411. 
14.  When  Coporatiox  is  Created  bt  Act  of  Legislature,  its  existenc« 

and  powers,  anil  the  mode  of  excrcisin;^  them,  depend  on  the  law  of  its 

creation.     Penobscot  B.  Corp.  v.  LamsoUy  G5G. 

15.   LEGISLArUKE  MAT  CREATE  CORPOKATIOX  WITHOUT  ReQUIRIXO  CoNFORM- 

ITT  to  thf^  usual  mr)(le  of  organization  known  to  the  common  law.     Id. 

16.  Gran't  of  Corporate  Powers  to  One  Person,  with  power  to  associ 
ate  others  with  him,  or  to  have  succession  without  doing  so,  empowers 
him,  or  his  successor,  to  exercise  all  the  corporate  powers;  and  his  acts, 
when  acting  upon  the  subject-matter  of  the  corporation,  and  within  its 
sphere  of  action  and  grant  of  power,  aHb  the  acts  of  the  corporation.    Id, 

17-  Acceptance  of  Charter  of  Incorporation  is  Presumed  from  the  ex- 
ercise of  the  corporate  powers.     Id, 

18^  Corporation  can  be  Dissolved  onlt:  1.  By  an  act  of  the  legislature, 
where  power  is  reserved  for  that  purpose;  2.  By  a  surrender  of  its  char- 
ter, and  the  acceptance  of  such  suri'ender;  3.  By  a  loss  of  all  its  mem- 
bers, or  of  an  integral  part  by  reason  of  which  its  functions  can  not  be 
restored;  4.  By  a  forfeiture,  which  must  be  declared  by  a  judgment  of 
court.     Id. 

19.  Defendant,  in  Action  bt  Corporation,  can  not  Take  Advantage  of 
any  abuse  or  misuser  of  corporate  powers,  or  object  that  no  mode  of  serv- 
ice, or  of  attachment,  or  means  of  redress  or  relief,  is  provided.     Id, 

20.  Defendant,  in  Sucu  Action,  can  not  Call  for  Pi:oof  ofExistench 
of  the  coi-poration,  where  he  has  failed  to  plead  its  non-existence  in  abate- 
ment.    Id, 

2L  Monet  Expended  in  Erecting  a  Boom,  by  the  owner  of  the  cliarter 
authorizing  him  to  erect  it,  is  presumed  to  have  been  expended  under 
such  charter.  The  law  infers  that  it  became  corporate  property,  and 
parol  evidence  is  admissible  to  show  that  it  was  erected  by  the  corpora- 
tion.   Id, 

22.  Sliuiit  Difference  between  the  Name  of  an  Oiticer  named  in  a 
charter  of  incorporation,  granted  before  the  legislature  had  created  such 
office,  and  that  of  the  officer  i)rovidcd  by  a  subsequent  statute,  is  not 
material,  where  the  powers  r.nd  duties  of  the  officer  appointed  and  those 
of  the  officer  mentioned  in  the  charter  are  virtually  the  same.     Id. 

23-  Acr  Creating  a  Public  Corporation  :»iat  de  Altered  or  modified  at 
will  by  the  legislature.     MontpeJler  Acadcnv/  v.  Georgr^  5Sj. 

24.  Trustees  of  a  Public  Corporation  are  Mere  ^Iandataries  of  thi 
State,  and  can  not  complain  of  an  abriilgmcut  of  their  powers  and  priv- 
ileges by  legislative  enactment.     Id. 

25.  Curporation  Created  bt  the  Legislature  for  Educational  Pur- 
poses by  an  act  making  an  appropriation  of  public  money  for  that  pur- 
pose, but  which  provides  that  the  money  is  not  to  be  paid  until  the 
trustees  have  provided  land  and  buildings  suliicieut  to  accommodate  a 
specific  number  of  scholars,  is  a  private  cori'oratiou,  and  not  subject  to 
legislative  control.     Id, 

28.  Act  Constituting  Certain  Persons  Trustees  of  an  academy,  and  giv- 
ing them  certain  powers  as  an  incorporated  1>ody,  is  a  contract,  the  obli- 
gation of  which  can  not  afterwards  be  impaired  by  amendatory  laws.    Id, 
See  Agenct,  8;  CoNSTrnmoNAL  Ijiw,  I;  Pleading  and  Pkactigi,  13> 
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COSTS. 

1.  Costs  wk&i  vot  Awabded  to  a  Suocessful  DsFsyDAar  at  the 
mon  law.  They  were  first  given  by  a  Rtatate  of  Henry  VJUL,  bnt  ody 
in  actiane  for  wrongs  pereonally  done  to  the  plaintiff^  or  in  actions  upon 
oontracte  sappoeed  to  have  been  made  between  the  phuntiff  and  sonie 
other  person.     Tuniham*8  Executrix  v.  Skotue^  473. 

8.  DsrsNDAifT  IS  NOT  ExnTLEB  TO  JUDGMENT  FOR  CosTS  against  a  plaintiif 
suing  m  autre  droit,  for  a  breach  of  a  contract  made  with  the  deoeued 
person  whom  he  represents;  but  a  perjonal  representative  who,  sh  audi, 
sues  on  a  canse  of  action  for  which  suit  either  should  or  might  have  baea 
brought  in  his  own  individual  right  or  character,  may  have  judgment  for 
costs  awarded  against  him,  to  be  levied  de  bonis  testatoris,  »  vel  mm,  rf« 
6onu  propriU,    Id. 

t.  Whikb,  upon  thb  OvEBKULiNa  OF  A  Demurseb  to  one  of  the  plesi  of 
the  defendant,  he  does  not  ask  for  the  costs  of  the  issue  of  law,  he  can 
not  complain  bedkuse  no  judgment  for  such  costs  is  rendered.  Ridutrd- 
mm  V.  SL  Jotephjron  Co,,  iSO, 

See  AuHONT,  2. 

CO-TENANCY. 

1.  Whxrb  Co-txnantb  Dividb  Land  bt  Qivino  Quitclaim  Dekds  to  each 
other  of  a  portion  thereof,  if  the  title  to  the  part  conveyed  to  either  after- 
wards fails,  he  must,  in  the  absence  of  any  fraud  on  the  part  of  the  other, 
bear  the  loss  himself.     Bearddey  v.  KnigJu,  193. 

SL  SsisiN  OF  One  Tbnant  in  Common  is  the  seisin  of  all.  Vaugkan  v. 
Bacon,  028. 

5.  Rblinquishment  of  Possession  to  One  Tenant  in  Common,  as  to  hit 

share  in  the  premises,  operates  for  the  benefit  of  the  other  oo-tenaati, 
and  prevents  the  running  of  the  statute  of  limitations  against  them.    Id, 

COVENANT  TO  STAND  SEISED. 
See  Deeds,  16. 

COVENANTS. 

1,  A  Covenant  is  an  Aq&eement  under  Seai^  between  two  or  more  psr^ 
ties,  whose  names  are  therein  stated,  by  which  some  of  them  engage  with 
the  others,  or  some  of  them,  that  some  act  has  or  has  not  been  done,  or 
that  it  shall  or  shall  not  be  done.  De  BolU  v.  Pemuyivoaua  Inawranee 
Co,,  3$. 

SL  To  Entitlb  one  to  ^Iaintain  an  Action  on  a  Personal  Covenant, 
it  must  appear  from  the  covenant  that  he  is  a  party  thereto,  and  entitled 
to  the  benefit  thereof.     Id. 

3.  Covenant  of  Warranty  Usually  Inserted  in  Ancient  Deeds,  in 

England,  never  had  any  legal  existence  under  our  form  of  government. 
Logan  v.  Moulder,  338. 

4.  Covenants  of  Seisin,  Right  to  Convey,  and  against  incumbrances,  are 

mere  personal  covenants  and  not  assignable  at  common  law.     Id, 

6.  Covenants  of  Warranty  and  of  Quiet  Enjoyment  are  real  covenants 

runulng  with  the  land.     Id, 
6L  Eviction  Need  not  be  Alleged  by  plaintiff  in  dedaring  on  a  oovensnt 
of  sei9in.    Id, 
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7.  CoYKXAKT  07  Skisin  IS  Beokbn  »t  the  moment  of  its  ezecation  if  the 

grantor  is  not,  at  the  time,  lawfully  seised.    Id. 
8    Pebsokal  CovENAim  MOT  RuKNixo  WITH  TBS  ItAiTD  are  violated  as 

soon  as  made,  if  there  is  no  right  or  authority  in  the  party  executing 

them.    Id, 

9.  Right  or  Action  upon  a  Covenant  Accrues  instantly  upon  the  breach 

of  it    Id. 

10.  ENtction  by  a  Paramount  Title  must  be  Alleged  to  charge  a  party 
for  breach  of  a  covenant  of  warranty,  or  for  quiet  enjoymeut.     Id, 

11.  Personal  Covenant,  where  the  Grantor  has  no  Right  or  Title 
to  Convey,  is  broken  at  the  instant  the  deed  is  executed,  and  in  declar- 
ing on  such  a  covenant  the  plaintiff  need  not  aver  an  eviction.     Id, 

12.  Burden  op  Proof  is  ufon  the  Defendant  to  show  his  interest  in  the 
estate,  or  his  authority  to  make  the  grant,  in  an  action  assigning  a  breach 
of  a  personal  covenaut.    Id. 

18.  Measure  of  Damages  for  Breach  of  a  Personal  Covenant  con- 
tained in  a  deed,  where  no  fraud  is  alleged,  is  the  purchase  money  with 
interest.    Id. 

14.  Covenant  or  Deed  is  Evidence  of  the  Value  or  compensation  in 
damages  that  the  vendee  is  entitled  to  recover.    Id. 

10.  Covenant  for  Quiet  Enjoyment  is  not  implied  in  a  lease  of  lands  for 
life  from  the  mere  use  of  words  of  lease.    Black  v.  GUmort^  253. 

10.  Measure  of  Damages  in  an  Action  of  Covenant  on  an  executory 
contract  for  the  sale  of  land,  by  the  covenantee  against  the  covenantor, 
where  the  former  has  been  put  in  possession  and  has  not  been  evicted, 
the  breach  consisting  in  the  covenantor  failing  to  convey,  and  in  his  not 
having  the  legal  title,  is  the  purchase  money  paid  with  interest  for  the 
time  for  which  the  covenantee  may  be  accountable  for  the  profits  of  ths 
land  to  the  true  owner.     Thompson^B  Ex'r  v.  OtUhrie*8  AdrrCr^  225. 

17.  In  Cases  of  Mutual  Concurrent  Covenants,  where  the  acts  to  be  done 
are  simultaneous,  neither  party  con  maintain  an  action  for  a  failure  on 
the  part  of  the  other,  without  a  tender  of  performance  on  his  own  part. 
Ilawiey  v.  Mcuorij  522. 

18.  Where  the  Defendant  is  to  Do  the  First  Acr  towards  a  mutual  per* 
'-^ormanoe,  it  is  sufficient  for  the  plaintiff  to  aver  and  show  a  readiness  on 

his  part;  otherwise  where  the  plaintiff  is  to  take  the  first  step.    Id. 

19.  The  Avowed  Inability  of  a  Defendant  to  Perform  when  an  offer  of 
performance  is  made  by  plaintiff,  is  sufficient  to  dispense  with  all  subse- 
quent formalities  on  the  part  of  the  plaintiff;  but  such  avowal  has  no 
retroactive  effect;  nor  will  it  cure  defects  in  what  plaintiff  has  already 
done,  nor  excuse  him  from  showing  both  a  willingness  and  an  ability  to 
perform  in  accordance  with  the  contract.     /(/. 

20.  An  Offer  of  Performance,  when  Put  in  Issl'e  by  the  pleadings,  leaves 
the  fact  at  large;  and  the  party  offering  to  perform  can  not  exonerate 
himself  from  proving  the  same,  by  showing  such  conduct  of  the  other 
party  as  might  estop  him  from  denying  it.     Id. 

21.  When  the  Pleadings  Averred  a  Tender  of  Goods  of  a  certain  de- 
scription, evidence  that  such  goods  v/erc  near  at  hand  is  inadmissible, 
csjiecially  in  the  absonce  of  any  evidence  that  defendant  knew  it.    Id. 

22.  Where  Three  Grantors  Jointly  Covenant  to  warrant  and  defend  the 
premises  conveyed,  against  the  lawful  claims  and  demands  of  all  persons 
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claiming  by,  throogh,  or  under  them,  they  are  all  liable  on  the  covenant, 

if  there  existed  at  the  time  a  legal  claim  nnder  one  of  them.    CarUtamr. 

Tyler ^  670. 

fil  CovKNANT  BT  SxTXBAL  WITH  Onemust  bb  Bboabded  AS  Sktsbal,  where 

the  interest  of  the  covenantors  is  separate  and  performance  can  not  be 

made  jointly,  unless  the  intention  of  the  parties  spears  to  baTe  been 

that  each  should  be  bound  for  the  performance  of  the  other.    IJaatnu  t. 

Lombard,  645. 

See  Pleadino  and  Pbactigs, 

CBIMINAL  LAW. 

1.  MuBDKB  IN  FiBST  Deoiu*.e  is  committed  by  a  willful,  malicioiis,  deHbente^ 

and  premeditated  kiUisg.    Antkony  v.  StaU^  143. 

2.  Idem. — Thb  Length  07  Time  or  tbe  Delibebatton  is  lacMATKBiAL.    Id. 

5.  Idem.— A  Eiluno  itndeb  the  Lttluence  of  Passiox  or  provocation,  be- 

fore the  passion  had  time  to  cool,  is  manslaughter,  or  murder  in  the  sec- 
ond degree  only.  Id, 
4.  Dnxo  Declarations,  made  in  cutictdo  mortis,  are  admissible  in  evidence, 
notwithstanding  the  provision  of  the  bill  of  rights,  securing  to  persons 
accused  of  crime  the  right  to  be  confronted  with  the  witnesses  against 
them.    Id. 

6.  Dttno  Dbclaaatioks  are  inadmissible,  unless  the  deceased,  when  making 

them,  was  conscious  of  approaching  death.    Such  consciousness  need  not 
have  been  expressed.    It  may  be  inferred  from  drcumstanoea.    M 
ft.  Indictment,  charging  commission  of  crime  subsequently  to  the  day  on 
which  it  was  found,  is  fatally  defective.    SiaU  v.  Hay,  90. 

7.  Legal  Jeopardy  does  not  Result  from  an  Arbaignment  upon  a  Void 

Indictment.    Id, 

6.  Acquittal  upon  an  Insufficient  Indictment  is  no  Bar  to  another  prose- 
cution for  the  same  offense.    Id. 

9.  Proceedings  under  a  Void  Indictment  mat  be  Arrested  by  the  judge 
before  whom  the  cause  is  being  tried,  and  the  prisoner  remanded  to  cos- 
tody  whenever  the  facts  rendering  the  indictment  void  are  brought  to 
the  notice  of  the  court.    Id, 

10.  DnCHAROE  OF  JURT  IMPANELED  UPON  A  TrIAL  UNDER  A  VoiD  iNDICr- 

MENT,  does  not  entitle  the  defendant  to  his  release.    Id. 
11.  Indictment  Charging  a  Crime  to  have  been  Committed  upon  a  Date 

Naturally  Impobsiblb,  is  insufficient,  and  all  proceedings  thersunder 

are  void  and  ine£foctoaL    Id. 
IS.  Jury  in  Criminal  Gases  should  be  Satisfied  beyond  all  reasonable 

donbt  of  the  defendants  guflt^  or  they  should  acquit  him.    Hipp  v.  State, 

463. 

13.  Instruction  to  the  Jury  on  a  Trial  for  Murder,  that  if  yon  believe 
the  prisoner  committed  the  homicide,  and  he  was  not  so  drunk  or  insans 
as  that  his  druukenness  or  insanity  should  exempt  him  from  the  inference 
of  malice  which  otherwise  would  be  "implied  by  law  from  the  character 
and  circumstances  of  the  act,"  then  you  should  find  him  guilty  of  munler 
in  the  second  degree,  is  erroneous,  because  it  is  an  instruction  upon  the 
sufficiency  and  weight  of  evidence.     Gwatiin  v.  CommowweaitJk,  264. 

14.  iNSTRrcnoxs  in  Criminal  Cases— Time  of  Givino. — It  is  the  right  and 
duty  of  a  judge  sitting  in  a  criminal  trial,  to  instruct  the  jury  as  to  the 
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law,  if  be  think  it  proper  to  bo  instract  them,  and  there  is  no  law  pre- 
acribing  any  particular  time  at  which  such  instmctions  shall  he  given. 
Id. 

15.  Taking  Axothxb's  Pbofibtt,  to  Ck>N8Trnrrs  Labcxnt,  must  he  ac- 
oompanied  with  an  intention  of  converting  it  to  the  taker's  nse.  State  v. 
HawhuM^  294. 

16.  Ikbictmbnt  yob  Labcext  or  a  Slave  will  not  he  supported  hy  proof 
that  defendant  took  the  slave  from  the  possession  of  his  master*  with 
tbe  intention  of  enabling  them  to  obtain  his  freedom  by  sending  him  to 
a  free  state.     Id. 

17.  Person  Obtaixino  Goods  of  Another  by  False  and  Fraudulent 
D£ciJiBA'no*;s  respecting  his  estate  and  circumstances,  is  not  indictable 
under  the  statute  of  Vermont  for  the  punishment  of  high  crimes  and 
misdemeanors.    Stale  v.  SumMr^  219. 

18.  A  Prisonek  Accused  of  Felont  must  be  arraigned  and  plead  in  per- 
son; and  in  all  subsequent  proceedings  he  must  appear  in  person  and  not 
by  attorney.   Sperry  v.  Commonwealth^  261. 

19.  Sucn  Appearance  must  Affirmativelt  Appear  by  the  record;  and 
ux>on  a  recital  therein  that  the  defendant  appeared  by  attorney,  it  will 
not  be  presumed  that  he  was  personally  present.    Id, 

20.  One  of  Several  Indicted  Jointly  can  not  Demand  Sepabatb  Trlal 
aa  a  matter  of  right.  It  is  within  the  discretion  of  the  court  to  grantor 
refuse  the  right  to  a  separate  trial,  even  in  a  capital  case.  StaU  v.  Soper, 
665. 

21.  Rule  Excluding  Offers  of  Compromise  from  being  given  in  evidence 
does  not  apply  to  crimiDal  cases.    Id, 

92.  Witness  in  Criminal  Trial  is  not  Bound  to  Disclose  the  names 
of  the  persons  from  whom  he  obtained  information  which  led  to  the 
arrest  of  the  accused.    Id, 

See  Master  and  Servant,  3. 

CY  PRES. 
See  Charitable  Uses,  2. 

DAMAGES. 

Bae  Common  Carriers,  3;  Co\'enants,  16;  Eminent  Domain,  12-15;  In- 
junctions; Insurance,  14,  24;  Interest;  Keootiable  Instrumbnt« 
32,  45;  Sheriffs,  1,  2;  Taxation,  3. 

DECEIT. 

Contract  Obtained  through  Fraud  imposes  no  obligations  on  the  party 
defrauded;  thus,  if  possession  of  property  is  obtained  by  falsely  repre- 
senting a  note,  which  U  given  in  exchange  thSrofor,  to  be  good,  whereas 
it  was  worthless,  and  well  known*  to  bo  so  at  the  time  that  the  represen- 
tations wore  made,  the  pai*ty  defrauded  may  briug  an  action  of  dooeit  to 
recover  the  loss  that  he  has  sustained,  without  either  informing  the  othef 
party  that  the  note  lias  not  been  paid,  or  without  seeking  its  paymenU 
Aiexander  v.  DennU,  309. 

DECLARATIONS. 
Sec  Evidence,  11-1  a 
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DBDICATION. 
See  HiOHWATS,  6,  7. 

DEEDS. 

1.  CoirvxTANOB  or  Land  JonnxT  Owned  bt  IlrsBAND  aio)  Wm.— A 

deed,  ouule  by  a  husband  daring  covertnre,  of  land  jointly  owned  bj 
himaelf  and  wife,  purporting  to  convey  the  fee,  and  under  which  tb« 
gruitee  enters  into  poseeeaion,  does  not  operate  as  a  disseisin  of  the  wife 
until  after  discoverture.     Miller  v.  Miller,  157. 

2.  Idem. — Sach  deed  passes  only  the  title  of  the  grantor.    Id. 

8.  Thk  Wifk*s  Right  of  Entbt  ix  such  Case  is  not  barred  until  after 

seven  years*  adverse  possession  from  the  time  of  discoverture.    Id. 

4.  It  is  Ck>MpeT£XT  for  a  Qkant  to  Refer  to  a  Plat  or  Plan  of  Slb- 

VET,  in  order  to  aaoertain  the  lines  and  boundaries  thereof.  I  lagan  r. 
Campbell,  267. 

5.  A  Grant  of  Land  described  as  having  been  reclaimed  at  the  time  of  the 

grant,  can  not  be  avoided  by  a  third  person  who  does  not  deraign  from 
the  government,  showing  that  the  government  was  mistaken  in  its  sa^>- 
position  that  the  grantee  had  reclaimed.  Id. 
0.  Reservation  of  a  Right  of  Wat  along  the  bank  of  a  rivtr  does  not 
withhold  the  freehold  of  the  roadbed  from  the  gnintees  of  the  Lirnl  over 
which  the  road  runs.  In  such  cases  the  title  vests  subject  to  the  ease- 
ment.    Id. 

7.   ACKXOWLEDQMEKT    OF    RECEIPT    OF    CONSIDEKATIOX    IN    DeEU    may  be 

varied  or  contradicted  by  parol  proof  that  such  consideration  was  not,  t:i 
fact,  paid.     Beach  v.  Packard,  185. 

6.  Objection  to  Deed  upon  the  ground  of  the  grantor's  insanity  is  tiie 

proper  subject  of  inquiry  for  i\  jury,  and  it  ib  not  for  the  court  to  decide 
M'hother  or  not  the  grantor  was  insane.     Doe  v.  Reagan,  46C. 

9.  Declarations  of  a  Gra:<tor  made  at  the  time  of  the  execution  of  a  deed, 

as  to  the  consideration  thereof,  are  admissible  in  evidence  as  part  of  the 
res  ffestcB,  to  prove  the  consideration  of  the  deed.     Id, 

10.  Whether  Deed  Prepared  to  be  Signed  by  Several,  but  not  signed 
by  all,  is  to  be  regarded  as  the  deed  of  those  who  do  sign  it,  depends  on 
whether  it  was  signed  and  delivered  as  an  escrow  only,  until  signed  hy 
the  others,  or  was  delivered  as  the  deed  of  the  parties  who  signed  it 
Ilaskine  v.  Lombat'd,  645. 

11.  Two  Deeds  of  even  Date  and  Connected  by  Reference  are  to  b« 
construed  together  in  order  to  ascertain  the  true  intention  of  the  parties. 
And  where  one  of  such  deeds  grants  to  one  person  ''the  use,  privilege, 
and  benefit  of  one  half  of  a  sawmill,"  and  the  other  grvnts  to  another 
person  a  tract  of  land  including  that  on  which  the  mill  stands,  "except- 
ing the  privilege  of  ono  half  of  a  sawmill  conveyed  to"  the  former  grantea 
"and  his  heirs,"  the  one  half  of  the  mill  and  pri\ilege  passes  by  the 
grant.     Moore  v.  Fletckrr,  633. 

12.  Conveyance  of  a  SA^VMILL,  with  the  Appctrtenances,  carries  «ftli 
it  so  much  laud  as  is  necessary  to  the  use  of  the  mill.  Maddox  v.  Ocd- 
dard,  604. 

13.  Dked  is  not  Void  fou  Uncertainty  if  jiart  of  the  land  claimed  under  il 
will  certainly  pass.     Clark  v.  Mwiyan,  752. 
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14.  Mistake  ix  Descriftiox  will  not  Vitiate  a  Deed,  if  tho  description, 
thoagh  not  agreeing  in  some  particulars  with  the  land,  is  neverthelosa 
mifficient  to  ascertain  tho  land  intended  to  be  conveyed.  Thus,  where  tk 
deed  describes  the  land  as  bounded  westerly  on  a  certain  road,  northerly 
And  southerly  on  land  of  a  certain  person,  "and  running  easterly"  to  a 
designated  comer,  marked  by  a  known  monument,  the  northern  line  is  to 
be  extended  easterly  to  its  intersection  with  a  line  running  due  north 
from  the  designated  comer,  although  by  so  doing  the  tract  will  be  bounded 
on  the  north  in  part  by  the  land  of  one  not  named  in  the  deed,  and  al* 
though  there  will  thus  be  a  considerable  mistake  in  the  quantity  of  land. 
Id. 

15.  EviDEXCB  Resfectixo  the  Location  of  a  Go&neb  designated  in  a  deed 
as  "Sheldon's  comer,"  and  as  to  tho  grantor's  having  run  and  marked  a 
line  from  such  comer,  including  the  premises  in  dispute,  is  properly  left 
to  tho  jury  in  an  action  of  trespass  by  the  grantor  against  purchasers 
from  the  grantee.     Id, 

16.  Reservation  in  a  Deed  vrom  Father  to  Child  or  the  Use  of  thb 
Pbemisbs  for  the  lives  of  the  grantor  and  his  wifo  does  not  avoid  it» 
ihough  such  deed  expresses  only  a  pecuniary  consideration,  but  it  will  be 
deemed  valid  as  a  covenant  to  stand  seised  to  uses  founded  upon  a  pre- 
snmed  additional  consideration  of  consanguinity.     Brewer  v.  Hardy,  747. 

17.  Child  Acquires  a  Vested  Remainder  under  a  deed  from  his  father  ex- 
pressing only  a  pecuniary  consideration,  and  reserving  the  use  of  the 
premises  for  the  lives  of  the  grantor  and  his  wife,  and  such  remainder  is. 
not  defeated  by  a  subsequent  recovery  in  a  writ  of  right  by  a  third  per^ 
son  against  the  father,  to  which  the  child  was  not  a  party.     Id, 

18.  A  Party  Ousted  could  not  at  Common  Law  Transfer  his  Title;  and; 
our  statute  declaring  deeds  attempting  the  transfer  of  lands  from  whicb 
the  grantor  has  been  ousted  void,  is  but  declaratory  of  tho  common  law. 
Ooodman  v.  Newell,  378. 

10.  Conveyance  of  Several  Distinct  Parcels,  from  One  of  which  there 
has  been  an  OusTEn,  will  be  inoperative  but  in  so  far  as  relates  to  thii 
latter  tract;  as  to  the  other  tracts,  it  will  pass  the  title.     /(/. 

Bee  Boundaries;  Co-tenancy,  1;  Covenants,  22;  Equity,  1,  2,  10;  Evx- 
DBNOE,  10;  Pleading  and  Piuictice,  6,  15;  Watercourses,  9,  11,  13, 
18,  19,  25;  Witness,  1. 

DEFAULT. 

See  Judgments,  2. 

DEFINITIONS. 

A  Place  of  Business  is  a  place  actually  occupied,  either  contmually  or  at 
regular  periods,  by  a  person  or  his  clerks,  in  the  pursuit  of  a  lawful  em- 
ployment which  occupies  his  time,  attention,  and  labor.  If  business  is 
transacted  at  a  place  occasionally,  but  not  at  stated  periods,  it  can  not 
be  termed  a  place  of  business.  Stephenson  v.  Primroae^  281. 
See  Covenants,  1;  Criminal  Law,  1;  Watercourses,  12. 

DELIVERY. 
See  Bailments,  2,  3;  Gifts,  1,  4-7,  10;  Lotteries.  4;  Neootiablb  lii. 

8TRUMENTS,  4;  SALES,  ISw 
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DETINUE. 

Dwnsm  mat  bb  Buought  wherever  chattels  are  wnMigfally  detained,  witk 
out  ragvd  to  the  maimer  in  which  poeooBmon  was  originally  acquired. 
Pdree  t.  JTiO,  906. 

DEVIATIONS. 

See  SmpFiNO,  4-7. 

DEVISES. 
See  Chakitablb  Uses,  1;  Wills,  1,  2. 

DOMICILE. 

1.  BmDKxrcB  in  a  Fo&biom  Countkt,  without  ant  Intention  or  Bkmadi- 

INO,  does  not  operate  to  occasion  a  change  of  domicile.  Oramllom  r. 
Rkhardt^  Executor,  563. 

2.  DoKioHiB  OF  A  Pebson  IS  Detekminied  whenever  the  intention  of  remain* 

ing  unites  with  the  fact  of  actoal  residence.     Id. 

DO\VER. 

1.  Bight  of  Dower  in  the  Grantor's  Wife  to  a  part  of  the  land  conveyed 

hy  a  wuranty  deed  can  not  ho  set  up,  io  an  action  upon  a  note  given  for 
the  purchase  price,  to  show  a  failure  of  the  consideration.  Whiter  v. 
//idb0,454. 

2.  If  A  Widow  at  the  Time  of  her  Husband's  Death  was  a  citizen,  she 

became  vested  with  a  perfect  right  to  dower;  and  if  she  afterward  be- 
come an  alien,  she  can  not  be  divested  of  this  right  without  ofiSce  foond 
But  whether,  in  cases  of  concurrent  jurisdiction  especially,  a  oomri  of 
equity  would  assist  such  alien  to  obtain  her  dower,  in  lands  ihns  churned 
by  the  state,  is  doubtfuL  AUberrt/  v.  Hawkins,  546. 
.  8.  But  where  a  Woman  is  an  Alien  at  the  time  of  her  husband's  death,  she 
can  not  claim  dower  in  lands  of  which  he  was  seized  while  a  citiaen,  and 
which  were  conveyed  during  coverture  without  her  consent.     Id, 

See  Aliens,  1. 

EASEMENTS. 

1.  Easement. — Bight  of  Permanently  Ovbrvlowino  the  Land  of  An* 

other,  is  an  interest  in  the  soil  itself.     I  Ian-is  v.  IfUter,  138. 

2.  Agreement  to  Confer  the  Right  to  permanently  flow  lands  is  within 

the  statute  of  frauds,  and  must,  therefore,  be  in  writing.     Id. 

8.  Title  to  Lots  in  City  Carries  with  it  Certain  Easements  and  servicei 
as  inviolable  as  the  property  in  the  lots  themselves;  hence  owners  of  such 
lots  have  an  interest  in  the  street  contiguous  to  their  lots,  which  neither 
the  local  nor  the  general  public  can  claim.  Lexington  and  Ohio  R,  R, 
Co.  V.  AppUgaU,  497. 

4.  Bight  of  Way,  when  Arises  by  Implication. — ^A  sale  of  land,  sit- 
uated in  the  center  of  a  larger  tract  ovmed  by  the  vendor,  carries  with 
it,  by  implication,  the  right  of  way  to  the  vendee,  over  the  adjoining 
land  of  the  vendor,  when  such  right  of  way  is  necessary  to  the  perfect 
enjoyment  of  the  premises  conveyed.  .  Brown  v.  Durkemneifer,  541. 

6.  Servitude  is  Imposed  upon  Land  Lying  at  a  Lower  Elevation  to 
receive  the  water,  which,  through  natural  drains  and  channels,  flows 
from  adjoining  land  above.     LcUtimore  v.  Davis,  681. 
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^  OwNXB  ov  THX  Dominant   Tbnxment   mat  Const&uct  Artiticial 

DnoHXS  and  canals  to  improre  hia  land  or  prepare  it  for  agrioultnre,  bat 

in  10  doing  most  conform  as  nearly  as  possible  to  tbe  ooone  of  the  nai- 

unldxains.    Id, 

SeeDKEDS,  6. 

EJECTMENT. 
See  MoBTOAOBS,  1. 

ELECTIONS. 
See  Oamino,  2,  3. 

EBCINENT  DOBiAIN. 

I.  Commonwealth  can  not  Take  awat  Prtvate  Pbopebtt,  even  for  the 

most  imperioos  or  important  public  use,  without  either  the  owner's  con- 
sent, or  the  payment  to  him  of  a  jast  eqaivalent  in  money.  Lexington  «6 
O.  R,  R,  Co,  y.  AppUgate,  497. 
SL  Right  of  Eminent  Domain  mat  be  Exeboised  through  the  instrumen- 
tality of  a  railroad  company,  the  private  corporation  being  deemed,  in 
such  case,  the  agent  of  the  public,  and  the  road  a  public  highway.    Id. 

8.  Railboad  is  a  Public  Use,  although  the  profits  arising  therefrom  may 

be  appropriated  to  the  private  use  of  the  company.    Id. 
^  Katob  and  Council  of  a  Citt  mat  Autuobize  Construction  of  Rail- 
road through  its  street?,  and  unless  some  private  right  is  injured  by  the 
grant  of  such  authority,  there  is  no  necessity  for  an  inquisition  concern- 
ing damages.    Id. 

0.   CONSTBUCIION  OF  RaILBOAD  THBOUOH  StBEET  OF  A  CiTT   is  not  per  96  a 

purpresture  or  other  nuisance,  nor  is  the  careful  use  of  such  road  for  the 
ordinary  purposes  of  a  railroad  to  bo  regarded  as  a  nuisance  of  any  kind. 
Jd. 

fL  Injunction  to  REsrsaiN  Use  of  such  Railroad  will  not  be  Granted, 
unless  it  clearly  appears  that  the  running  of  cars  thereon  excludes,  un- 
reasonably obstructs,  or  abridges  other  accustomed  uses  of  the  street,  or 
invades  private  rights.    Id. 

7.  Mere  Loss  of  Business  or  Decrease  of  Pbofits  of  a  few  persons,  caused 
by  public  improvements  for  facilitating  travel  and  commerce,  is  not  suf- 
ficient ground  for  granting  an  injunction.    Id. 

8b  Pbivate  Pbopebty  mat  be  Appbofriated  fob  a  Pubuc  Use  whenever 
the  public  interest  requires  it.     Whileman  v.  W.  <{;  S.  R.  R.  Co.,  411. 

9.  Legisiatube  has  an  Inhebent  Power  to  provide  for  such  appropriation 

against  the  will  of  the  owner,  upon  the  single  condition  that  just  com- 
pensation is  made  to  him  whose  property  is  invaded.     Jd. 
IOl  Right  of  Eminent  Domain  mat  be  Exebcised  either  directly  by  the 
agents  of  the  government,  or  through  the  medium  of  corporate  bodies, 
or  by  means  of  individual  enterprise.    Id. 

II.  Railboads  Designed  fob  the  Use  of  the  Public,  are  public  improve- 
ments, to  the  purposes  of  which  the  legislature  can  appropriate  private 
property,  or  may  authorize  an  individual  or  corporation  to  appropriate  it, 
npon  just  compensation  to  the  owner.     Id. 

12.  Whebb  Pbivate  Pbopebtt  is  Taken  for  the  purpose  of  building  a  rail- 
road, the  advantage  or  Injury  resulting  to  the  owner  of  the  property  from 
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the  constrnction  of  sach  railroad,  is  to  be  taken  into  conaidention  in  d»> 
termining  what  compensation  he  b  entitled  to  for  the  property  taken.  Id. 

13.  EmsTENT  Domain.  —Compensation  for  Land,  taken  under  a  oonatitn- 
tional  guaranty  of  a  just  compensation  to  every  person  whose  property 
shall  be  appropriated  to  public  use  without  his  consent,  entitles  the  owner 
to  the  money  value  thereof,  at  least.    Jacob  v.  CUp  of  LouiniUc^  533. 

14.  Thb  Estimated  Advantages  which  would  Accrue  to  such  awner» 
from  a  proposed  improvement,  can  not  be  deducted  from  such  value,    /d. 

15.  The  Value  oj  akt  Advantages  Resulting  to  an  Owner,  on  account  of 
the  running  of  a  street  through  IiLb  land,  may  be  set  off  against  any  dis- 
advantages resulting  from  the  same  public  act.     Id, 

10.  Discontinuance  of  Highway  does  not  Divest  the  Hight  to  Damages, 

of  one  over  whoso  land  such  highway  is  hud  out,  where  the  disoontinu 

ance  occurs  after  the  highway  has  been  completely  Established  and  the 

damages  assessed  and  certified  in  the  mode  required  by  law,  but  before 

anything  has  been  done  towards  opening  the  highway  or  dirturbing  the 

poflMBsion  of  the  owner  of  the  land.    IlarringUm  v.  CovaUy  Commiamonen 

qf  Berkafiim,  741. 

See  Highways,  5. 

ENTIRE  CONTRACTS. 
See  Contracts,  9. 

EQUITY. 

1.  Court  of  Chancery  Corrects  Mistake  in  Defbctivb  CoNTXYANOBy 

whether  it  be  in  regard  to  a  common  law  or  to  a  statutory  requisite^ 
where  the  mistake  is  imdeniably  proved.  Where  it  is  clearly  shown  that 
by  reason  of  the  mistake  the  parties  did  not  effect  what  they  intended, 
the  court  will  perfect  their  intention.     BeardsUy  v.  Kuighty  193. 

2.  Deed  Void  in  Law,  Owing  to  Omission  of  Seal,  will  be  established  in 

equity,  where  it  is  evident  that  the  grantor  intended  to  make  a  valid 
conveyance.     Id. 

3.  Party  Compelled  to  Resoct  to  Court  of  Equity  to  Make  out  a  Case, 

may  properly  join  all  the  parties  nominally  or  really  interested  in  the 
transaction,  and  the  court  will,  under  such  circumstances,  retain  the 
suit  until  all  matters  are  finally  disposed  of.    LL 

4.  All  Parties  in  Interest  should  be  Made  Defendajtts  to  a  bill  in  chaa- 

eery,  where  it  can  be  done  without  extraordinary  difficulty,  or  where  the 
defendants  are  not  very  numerous,  and  do  not  reside  in  remote  and  dis- 
tant countries.     IlerrinfjUm  v.  Hubbard,  42G. 

5.  Where  the  Answer  to  a  Bill  in  Chancery  discloses  an  interest  in  the 

subject-matter  of  the  suit  in  a  third  person,  he  should  be  made  a  defend- 
ant in  tlie  bill,  so  tliat  he  may  protect  his  interests.     Id. 

6.  Pendency  ok  Bill  in  Equity  will  not  Preclude  Party  to  Action  at 

Law  from  umkiog  a  defense  available  there,  even  though  the  success  of 
such  defense  may  have  the  effect  of  defeating  his  suit  in  equity.  IltutiMi 
V.  Lombard,  G45. 

7.  Averments  in  Answer  not  Responsive  to  Bill. — Where,  in  a  bill,  it  ia 

alleged,  among  other  things,  that  the  defendants,  being  owners  of  the 
legal  title  to  a  vessel,  accepted,  in  writiupc,  an  order  drawn  upon  them  by 
the  owner  of  an  equitable  interest  therein,  directing  them  to  pay  to  the 
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fklaiiitiff  all  balances  due  the  drawer,  and  to  hold  the  diawer's  interest 
in  the  vessel  sabject  to  the  plaintiff's  order,  and  the  ans  wer  admits  the 
aoceptanoe  as  allege^!,  bat  avers  that  the  defendants  infonned  the  plaint- 
iff that  there  was  no  balance  due  from  them  to  the  drawer,  but,  on  the 
contrary,  a  large  balance  due  from  him  to  them,  for  which  they  held  the 
vessel,  such  averment  is  inadmissible,  because  not  responsive  to  the  bill, 
and  because  it  seeks  to  contradict  the  writing  by  parol.  (See  opinion 
of  Wilde,  J.,  in  note.)    Clark  v.  Flint,  733. 

8.  Objection  to  Jhrisdiction  in  Equity  that  thebe  is  Adequats 
Remedy  at  law,  comes  too  late  after  an  answer  on  the  merits  and  a  gen- 
eral replication  thereto,  if  the  equity  court  has  jurisdiction  of  the  subject- 
matter  and  is  competent  to  grant  relief.     Id. 

0.  Remedy  in  Damages  against  One  Actually  Insolvent  is  not  Ade* 
QUATE  Legal  Remedy  such  as  will  prevent  a  resort  to  equity.     Id, 

10.  WusBc,  IN  THE  Sale  of  Land  upon  which  were  Situated  two  paper- 
mills,  the  vendor  fraudulently  induced  the  vendee  to  believe  that  the 
conveyance  included  a  larger  piece  of  ground,  held  by  the  vendor  under 
a  long  lease,  upon  which  were  situated  the  dam,  water-pipes,  etc.,  used 
in  running  the  mill,  and  essential  to  its  enjoyment;  although  the  statute 
of  frauds  would  prevent  a  conveyance  of  the  larger  tract,  equity  will 
restrain  the  vendor  from  interfering  with  the  vendee's  use  of  such  dam 
and  water-pipes,  and  from  obstructing  the  vendee's  right  of  way  by  a 
perpetual  injunction.     Brown  v.  Burbenmeyti;  541. 

See  Arbitration  and  Award;  Cuaritablb  Uses,  2;  Dower,  2;  Mort- 
gages, 5,  9;  Specific  Performance,  3,  7-10;  Suretyship,  1-3. 

ESTATES  OF  DECEASED  PERSONS. 

In  Louisiana,  All  the  Legitimate  Children  of  an  Intestate  Participate 
to  his  succession  by  equal  shares.  Where  one  of  such  children  is  a  mar- 
ried woman,  the  immovables  of  the  intestate  vest  in  her  as  paraphernal 
property,  although  she  be  domiciled  in  Tennessee.  Her  husband  becomes 
entitled  to  the  movable  property  wherever  situated.  McCollum  v. 
Svuth.  147. 

EVIDENCE. 

L  Certificate  of  the  Register  and  Receiver  is  Evidence  of  a  Claim 
under  an  act  of  congress  passed  May  24,  1828,  making  a  donation  of 
publlo  lands  to  a  particular  class  of  persons  who  had  complied  with  its 
provisions,  and  also  with  the  stipulations  of  the  treaty  between  the 
United  States  and  the  Cherokee  nation.     Logan  v.  Moulder,  338. 

2»  State  Register,  being  Made  by  Law  the  Public  Paper  in  whicli  the 
official  acts  of  the  governor  required  to  be  made  public  are  published,  is 
admissible  in  evidence  to  prove  the  existence  of  facts  stated  in  the  gov- 
ernor's proclamation.     Lurton  v.  OiUiam,  430. 

3.  Life  is  Presumed  to  have  Continued  for  the  period  of  seven  years  after 

a  person  was  last  heard  from,  unless  he  is  shown  to  have  been  subjected 
to  some  special  peril,  and  the  mere  fact  of  his  going  to  sea  will  not  justify 
a  presumption  of  his  death  at  any  time  less  than  seven  years  after  he  was 
last  heard  from.     Buit  v.  Sim,  50. 

4.  Parol  Evidence  is  not  Admissible  to  show  that  a  suit  was  defeated  by 

a  plea  of  infancy;  the  record  should  be  produced.     Doe  v.  Reagan,  466. 
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6.  Where  Seve&al  are  Associated  tooetheb  roR  the  same  Illegal  Pin- 

POSE,  any  act  or  declaration  of  one  of  them,  in  reference  to  the  oommoii 
object  and  forming  part  of  the  re»  gesicB^  may  be  given  in  evidence  agunst 
the  others.  Staie  v.  Super,  665. 
6^  Confession  ov  Accused  Person  may  be  Bscbiyed,  although  a  threat  or 
promise  may  have  been  made,  if  such  threat  or  promise  was  made  uider 
such  circnmstancee  as  to  create  a  reasonable  presumption  that  it  had  no 
influence,  or  ceased  to  have  any  influence,  on  the  mind  of  the  person 
making  it.     Id, 

7.  Promise  or  Threat  Proceeding  from  One  Who  has  no  Power  to  en- 

force it,  and  who  has  no  control  over  the  prisoner,  will  not  preTsnt  a 
confession  made  under  such  circumstances  from  being  received  in  evi- 
dence.    Id, 

8.  Mere  Notice  to  Produce  a  Book  or  Record  does  not  make  it  evidence, 

when  produced;  but  if  the  party  who  gave  the  notice  takes  and  inspects 
it,  he  takes  it  as  testimony,  and  it  may,  if  material,  be  used  by  either 
party.  Penobscot  Boom  Corp.  v.  Lamaon,  656. 
0.  Statute  of  another  State  may  be  Proved,  by  a  copy  thereof  authenti- 
cated by  the  seal  of  the  state  of  which  it  is  the  law,  and  the  certificate  of 
the  secretary  of  state.    Lapice  v.  Smiih,  555. 

10.  Deed  Forty  Years  Old  is  Admissible  in  Etidencs  without  proof  of 
its  execution,  where  it  is  in  the  possession  of  the  party  claiming  under  it, 
and  the  possession  of  the  land  has  followed  it.     Craue  v.  Manhall,  631. 

11.  Declarations  of  Party  who  Sets  up  Title  by  Dis.seisin,  that  he  held 
in  subordination  to  the  title  of  the  adverse  party,  are  admissible  in  evi- 
dence; but  his  declarations  to  a  stranger,  that  he  held  adversely  to  the 
title  of  such  adverse  party,  are  not  admissible  for  the  purpose  of  proving 
a  disseisin.     Id. 

12.  Declarations  of  an  Agent  are  Evidence  against  his  Principal  when 
made  in  the  course  of,  or  accompanying  a  transaction,  which  is  the  sub- 
ject of  inquiry,  and  within  the  limits  of  the  agent's  authority.  FrankUM 
Bank  v.  Pa.,  D.  and  M.  Steam  Navigation  Company,  687. 

13.  Agent's  Declarations  Made  Subsequently  to  the  Transaction  ia 
question,  are  inadmissible  against  his  principal,  because,  in  such  case,  it  is 
no  part  of  the  res  gettcB,  and  is  mere  hearsay.    Id. 

14.  Testimony  of  a  Single  Witness  is  Sufficient  to  prove  an  open  ac- 
count in  excess  of  five  hundred  dollars,  if  corroborated  by  a  mortgage 
given  by  defendant  to  secure  all  the  engagements  and  liabilities  of  plaint- 
iff on  his  account.    AlUun  v.  Lazartis,  583. 

15.  Secondary  Evidence  of  the  Execution  of  Instrument  Executed 
in  a  Foreign  CSountry  is  admissible  without  proving  that  the  attesting 
witnesses  are  not  within  the  jurisdiction  of  the  court.  Valentine  v.  Piper, 
715. 

16.  Handwriting  of  the  Maker  of  an  Instrument  Executed  in  a  For- 
eign Country  may  be  proved  without  proving  the  handwriting  of  the 
attesting  witnesses.     Id. 

17.  Acknowledgment  and  Becording  of  a  Power  of  Attorney  to  con- 
vey land  are  unnecessary  to  render  it  admissible  in  evidence.     Id. 

18.  When  the  Confession  of  a  Party  either  in  a  ci\il  or  criminal  case  is 
given  in  evidence,  the  whole,  as  well  that  part  which  makes  for  him  ai 
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that  which  is  against  him,  must  be  taken  together  and  go  to  the  jury. 
Brown  v.  Commonwealth,  263. 
19.  Whxrb,  however,  it  Appears  from  the  Confession  itself,  or  from 
other  evidence,  that  a  part  thereof  is  not  tme,  such  part  should  be  disre- 
garded.   Id. 

8ee  AoENCT,  7-0;  Bailments,  3;  Contracts,  19,  21;  Covenants,  12; 
Criminal  Law,  4,  5,  21;  Deeds,  14;  Execcttors  and  Administrators, 
8;  Insanity,  3;  In'surangs,  31;  Jttbt  and  Jubobs,  1;  Negotiable  In- 
struments, 29,  40,  42-44;  New  Trial,  3,  4;  Pleading  and  Prac- 
tice, 20,  29-^1;  Slavery,  1, 2. 

EXECUTIONS. 

1.  In  AN  Execution,  Mistake  in  Name  of  the  Town  in  which  the  jail  is 

situated,  is  to  be  treated  as  a  mere  clerical  error,  and  does  not  avoid  the 
execution.    Avery  v.  Lewis,  203. 

2.  The  Levy  of  an  Execution  on  Sunday  is  void,  and  the  subsequent 

sale  of  the  property  by  virtue  thereof  is  therefore  also  void.    Peirce  v. 

5.  Levy  of  an  Execution  upon  Goods  of  the  Debtor  which  is  not  fol- 

lowed by  a  sale,  will  not  bar  the  issuance  of  a  second  writ,  if  the  sale 
under  the  first  was  prevented  by  the  removal  of  the  goods  by  the  debtor 
or  through  his  connivance  or  permission.      Webb  v.  Bumpasa,  310. 

4.  Levy  of  the  Execution  upon  Goods  op  Sufpicent  Value  to  satisfy 
the  judgment  if  sold,  will  render  the  sheriff  liable  for  its  amount.     Id. 

6.  Thx  Bjcturn  to  an  Execution  need  not  describe  with  particularity  the 

land  which  has  been  sold  thereunder.  The  identity  of  the  land  sold 
with  that  described  in  the  sheriff's  deed  may  be  made  to  appear  by  parol. 
Id. 
6w  Lands,  Extent  to  which  They  were  Subject  to  Judgment  and 
Execution,  at  common  law  and  under  English  statutes,  stated  by  Harper, 
chancellor.     Drayton  v.  Marshall,  84. 

7.  Two-YXAR-OLD  Heiper  IS  ExEMPT  PROM  ATTACHMENT  and  execution, 

whether  she  is  with  calf  or  not,  if  she  is  the  only  cow  owned  by  the 
debtor.    Freeman  v.  Carpenter,  210. 
8b  Execution  upon  a  Satisfied  Judgment  and  a  sale  thereunder  will  be  set 
aside  on  motion.     Russell  v.  Httgunin  and  Pearsons,  423. 

9.  Where  H.,  who  had  Recovered  a  Judgment  against  R.  and  P.,  gave  B. 
an  order  on  his  attorneys  for  the  amount  thereof  when  collectud,  and  P. 
afterwards  deposited  such  amount  witli  B.,  and  obtained  a  memorandum 
to  that  effect  from  B.  to  H.'s  attorney,  who  was  also  the  general  attor- 
ney of  B.,  and  P.  stated  to  such  attorney  that  he  did  not  wish  the  judg- 
ment satisfied,  but  wished  to  use  it  to  protect  himself,  as  it  was  a  lieo 
upon  R.'s  real  estate,  to  which  the  attorney  assented,  and  an  execution 
was  issued  and  R.'s  property  sold  and  purchased  by  P.,  who  gave  hij 
check  on  B.  for  the  amount  of  the  judgment,  and  the  attorney  receipted 
the  execution  and  paid  the  check  to  B.,  which  was  credited  to  H.  on 
K*s  books,  it  was  held  that  the  judgment  was  satisfied  by  the  arrange- 
ment made  with  B.  before  the  sale,  it  appearing  that  the  latter  so  under- 
stood it,  and  that  P.  had  declared  that  he  had  paid  it.  and  so  represented 
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to  a  person  of  whom  he  obtained  a  loan  of  money  on  mortgage;  alao  that 
H.  or  P.  might  have  shown  that  the  payment  to  B.  was  not  in  cxtin- 
gutshment  of  the  judgment.     /</. 

10.    POHTPONBMENT  OF  SHERIFF'S  SaLE  BT  OrDEB  OF  PSBSOX  HAVING   XO  Av- 

TB0RIT7  will  subject  the  officer  to  liability,  unless  he  can  show  that  the 
judgment  creditor  acquiesced  in  the  order.     Oovenwr  for  Fitknr  r. 
rwimeier,  221. 

1 1.  Depu  IT  Sheriff,  in  Lkvytno  upon  Propertt,  acts  for  his  principal,  and 
if  lie  fails  to  sell  as  directed  by  the  writ,  or  by  any  act  of  his  suffers  the 
property  to  bo  eloigned,  or  rights  to  be  acquired  in^t  by  others,  prefer^ 
able  to  plaintiff  iu  the  writ,  his  principal  i^  liable  for  its  value.     Id. 

12.  Mere  Postponement  of  a  Sale  of  property  levied  on  under  execution 
does  not  affect  the  judgment  creditor's  rights,  unless  there  is  collasion 
between  the  parties;  but  a  direction  not  to  sell,  but  to  leave  the  property 
in  the  debtor's  possession,  renders  the  execution  fraudulent  as  to  other 
creditors,  who  may  take  the  property  in  execution.  Per  Tucker,  P. 
Oovemor  ▼.   Vanmeter^  221. 

13.  The  Lien  of  an  Unlevied  £3CEcnnoN  is  Intended  only  for  securing 
the  creditor  against  an  alienation,  by  his  debtors,  of  any  of  the  prop- 
erty subject  to  the  execution.  It  does  not  operate  against  other  judg- 
ment creditors,  who  have  obtained  priority.     Blandford  v.  Barger,  519. 

U.  Forbearance  to  Enforce  Execution  neither  suspends  nor  extinguishes 
a  surety's  liability,  nor  deprives  him,  as  a  binding  novation  or  levy  might 
have  done,  of  any  right  to  pay  the  debt,  nor  requires  the  creditor  to 
proceed  against  the  principal.    Id. 

16.  But  where  the  Debt  could  have  been  Satisfied  out  of  the  prop- 
erty of  the  debtor,  had  it  not  been  for  the  interference  of  the  creditor, 
then  the  surety  is  entitled  to  relief  to  the  extent  of  his  loss,  on  tht 
ground  that  iu  prosecuting  the  execution  the  creditor  was  his  guati  tnu- 
tee,  and  had  violated  the  trust,  to  his  prejudice.     Id. 

16.  Vaud  Levy  and  Seizure  are  Essential  to  the  validity  of  an  execa- 
tion  sale.     Waters  t.  DuvaU^  693. 

17.  Le\t  on  Part  op  a  Tract  without  describing  which  part,  is  void.   Id. 

18.  Purchaser  at  Sheriff's  Sale  is  Entitled  to  the  Benefit  of  tht 
officer's  return  on  the  vendiUoni  exponas,  as  well  as  that  on  ihejteri/aaoi, 
and  an  ambiguity  in  the  former  may  be  freed  from  doubt  by  the  latter; 
but  if  the  former  show  a  levy  on  "part  of  a  tract,"  and  the  latter  a 
sale  of  a  whole  tract,  it  appears  fi-om  the  two  that  the  whole  has  been 
sold  when  an  indefinite  part  only  was  levied  upon,  and  the  sale  must  be 
deemed  void.     Id. 

19.  Excess  of  Three  Dollars  in  Appraised  -Value  of  Land  Set  ofp 
under  an  Execution,  exclusive  of  incumbranoes,  over  the  amoant  of 
the  execution,  which,  with  the  costs,  is  nearly  fifty  dollars,  avoids  the 
levy.     Pickett  v.  Brecketiridge,  745. 

20.  Tenant  of  Execution  Debtor  in  Possession  may  Baise  the  Objec- 
tion in  an  action  for  use  and  occupation  by  the  execution  creditor,  thst 
the  latter's  title  was  avoided  by  an  excess  in  value  of  the  land  set  off 
under  the  execution.     Id. 

See  Attachments,  2,  3;  Infancy,  3;  Partnership,  3,  4,  6. 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  Pbbsonal  Rsfresentative  can  not  Seek,  in  the  hands  of  a  third  person, 

aaaets  of  the  estate,  which  such  third  person  has  been  enabled  to  obtain, 
by  the  collosive  action  of  himself  and  of  the  representative.  Johnston  v. 
Lieioia,  74. 

2.  Admikistbator  bb  bonis  non  is  bound  by  the  acts  of  his  predecessor  in 

office.     Id, 

3.  Crkditoss  or  DiaTRiBUTESS  may  follow  in  the  hands  of  third  persona 

assets  of  the  estate  which  they  Iiave  been  enabled  to  obtain  by  their  col- 
lusiou  with  the  representative  of  the  estate;  but  to  any  such  bill,  the 
personal  representative,  or,  in  case  of  his  death,  his  representative,  must 
be  made  a  party.     Id, 

4.  Grant  or  Administration  by  the  County  Court  of  the  estate  of  a  for- 

eigner, who  died  abroad,  and  who  had  no  residence  in  the  county  at  the 
time  of  his  death,  where  the  letters  are  issued,  nor  any  estate  there,  is 
not  void,  but  voidable  only,  and  the  acts  of  the  administrator  appointed 
by  such  court,  consummated  befof%  his  administration  is*  revoked  or 
superseded,  can  not  be  impeached.     Fisher  v.  Basaetty  227. 

5.  WuERB  an  Administrator  Takes  a  Bond  to  himself  for  a  debt  due  to  his 

intestate's  estate,  payable  at  a  distant  day,  and  sells  it  at  a  large  dis- 
count, to  an  assignee,  with  notice  that  the  consideration  of  the  bond  was 
a  debt  due  the  intestate's  estate,  but  who  believes  that  the  administrator 
has  acquired  the  full  property  in  the  bond,  the  burden  of  proving  the 
fairness  of  the  administrator's  conduct  is  upon  such  assignee,  and  if  the 
administrator  has  not  made  such  advances  as  to  justify  him  in  appropri- 
ating the  bond  to  himself,  the  assignee  can  not,  in  equity,  avail  himself 
of  the  transfer.     Id. 

6.  Every  Irrevocable  Arrangement  made  with  such  administrator  by  a 

debtor  is  valid  and  binding  as  against  any  subsequent  administrator.  Per 
Tucker,  P.     Id, 

7.  Payment  Made  to  a  de  facto  Administrator,  appointed  by  a  court  of 

record  having  jurisdiction  of  the  probate  of  wills  and  the  granting  of 
administration,  before  such  administrat.or's  authority  was  superseded,  is 
valid.     Per  Tucker,  P.     Id, 

8.  Letters  of  Administration  are  not  the  Sole  Competent  Evidence  of 

administration  granted.  It  will  be  sufficient  to  show  the  order  of  the 
court  granting  the  administration,  and  subsequent  orders  treating  the 
person  appointed  as  administrator.     Hosey,  Adm^r,  v.  Bra-^her,  299. 

9.  Administrator  is  not  Liable  as  such  after  Final  Distribution  of  his 

intestate's  estate,  and  payment  of  all  the  existing  debts;  nor  is  the  re- 
version of  the  widow's  dower,  in  such  case,  to  be  regarded  as  assets  in 
his  liands.     Beardnley  v.  Knight,  193. 

10.  Administrators  with  Will  Annexed — Powers  of  to  Sell. — An  or- 
der of  tlie  county  court,  appointing  an  administrator  with  the  will  an- 
nexed, although  defective  in  not  stating  that  the  executors  named  refused 
to  qualify,  is  not  void,  if  the  executors  did  in  fact  so  refuse.  Peebles  \\ 
Watts'  AdnCr,  531. 

11.  The  Fact  of  such  Refusal  may  be  Proven  when  the  validity  of  ths 
order  is  collaterally  attacked,  and  in  the  absence  of  all  evidence  will  be 
presumed  in  lavor  of  the  jurisdiction.     Id. 


798  Index. 

12.  A  Defect  in  the  Bond  of  ax  Administrator  does  not  yittate  his  vp- 
pointment  nor  invalidate  his  acts.     Id. 

13.  The  Direction  to  Sell,  Contain rd  in  a  Will»  carries  with  it  the 
power  to  inuke  a  valid  transfer  of  such  title  as  the  testator  had;  and  a 
conveyance  by  the  administrator  divests  any  title  which  had  come  to  the 
heirs  by  descent  If  the  testator  had  only  an  equitable  title,  whic^  has 
been  i^erfected  by  a  conveyance  of  the  legal  title  to  the  heirs,  a  sale  by 
the  ailministrator  would  confer  upon  a  purchaser  a  right  in  equity  against 
such  heirs,  to  compel  a  conveyance  of  the  legal  title.     Id, 

14.    PURCHASK   i:V   AN   EXECUTRIX  AT  A  SaLE  OF  THE   PkOPERTT  OF  THK  Eo- 

TATE  under  iter  charge,  unless  the  sale  be  for  the  purpose  of  partition,  is 
null  and  void.    ScoWa  Executrix  v.  GorioiCa  Executor^  578. 

15.  Sale  of  Phoperty  of  an  £state  at  which  the  executrix  becomes  a  par- 
chaser  is  an  absolute  nullity,  and  can  not  derive  any  ^i&lidity  from  a  sub- 
sequent ratification  by  those  interested  in  the  estate,  so  as  to  affect  rights 
which  have  accrued  to  others,  who  are  not  jNirties  to  the  rmtification.    Id, 

16.  RATiVieATiON  OF  A  Sale  whicji,  in  Law,  is  an  Absolute  Ntruirr, 
creates  a  new  title,  and  can  not  have  a  retroactive  effect  to  the  prejudice 
of  rights  that  third  persons  have  preWously  acquired.     Id, 

17.  Ratification  of  a  Relative  Nullity  relates  to  the  original  act,  sad 
the  acquiescence  of  those  interested  may  give  to  it  validity.    Id, 

18.  Proof  that  an  Act  Void  in  Law  was  Fraudulent  in  fact,  is  not  re- 
quired.    /(/. 

19.  Executrix  can  not  Become  a  Purchaser,  through  her  agent,  at  a  sals 
of  the  property  of  the  estate  in  her  charge.  SeoWa  Executrix  v,  Ooricm** 
Executor^  576. 

20.  Husband  can  not  be  a  Purchaser  at  a  sale  of  the  property  of  an  estati 
of  which  his  wife  is  acting  as  executrix.    Id. 

21.  Judge  of  Probate,  Who  is  Interested  in  an  Estate,  has  no  Juris- 
diction to  appoint  a  special  administrator  therefor,  and  an  appotntOMBl 
so  niade  is  void.    Shjoumey  v.  Sibley,  762. 

See  Costs,  2;  Suretyship,  2;  Wills,  2. 

FLATS. 
See  Watercourses,  25-27. 

FRAUD. 

See  Criminal  Law,  17;  Deceit,  1;  Executors  and  Administrators,  18; 
Fraudulent  Conveyances;  Xeootiablb  Instruments,  19,  21<-23i 
Partnership,  1;  Sales,  3,  10-12. 

FRAUDULENT  CONVEYANCES. 

L  Continued  Possession  of  Vendor,  when  Badge  of  Fraud. — If  § 
vendee,  after  an  absolute  purchase  of  property,  leave  it  in  tlie  poesesaioD 
of  the  vendor,  this,  though  a  strong  circumstance  of  fraud,  is  subject  to 
be  explained.     liichmond  v.  Cnidup,  164. 

2.  And  the  Rulk  is  the  Same,  although  the  goods  sold  are  consumable  is 
their  use,  and  the  vendee  agreed  that  they  might  be  used.     Id. 

8.  ABS3LUTE  Sale  of  Chattels  not  accompanied  and  followed  by  a  transfer 
of  possession  to  the  vendee  is  per  se  fraudulent  and  void  as  against  tbe 
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creditora  of  the  vendor,  notwithstanding  the  poesesaion  was  in  a  third 
person  at  the  time  of  the  sale,  it  appearing  that  it  was  in  the  vendor'a 
power  to  take  the  possession  and  deliver  it  to  the  vendee.  Mcuon  v. 
Band,  243. 

FREIGHT. 

See  Shipping,  3,  1 U13. 

GAMING. 

1.  1  o  Ck>KSTiTUTK  Gaxutg,  there  must  not  only  be  a  betting  upon  the  deter- 

mination of  an  event,  but  the  course  of  action  to  bring  about  such  event, 
must  have  originated  and  commenced  with  the  view  to  determine  the 
bet.     StaU  v.  Smit/i,  132. 

2.  Bbttixg  ox  AX  Election  is  not  gaming.     Id, 

3.  Ths  Act  op  1817,  c.  61,  sisc.  4.  of  Kentucky,  doss  not  Authobizb  an 

indictment  for  betting  on  an  election,  without  a  proaecator  being  marked 
thereon.    Id. 

GENERAL  AVERAGE. 

See  Insurance,  4-7,  24,  25. 

GIFTS. 

1.  Dblivert  is  Essential  to  thb  Validity  or  a  Gut  Causa  Mortis, 

and  the  question  of  delivery  is  one  of  fact»  for  a  jury,  under  proper  in- 
structions, to  determine.     HoUlv.  HouHird!'8  Administrators,  115. 

2.  Promissory  Note  of  Donor  Donated  as  a  Gift,  is  a  mere  naked  rev- 
ocable promise  without  a  sufficient  valid  consideration,  and  creates  no 
obligation  upon  the  part  of  the  maker  or  his  representatives.     Id. 

3.  Promissory  Note,  without  Consideration,  given  in  contemplation  o1f 
death,  is  not  recoverable  by  the  payee  as  a  donatio  cav^*a  mortis.     Id. 

4.  Vaud  Gift  either  Inter  Vivos  or  Causa  Mcrti'  ,  is  not  consum- 
mated unless  the  donee  becomes  invested  with  the  immediate  right  of 
dominion  of  the  property,  defeasible  in  the  case  of  doncUio  causa  mortis, 
upon  the  recovery  of  the  donor.     Id. 

5.  Gift  is  Sufficient  in  Law  when  the  title  conferred  upon  the  donee  is 
such,  that  he  might  successfully  assert  and  maintain  it,  in  an  action  of 
trover.     Id. 

6.  "DsuvERY  OF  Possession"  and  <*  Change  of  Possession"  are  para- 
phrases, delivery  of  possession  necessarily  operating  a  change  of  posses- 
sion.   Sims  V.  AdnCr  of  Sims,  293. 

7.  Where  the  Subject  of  a  Gii>t  Remains  with  the  Donor,  the  jur> 
should  be  allowed  to  determine  whether  any  argument  against  the  fact 
of  delivery  that  might  be  adduced  from  that  circumstance,  is  u^t  er 
plained  by  the  further  fact  that  the  home  of  the  donor  and  donee  is  the 
same.    Id. 

&  (iiFT  OF  A  Promissory  Note  and  Mortgage,  made  by  one  in  contem- 
plation of  death,  is  good  as  a  donatio  causa  mortis.  Bomeman  v.  Sidlin' 
ger,  626. 

9.  Chose  in  Action  may  be  Given  as  a  donatio  causa  mortis.     Id. 

10.  Actual  Delivery  is  Essential  in  a  donatio  cau^a  mortis;  but  such  de- 
livery may  be  made  to  a  third  person  for  the  benefit  of  tlie  intended 
donees,  if  possession  is  retained  up  to  the  time  of  the  donor*s  death.    Id, 
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11.  Donatio  Mortis  Causa  mat  bs  Defeated  for  the  benefit  of  credit 
on.    Id. 

GRANTS. 

1.  Title  to  Lavd  Located  and  Patented  under  an  Official  Surtit 

18  not  disturbed  by  a  snbeeqnent  survey,  which  disr^garda  and  inteifent 
with  that  according  to  which  the  prior  location  was  made  and  patent  pnn 
cored.    Slack  v.  Orillhn,  551. 

2.  Confirmation  bt  Act  or  Congress  of  a  location  of  land  does  not  over- 

reach  a  patent  subsequently  issued  to  the  same  land,  so  as  to  annul  the 
title  of  the  patentee,  unless  the  confirmation  defines  the  land  according 
to  a  particular  survey,  or  within  boundaries  that  are  definite  and  precise. 
Id, 

3.  Title  Acquired  by  Regular  Entrt  and  Purchase  to  land  offered  at 

public  sale,  under  the  laws  of  the  United  States,  irrevocably  divests  the 
right  of  the  government  in  the  solL     Thompson  v.  Schlater,  556. 

A.  Entry  on  Land  Offered  at  Public  Sale  confers  upon  the  person 
making  it,  a  prior  right  and  title  under  a  purchase  from  the  gon'eniment, 
over  another  who  acquired  title  to  the  same  land  by  an  entry  made  after- 
wards, under  an  act  of  congress  giving  to  proprietors,  whose  lands  bor^ 
dered  on  watercourses,  a  preference  in  making  entry  and  becoming  pur- 
chasers of  back  land  adjoining.     Id, 

5.  Under  an  Act  Providing  that  Owners  of  Land  ox  Watercourses 
shall  be  preferred  as  purchasers  of  the  back  land  adjoining  their  own 
tracts,  provided  that  notice  of  the  claim  shall  be  entered  previous  to  the 
time  designated  for  the  public  sale  of  lands  in  the  township  vliere  the 
claim  is  situated,  and  providing  further  that  all  claims  not  so  entered  shsli 
be  liable  to  public  sale,  the  preferred  right  of  a  proprietor  entitled  to  the 
benefit  of  its  provisions  becomes  extinct  when  the  lands  affected  have  beeo 
offered  at  public  sale  by  proclamation  of  the  president  Id. 
See  Deeds;  Sovkreionty,  3;  Watercourses,  9,  11,  13,  18,  19,  25. 

GROWING  TREES. 

1.  Sale  of  Certain  Number  of  Timber  Trees  growing  upon  land,  to  be 

chosen  by  the  vendee,  passes  an  interest  which  may  be  assigned  before  sa 

election  is  made.     McCoy  v.  Herbert^  256. 
t.  Assignee,  having  Selected  and  Marked  the  Trees,  may  nuuntsin 

trover  against  the  vendor  for  felling  and  selling  them,  although  the  Tear 

dor  has  no  notice  of  the  election.     Id, 

HANDWRITING. 
See  Evidence,  16. 

HIGHWAYS. 

1.  Town  is  Liable  for  Injury  ix)  Traveler  passing  over  highway  while  it 
is  undergoing  repairs,  although  it  may  not  have  been  guilty  of  any  other 
neglect  than  that  of  permitting  the  way  to  be  out  of  repair.  The  town 
m<iy,  if  necessary,  close  the  way  during  the  making  of  the  repairs,  but 
if  it  fails  to  do  this,  and  proceeds  tg  repair  without  giving  notice  that  it 
is  not  iu  a  condition  to  be  used,  or  that  there  is  danger  in  using  it,  itt 
liability  for  injuries  remains  as  in.other  cases.     Jacobs  v.  Bcuigor^  052. 
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&  TeavHiKE  18  Bound  to  Ezxbozsx  Qbsatxr  Cask  and  Attention 
in  paining  over  a  highway  while  nndeifpoing  repain  by  whioh  it  ii  paitlj 
obstmoled,  than  he  would  be  required  to  exeroiBe  in  paanng  orer  an 
nninortmbered  way.  He  is,  in  saoh  caae,  bound  to  exeroiBe  that  degree 
of  watchfolneae  and  oantion  whioh  men  of  ordinary  pmdenoe  would  ex* 
erdae  under  such  droumstances.    Id, 

8b  BzDironoN  of  the  Width  or  a  Stbxbt  by  Yotx  of  thx  Town  operatet 
a  diaoontinnance  of  so  much  of  it  as  is  therein  excluded.     ValmtiiiM  t. 

4.  Town  AoQXTnos  a  Right  of  Wat  ovxb  a  Stbip  of  Land  adjoining  a 
townway  which  has  been  left  opentothepublioand  uninterruptedly  used 
as  a  part  of  the  way  for  more  than  forty  years.    Id, 

§k  OONDXMNATION  OF  LaND  FOB  A  StBBNT  OVXB  WHIOH  THX  ToWN   HAS  A 

HiOHT  of  way  by  uninterrupted  use,  does  not  entitle  the  owner  to  dam- 
ages.   Id. 

€L  Wat  MAT  BE  Acquired  B7  Dedication  or  user.    Id, 

T.  Twenty  Teabs'  Use  of  Land  as  a  Wat  Baisbb  a  Pbesuxfxion  that  H 
has  been  dedicated  by  the  owner  for  a  way,  and  forty  years'  use  ol  tha 
had  as  a  way  gives  the  public  a  right  of  way  over  it.    Id, 

flat  BaHiMEWTE,  8;  Eminent  Domain,  4»  16,  16;  TBBSFAai^  1$  Wanaa- 

oouBSxs,  16,  27. 

HOLIDAT& 
See  BzEOUTiONS,  2. 

HUSBAND  AND  WIFB. 
1m  Axdkxnti  Deeds,  1-3;  Estates  of  Dboeasxd  PiBsofl%  L 

DIPBACHMENT  OF  WITNESSES. 
See  Witnesses,  2-4^ 

IMPBOVEMENTS. 
Baa  BomnxABiESy  8;  Eminent  Domain^  1L 

INCUMfiBANGES. 
tta  OovnABTSy  4;  Vendob  and  Verdo^  4 

INDICTMENT. 
Baa  C?EiMTWAt  Law,  6-11, 16^  20;  Qamino»  SL 

INFANCY. 

L  iMWAjn  nCiviLLT  Liable  fob  Injuries  which  he  does  to  another^  ofwi 
thoogli  be  acts  l^  the  command  of  his  father.  Hwmphreif  v.  Doi^^iaai^ 
177. 

S.  Infantb,  Appeasange  of,  bt  Counsel.— a  general  appeaianoa  to  a  sdL 
fa,9  and  demurrer  for  the  defendants  by  counsel,  oaa  not  be  vegaided  as 
an  appearance  for  infant  parties  who  were  not  aervad  with  pirooesB.    Fol* 
eniiine  v.  Cooky,  166. 
Aic  Dao.  Vol.  XXZHI— ffl 
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1  A  Sale  ICabs  uitdsb  such  Pbocbss,  although  Toid  as  toiafn* 
aati  wbo  wwe  aol  sarrad,  is  not  on  that  aoooontToid  as  to  adult 
aati,  bat  will  paai  all  their  interest  in  the  land.    ItL 

See  EviDBNOB,  4. 
INJUNCTIONS. 

PtADITZm  ABB  NOT  LlABLB  lOB  DaMAOBS  FOR  ObTAIHIHO  IVJinfOIIOV 

straining  a  railroad  oompany  £n>in  operating  its  road  through  ^be  strsets 
of  a  oity,  where  the  suit  was  prosecnted  by  them  ftoaa  JSde^  and  not  fironi 
any  wanton  or  Tezatioas  motive.    Lexmffton  and  O.  B.  B.  Co.  y.  Apgi^ 

See  Eminbnt  Doxaim,  6^  7. 

INNS. 
See  Mastbb  aiid  Sbbtaht,  2. 

INSANITY. 

1.  OpxnovB  ov  WmnBBSBB  mat  bb  Taxbv  ab  to  thb  Sabxtt  of  a  Obabioiw 

the  faota  upon  which  snoh  opinions  are  founded  being  giTsn.    Doe  t. 

Beagim^iSA* 
S.  Mbb  ot  Mbdioal  Skill  who  hatb  ko  Psbsoital  Kkowlbdob  ov  nn 

Faotb  may  be  asked  their  opinions  whether  oertain  iqipearsnoea  detailed 

by  other  witnesses  are  symptoms  of  insanity.    IdL 
t.  OmnoN  OF  A  Pbbbon  not  of  thb  Mbdigal  Fbotbssion  is  not  evidenos^ 

unless  the  facts  upon  which  it  is  based  hare  come  under  his  dbBervatioo» 

and  unless  also  he  states  those  facts  to  the  jury.    Id. 

See  Dbbds,  8^  9. 

mSTRUGnONS. 

Baa  GBUCDrAL  Law,  19^  U;  Jubt  and  Jubob8»  8, 4;  Plbadibv  An  Pba0> 

TZCIB,26,  84. 

INSUBANCB-MABINS. 

L  Imfubd  Wabbantt  of  Sbawobthinbbs  in  comtraot  of  marine  iaaor- 
anoe  does  not  indlnde  the  employment  of  a  pilot,  at  a  particular  part  d 
the  voyage  in  which  pilots  are  nsnally  reqoired,  in  order  to  chaige  the 
insurers.    McM%OanY.  Onion  Tnsuranee  Compamyt  112. 

S.  INBUBBBB  of  a    y  B88BL   OB  CaBOO  ABB   LlABLB,   thoUgh   nO   pQot  WBB 

employed,  for  a  loss  which  occnired  after  the  particular  place  at  whicli 
the  aid  of  a  pilot  was  desirable  had  been  passed  in  safety.    Id. 

t.  Lo88  OooABiONBD  BT  NaaiBOT  TO  EMPLOY  A  PiLOT,  discfaaiges  the  in- 
snrers  when  the  loss  was  a  direct  and  immediate  oonseqaenoe  of  the 
neglect,  but  not  otherwise.    Id, 

4.  Qbnbbal  Avbbaob  Inoludbs  Salvaob  and  Exfbnbb  of  Lightbbs  ia 
which  goods  were  transported  from  a  stranded  vessel,  and  thereby  ros- 
cued  from  loss.    Sevan  v.  Bank  ^f  ikt  UnUed  SkUett  04. 

ft.  Obnbbal  Avbbaob— Spboib  Oabbibd  fbom  a  Stbandbd  Iob-bound 
Ybssbl  over  the  ice  to  the  shore,  and  thence  by  Und  to  its  place  of 
destination,  is  subject  to  general  average,  and  must  contribute  to  all 
the  expenses  of  saving  the  ship  and  cargo,  whether  incurred  before  of 
after  the  landing  of  the  specie.    Id, 
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&  Qsvnuki.  Atkbaob. — ^Volantary  stranding  to  nve  ship  and  oargo,  when 
the  ship  ta  afterwards  aeonred  and  performa  her  yqyage,  entitleB  to 
general  average;  and,  in  this  state,  there  is  a  right  to  geoeral  average, 
if  the  cargo  ia  saved,  though  the  vessel  he  lost.    Id, 

7.  Iddl — ^Thb  Cobt  or  Mxasures  tor  the  PBiSBBTATioir  or  Ywbbml  Ao- 
CEDXZiTAUiT  Stbakded,  SO  f ar  as  they  serve  to  avert  the  danger  which 
threatens  the  whole  concern,  will  he  regarded  as  general  average.    Id. 

8b  Idxk. — Chaboxs  or  Hvavino  a  Yssbbl  oft  without  diaohargmg  her, 
and  charges  incnrred  and  damages  suffered  to  goods  from  unloading  a 
stranded  vessel,  are  general  average,  if  they  he  inonned  for  the  purpose 
of  saying  the  vessel,  and  are  suooessfuL    Id, 

t.  Vron  A  PoucT  or  iNsxnuHoa  ukdxb  Seal  to  J.  F.,  "as  well  in  his 
own  name,  as  for  and  in  the  names  of  all  and  eyery  other  person  and  per- 
sona to  whom  the  property  thereby  insured  did,  mig^t,  or  should  apper- 
tain,** no  persons  other  than  J.  F.  can  maintain  an  action  of  covenant, 
nnlesB  they  proceed  in  his  name.    De  Bo(U  v.  Penn.  Ins.  €h,,  88. 

IOl  IsTEEmov  or  Fa&tt  ErFSonira  tssuBAxam  Lncrra  thi  Ofkbatiok  of 
a  policy  effected  "for  whom  it  may  concern;"  and  no  person  can  recover 
on  each  policy  without  first  showing  that  his  interest  was  intended  to  be 
protected  by  the  policy  when  it  was  obtuned.    Id, 

11.  KATDXCATioir  or  A  PouoT  or  Insubanob  which,  when  eflEboted,  was  in* 
tended  for  the  benefit  of  a  party,  may  be  made  by  him  even  after  a  loss 
has  occurred.    Id, 

12.  DunNcnoN  bxtwxbn  this  Case  and  that  of  Flemmmg  y.  Marine  /im. 
Cfo,,  83,  stated;  and  the  facts  in  this  case  held  to  wholly  fail  to  show  any 
anthority  for  effecting  the  insurance,  or  that  the  party  effeotmg  it  in- 
tended it  for  the  benefit  of  the  person  now  seeking  to  recover.    Id, 

U.  Batiticatiom  or  an  Act  Donb  roB  Anothsr  hat  bb  Pbbsumbd,  when 
it  is  for  his  benefit;  so  held  where  a  policy  of  insurance  for  whom  it  may 
concern  was  obtained  by  R.,  and  an  action  was  brought  thereon  by  B. 
for  the  use  of  M.,  the  owner.    Flemmmg  v.  Marine  In»,  Co.,  83. 

14  Dahaobs  fob  which  Iksubeb  or  Ck)0DS  roB  a  Votaob  is  liable  must 
be  suchas  arose  from  some  extraordinary  disaster  occurring  on  the  yoyage» 
against  which  human  skill  and  foresight  could  not  well  guard.  Dam* 
ages  resulting  from  the  vessel's  not  being  seaworthy  can  not  be  recovered. 
Id, 

lA.  Dbolabation  in  Action  on  Pouct  or  Insubanob  mat  bb  Ambrdbd  at 
the  trial  by  adding  a  new  count  differing  from  the  original  one  only  ia 
the  date  of  the  policy.    IVarrtn  v.  Ocean  Ineurance  Company,  67i. 

16.  Whbrb  Poliot  or  Insdrancb  has  bbbn  Sionbd  bt  thb  Pbbsidbnt  and 
secretary  of  an  insurance  company,  a  contract  written  across  the  face  of  it, 
by  which  a  deviation  from  the  voyage  insured  is  healed,  need  not  be  re- 
signed by  them,  in  order  to  make  such  contract  binding  on  the  company, 
where  it  has  been  the  uniform  practice  for  the  president  to  waive  devia* 
tions  in  that  manner.    Id. 

17.  Coktbact  Hbalino  Dsyi ation  is  Binding  on  Insubanob  Gompant,  when 
it  is  assented  to  by  its  president  and  written  on  the  policy  by  his  order, 
although  it  may  not  have  been  recorddd  by  the  secretary.    Id. 

18.  Omission  or  Assured  to  Sign  Premium  Notb  at  the  time  when  the  risk 
IB  taken,  does  not  render  the  contract  void  for  want  of  consideration,  where 
it  was  the  custom  of  the  company  to  dispense  with  such  signature  until 
after  the  policy  was  recorded.    Id. 
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19.  Tkwjkd  Wabbawtt  C9  SB4W0BSHIBI88  Ipcliidai  ifluiteTeria  leqnirite 

for  the  »d^  and  tooara  nATigatioa  of  the  veenL     IFMtuqf  ▼.  Oeea»  /e* 

•htohm  Cob,  505. 
n  KiOLiOT  TO  Bmplot  A  CoKPxnBT  PiLOT  in  entaring  a  port  wbere  it  U 

tlie  eaetom  of  TeMola  to  take  a  pilot  on  board,  ia  m  breach  of  the  implied 

warranty  of  aeaiworthinaaa.    I<L 

tL  MABTlBg  OF  VlSaKLB  EShTBBINO  or  DxPASHNO  1B0II  THX  MiawiwiTFi 

are  bound  by  the  uaagea  of  that  port  to  take  on  board  a  piloti  vbenevec 
it  ia  praotioable  for  them  to  prooore  one.    Id. 

flL  OoMranNor  and  SKiLunrLif  sss  or  ▲  Mastbb  will  not  ezcnae  his  neglect 
tooonform  to  the  usage  of  a  partioalarport,  in  going  to  and  from  which  it 
waa  onatomary  for  Teaaela  to  engage  a  pilot.    Id, 

flL  UvcoimuDionD  Pboqf  of  a  Pabtioula&  Usaqs  bt  whigb  VuBnaof  a 
eertain  dasa  wera  exempted  from  the  onstom  of  a  port  reepectiiig  the  em- 
ployment of  pilot8»  ia  alone  anffioient  to  discharge  the  insured  of  their 
warranty  of  aeaworthineea  to  the  insmrere.    Id, 

91  OnrsKAL  AiPXRAOsGHABoas  vqt  Ingludbo  in  Pab3IalLo6s.— Inestimat^ 
Ing  the  damages  nndera  proyiaian  in  a  marine  policy  that  there  shall  be  do 
ri^t  of  abandonment  imlaea,  on  adjustment  as  of  a  partial  loss,  the  ram 
to  be  paid  by  the  insnrer  equals  one  half  the  agreed  value  of  the  veeael, 
gOMval  average  ehaigea  are  not  Included.   ReyjwUis  v.  Oeecm  Int.  Co. ,  727. 

Ml  GsmnuL  ATXEaos  Ck>vxB8  a  Loss  Oocasiohxd  bt  V oLUNTABiLTCoTrDro 
thecablea  of  a  vessel  at  anchor  and  running  her  ashore,  as  the  best  meanaol 
saving  life  and  property,  such  veasel  being  in  imminent  peril  with  evetj 
probability  that  ahe  will  aoon  sink  or  part  her  cablea  and  drive  ashore  if 
tiie  cablea  are  not  out,  and,  therefore,  the  expense  of  getting  the  venci 
o£F  la  not  to  be  included  in  computing  the  damage  for  the  pnrpoae  of  de- 
terminittg  whether  there  has  been  such  a  technical  total  loss  as  to  w»- 
rant  abandonment.    Id. 

ML  OoBsmrcnvB  Aookptangb  of  Abandonmbht,  What  is  vot.— When 
insaiera,  having  refused  to  aooeptan  abandonment  of  a  vessel  cast  aahon, 
take  poanoaaion  of  her  with  the  real  and  declared  pnrpoae  of  repairing 
and  rsstoring  her  to  the  assured,  and  do,  in  good  faith  and  with  reason* 
aUe  diligence,  make  full  and  substantial  repairs  which  they,  in  good 
faith,  believe  sufficient  to  restore  her  to  her  f onner  condition,  and  then 
tender  her  to  the  owners,  who  make  no  objection  to  the  sufficiency  of  the 
repaint  th^  are  bound  to  accept  her,  and  the  abandonment  shall  not  bs 
deemed  accepted  though  there  are  defidenoies  in  the  r^airs.    /d. 

f7.  AnmuED  mat  Rboovbb  fob  DsFiGiBiicifis  ix  Refatim,  notwithstand- 
ing his  acceptance  of  the  insured  veesel  from  the  insurers  as  having  beei 
fully  repaired,  after  being  cast  aahore,  where  such  deficjepciea  are  subse- 
quently dlBoovered.    Id, 

&  Iksubbb's  Failubb  Fullt  to  Rbpaib  AJfD  Rb-bquxp  an  injured  vesael 
in  good  faith,  and  with  reasonable  diligence  after  taking  poescasion  of  her 
for  that  purpose,  having  refused  an  abandonment,  or  their  refusal  or  ua- 
reasonable  neglect  to  make  good  defects  in  the  repairs  or  equipment, 
which  are  pointed  out  by  the  owner  on  their  tendering  the  vessel  to  him, 
renders  the  tender  ineffectual,  and  the  abandonment  is  to  be  deemed  ao- 
cepted.    Id. 

S9.  Abandoxmsict  by  Onb  Jonrr  Owneb  who  hab  Iitsubsd  in  his  own 
name  "  for  whom  it  may  concern,*'  is  good  prnna  ^bcie  where  there  ii 
no  evidence  of  dissent  by  co-owners.    Id, 
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10.  Whsibkb  ABAirDomnvT  is  Mads  in  a  Rbasonablb  Tihb  is  a  mixed 
qoMtion  of  law  and  fact,  to  be  decided  by  the  juiy.    IcL 

tl.  It  IB  Etidikob  Tbndino  to  Show  an  Abandonmsnt  Sbasonabli, 
thoQgh  delayed  for  a  few  days  after  the  fizst  information  of  a  loss,  when 
the  jury  are  satisfied  that  the  delay  arose  from  onoertainty  aa  to  the  yes- 
sel's  condition,  and  was  for  more  definite  information  and  not  for  speoa- 
lative  purposes;  that  the  yessel  was  stranded  and  not  bilged;  that  delay 
increased  the  probability  that  she  could  not  be  got  ofl^  and  that  the  loii 
continned  totid  to  the  time  of  abandonment.    Id. 

INTEREST. 

I jnoBxaT  is  Bbgdvebablb  upon  an  Acoount  for  goods  sold,  from  the  tima 
the  amonnt  is  ascertained  by  the  parties;  and  where  a  demand  b  sued 
for  before  a  justice  of  the  peace,  and  an  appeal  taken  to  the  circuit  court, 
that  court  may  give  judgment  for  a  sum  larger  than  that  daimed  before 
the  justice,  if  the  excess  accrued  by  way  of  interest.    Luirton  ▼•  CfWkm, 

480. 

See  Contracts,  7. 

JEOPARDY. 
See  Gboonal  Law,  7-10. 

JUDGMENTS. 

1.  Wbxbb  a  Coubt  has  JuBiSDicnoN  of  cases  ^ftudem  ffeneria^  its  judgment 
in  any  case  is  not  merely  void;  because  its  invalidity  can  not  appear 
without  inquiry  into  the  foots;  an  inquiry  which  the  court  itself  must  ba^ 
presumed  to  have  made,  and  which  will  not,  therefore,  be  permitted  to> 
be  reviewed  collaterally.    Per  Tucker,  P.     Fisher  v.  BasteU,  227. 

Sl  Default  is  Illboal  and  Void  if  entered  after  defendant  had  appeared 
and  pleaded  in  an  action  of  covenant,  and  sn  order  had  been  made  sus- 
taining a  demurrer  to  the  plea,  and  awarding  a  writ  of  inquiry  thara> 
upon.    Logan  v.  Moulder,  338. 

See  ExBonnoNS,  6^  8,  9;  Mbbobb,  2;  Plbadino  and  Pilaotio%  86. 

JURISDICTION. 

Bbpbalino  a  Statutb  from  wmoH  a  Cou&t  Dbbivbs  its  JuBisDxonoN,  da> 
prives  it  of  the  power  to  proceed  in  cases  pending  at  the  time  of  the  re* 
peaL    HwU  v.  Jenninga^  465. 

Bee  Ck>NnjGT  of  Laws,  7;  Constitutional  Law,  3;  Equity,  6,  8,  9;  Exio- 
UTOBS  AND  Administratobs,  21;  Mandamus,  14. 

JURY  AND  JURORS. 

1.  EyiDBNCB  Tbnding  to  Pbovb  a  Fact  most  be  submitted  to  the  jury, 

however  slight  it  may  be.    FlemnUng  v.  TJie  Marine  Inrntranee  Cou^ 
pany,Z3, 

2.  Thb  Jubt  must  Judob  tub  Cbedit  and  Eftbot  of  a  witness'  testimony. 

Id. 

3.  JuBY  MUST  Rbceivb  thb  Law  FROM  THB  CoQBT  and  aot  according  to  iti 

instructions,  whether  correct  or  incorrect.    Id, 
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A.  IflBxmuunom  that  abs  Jbxbmvast  and  inapplicaUe  to  tlM  mm  oq  Milt 
ihonld  not  be  giTw,  m  thej  tend  to  mialeftd  the  Jozy.  8k>iU  t.  M^ 
Adttwu^  441. 

8m  CuMDrAL  Law,  12,  13,  20;  Deem,  8;  Gxrb,  7;  Nsw  T^hai*  S,  4i 
FtBAnnro  ajid  PBAcnoB,  25,  34;  Shzfpiho^  2. 

LAND. 

8m  Ck>BF0BATX0N8,  8-10;  EZBCUTIOHB,  0,  17»  12. 

LANDLORD  AND  TENANT. 

IteABT  AT  Will  oav  hot  Cowsbt  his  Teitakot  into  a  iHwriifn,  vImr 
Idi  IflMor  hM  no  nofcioe  of  any  advene  claim  set  np  I7  him.    Onme  t. 

See  EzscunoNs,  20;  Tbovib,  3. 

LABOENY. 
See  Cbixinal  Law,  15,  16L 

LEGISLATUBK 
8m  Oohbtitutioval  Law,  3;  Emikxht  Doiudt. 

LEXDOMICILIL 
See  CoNFUOT  ov  Laws,  1,  3,  6,  7. 
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LEX  LOCI  CONTRACTUS. 
See  Conflict  of  Laws,  1,  8-10. 

LEX  LOa  REI  SITiB. 
See  CoKTUOT  or  Laws,  1-3. 

LIENS. 
See  Executions,  13;  Shippino,  11-13. 

LOTTERIES. 

1.  LOTTIBDBBABBCONTRABTTOPUBUoPoUCTandtogOOdmOfala.     BCMIT 

Ma^qfKoMkvUle,  154. 

2.  A  OuANT  BT  THX  Statk  LsGisLATuitx  TO  Phivatx  CITIZENS  of  the  rlgU 

to  oarry  on  a  lottery,  ia  a  mere  privilege,  and  not  a  contzact»  and  a  nHh 
aeqnent  act  repealing  sach  grant  does  not  impair  the  ohligation  of  aay 
contract.    IcL 

3.  SPEcmo  Performance  of  a  contract  to  carry  on  a  lottery  will  not  he  da* 

creed  even  if  valid.    Id. 

L  Deliyebt  of  Lottebt  Tickets  Ordered  and  Sent  btMaii»  is  complelib 
when  they  are,  hy  the  vendor,  deposited  in  the  poet-office.  Guse  ▼. 
Siker,  211. 

I.  Action  mat  bb  Maintained  fob  Price  of  Lottebt  Tcckbtb  sold  in  an- 
other state  ^ere  such  sale  is  lawful,  although  the  vendor  knew  thai 
they  were  to  he  sold  in  Vermont,  if  he  was  not,  at  the  time  of  the  sell- 
ing, aware  that  the  sale  of  such  ticketi  in  the  latter  stato  is  prohihited 
by  law.    Id. 
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MALIOB. 
See  Slahbib,  1,  2. 

MANDAMUS. 

L  Whbui  ah  AiosBVinvB  Wbit  of  Mavdamub  b  ianad  by  the  sapreme 
eonrt  to  one  of  the  Jndgee  of  the  cironit  ooart,  oomiiiaiidixig  him  to  sign  a 
HU  of  exoeptuma,  or  to  show  oaoBo  why  he  does  not^  and  he  nakes  no 
retom  to  the  writ»  the  supreme  court  will  treat  the  case  as  one  in  whidh 
its  authority  has  been  disregarded.    PeopU  v.  Peanon^  446. 

&  SunuDCB  Ck>UBT  WILL  NEVER  Ck>MPBL  AN  Infebiob  Coubt,  in  which  a  suit 
is  pending,  to  do  an  act  in  relation  to  the  practice  of  the  court,  or  the 
merits  of  the  case,  in  regard  to  which  act  the  inferior  court  is  vested  with 
a  judicial  discretion,  even  if  of  opinion  that  the  court  erred  in  the  exer- 
dse  of  that  discretion.    Id. 

8L  Bionzno,  Sbaung,  and  Approvinq  a  bill  of  exceptions  are  ministerial 
acts,  which  the  supreme  court  will  compel  by  mandamus.    Id. 

4i  Tbial  Judos  must  Detxbminb  the  Aocttbacy  of  a  bill  of  exceptions,  and 
if  it  oorrectly  recites  the  points  made  and  opinions  excepted  to,  and  is 
presented  within  time,  he  should  settle  and  allow  it,  and  upon  a  failure 
to  do  BO,  the  supreme  court  will  compel  it  by  mandamus.  Id. 
Ik  SuFBEMS  CouBT  WILL  NOT  Ck)MFEL  a  trial  judge  to  sign  and  allow  a  par> 
tionlar  bill  of  exceptions  wliich  he  could  not  in  his  judgment  properly  do 
in  the  correct  and  faithful  discharge  of  his  duties;  but  where  an  alterna- 
tive writ  of  mandamus  is  issued  to  him  directing  him  to  sign  a  certain 
bill  or  to  show  cause  for  not  signing,  and  he  fails  to  make  any  return  to 
the  writ,  a  peremptory  mandamus  will  be  issued  compelling  him  to  sign 
the  particular  bill.  Id.. 
C  Whebb  the  Judge  of  the  Tbial  Coubt  is  of  opinion  that  a  bill  of  excep- 
tions, which  he  has  been  required,  by  an  alternative  writ  of  mandamus, 
to  sign  or  to  show  cause  for  not  signing,  is  objectionable,  or  contains 
matter  not  excepted  to,  or  the  same  is  incorrectly  stated  in  the  bill,  he 
should  state  the  causes  of  his  objection  in  the  return  to  the  writ,  and  upon 
a  failure  to  make  any  return  the  peremptory  writ  will  be  awarded.    Id. 

T.  FOWEB  OF  SUPBEME  CoUBT  TO  ISSUE  A  WbIT  OF  MANDAMUS  depends  OX* 

clusively  upon  the  express  language  of  the  constitution.  Hawkins  v. 
Choenwr^  346. 

8.  GovEBNOB  OF  A  Statb  IS  NOT  AMENABLE  TO  THE  JuDiciABT  for  the  man- 
ner in  which  he  performs,  or  for  his  failure  to  perform,  his  legal  and  con- 
stitutional duties.    Id. 

9l  Official  Acts  of  the  Oovebnor  of  a  State  abe  Politioal,  and  must 
be  politically  examined  in  the  manner  pointed  out  by  the  constitution* 
Id. 

1(K  Whebe  the  Constitution  Assigns  no  Ministebial  Acts  to  the  office  of 
governor,  the  law  can  enjoin  none.    Id, 

11.  Sepabate  Depabtments  of  Govebnment  ABE  Chabged  with  the  Dutt 
OF  Intebpbeting  the  Constitution  for  themselves;  they  judge  under 
the  reeponsibilities  it  imposes,  and  are  accountable  in  the  manner  pointed 
out  by  it    Id. 

15L  Lboislatube  can  Ezeboise  no  Poweb  which  Pbopeblt  Belongs  to  the 
JuDidABT,  nor  the  judiciary  any  power  that  rightfully  belongs  to  the 
Sixeoutive.    Id. 
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IS.  GBAiranro  or  Oouaaflatosni  to  iNnEBicntOniOEBsb  a  eoutitetiooildii^ 
eoJoliMd  npoa  the  ezeeatiTe,  and  is  ttrictiy  and  taxhuiynlj  polhiatl.    id, 

14.  SnPBKini  OouBT^HAS  KO  JuBXSDiGTioN  to  iBsae  a  writ  of  mandanmi  to 
oompel  the  govemor  of  a  state  to  grant  a  oommiasion  to  a  aabordinala 
fcnotioDaiy.    JcL 

MANSLAUGHTER. 

See  Cbdonal  Law,  3. 

MASTER  AND  SERVANT. 

L  Glehk  nr  Ooumtt  Stobb  has  Authoritt  to  Eicplot  AiroBinr  for  faia 
ahaent  emploTer,  to  defeat  a  fraudulent  attachment  of  the  goods  of  the 
latter'a  debtor,  and  such  employment,  when  made  in  a  proper  otae,  will 
bind  the  employer  of  such  clerk.    Dams  ▼.  Waiermanf  216. 

2l  Inhksxfxb  is  not  Liablb  to  be  Indicisd  for  the  selling  of  qrirftaona 
liquor  to  an  intoxicated  person  by  his  barkeeper,  in  lua  abeanoe  and 
without  Ins  knowledge.    Hipp  v.  StcUe,  463. 

S.  Masrb  is  not  PuNlSfiABLB  Criminally  for  the  offenses  of  his 

unless  they  were  oommitted  by  his  command  or  with  his  aaaenb    IdL 

MERGER. 

1.  Mbkoib  of  Estatbs  in  Realty  Takes  Place  only  where  the  two 

unite  in  one  and  the  same  person,  in  the  same  right.  PraU  t.  Bank  </ 
BennmgUmf  201. 
S.  MzBOKB. — Judgment  against  an  Ostensible  Partneb  upon  a  partnerahip 
note,  works  an  extinguishment  of  the  obligation  by  merging  it  into  one 
of  a  higher  nature.  Therefore  no  subsequent  recovery  can  be  had  for  tiia 
same  indebtedness  against  a  dormant  partner,  of  whose  liability  the 
plaintiff  was  ignorant  when  the  judgment  was  obtained.  Moale  T> 
ffoUku,  684. 

MXLLS. 

See  Watbbooubsxs,  5,  7,  8^  21,  22. 

MISTAKE. 

SeeDBZDS,  14;  ExBOunoNS,  1;  Nbootiablb  Instbumbnts,  94;  SuBirr* 

ship,  3. 

MORTGAGES. 

1.  MOBTOAGE  AT  Ck>MM0N  LaW  YeSTS   THE  MOBTOAGEE  WIT9   1HS  LlSAL 

Title,  and  empowers  him  to  maintain  ejectment  after  a  forfeiture.  Draif^ 
ton  V.  Miuy  MarahcLU,  84. 

2.  Mobtgagob's  Possession  mat  be  Adyebse  to  the  Mobtqaoeb,  as  where 

he  remains  in  possession  after  a  forfeiture,  and  notifies  the  mortgagee 
that  he  claims  the  land  in  his  own  right  and  disohaiged  of  the  mod^gaga^ 
or  where  he  refuses  to  surrender  possession  upon  demand  upon  bim  so  to 
do.  Id, 
t.  Title  bt  Pbbsobiption  against  a  Mobtgaobe  may  vest  in  the  heira  o( 
the  mortgagor,  who  have  held  adveraely,  and  when  it  haa  ao  Tested,  the 
mortgagor  can  austain  no  action  to  recover  possession  of  the  prop«rt>y9  MV 
to  foreclose  the  equity  of  redemption,  though  the  debt  be  still  sul 
and  not  barred  by  the  statute  of  limitations.     Id. 
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A.  MoBao  Aos  mm  Bxnuns  ths  Bbal  Katubb  of  the  liability  which  it  is  in- 
tended to  seoore.  A  mortgage,  as  if  for  an  abaohite  indebtedneas,  will 
not,  as  against  other  creditors,  though  it  was  intended  for  that  purpose, 
secure  the  amounts  for  which  the  mortgagee  is  responsible  in  his  ohaino- 
ter  of  surety  to  the  mortgagor.    Sa^ford  y.  Wheeler,  389. 

ft.  Past  or  a  Mobtoaob  Debt  bbing  Atfbotbd  bt  a  Lboal  TsnaMOYf  and 
the  other  part  free  therefrom,  equity  will  uphold  the  mortgage  as  seou> 
ity  for  this  latter  portion,  in  the  absence  of  actual  fraud.    Id, 

0.  MoBTOAGB  TO  Baioc  OF  SiSTEB  STATE  OF  Lands  IN  Eentucxt  IB  Valid,  and 

will  be  upheld  by  its  laws.    Lathrop  v.  Commercial  Bank,  481. 

7.  Assignee  of  Mobtgaoe  bt  the  Assignment  Bboomes  a  Mobtgaobb,  and 

the  original  mortgagee  has  no  estate  left  in  the  land;  and  if  he  afterwards, 
by  quitclaim,  acquires  the  interest  left  in  the  mortgagor,  he  does  not  ob- 
tain thereby  an  estate  which  merges  that  of  the  assignee.  PraU  v.  Bet^ 
ningUm  Bank,  201. 
8w  Failubb  of  such  Assignee  to  Reoobd  his  Assignmsnt  does  not  postpoma 
the  lien  of  his  mortgage  to  that  of  a  mortgage  made  by  the  assignor  after 
the  date  of  the  assignment  and  quitclaim,  even  though  the  subsequent 
mortgagee  have  no  notice  of  the  assignment.    Id, 

9.  Rboobding  is  not  Necessabt  to  the  purposes  of  foreclosure  in  equity,  the 

court  r^arding  the  mortgage  as  a  mere  incident  of  the  debt;  and  as  the 
debt  may  be  assigned  by  parol,  the  mortgage  security  may  be  transferred 
in  the  same  way.    Id. 

10.  Matebials  of  Mobtgaged  HorsE  Bttilt  into  New  One.— Where  the. 
mortgagor  of  a  house  and  lot  tears  down  the  house  and  uses  the  materials 
to  construct  a  new  house  on  another  lot  and  then  aells  both  house  and  lot» 
the  mortgagee  can  not  maintain  trover  against  the  pnrohaser  either  for 
the  house  or  the  materials.     P^rce  v.  Ooddard,  764. 

See  Gifts,  8. 

MURDER. 
See  CBDnNAL  Law,  1, 8-5, 18. 

NAVIGABLB  RIVBRS. 
See  Watbbooubsbs,  9,  13,  14. 

NEGLIGENCE. 

Bee  AoENor,  4;  Banks  and  Banking,  5;  Common  Cabbibbs,  5^  6;  Ihbub- 
ANCE,  2,  3, 20,  22;  Shipping,  9;  Spkoifio  Pebfdbmakob,  6. 

NEGOTIABLE  mSTRUMENTS. 

1.  Note  Patablb  on  Demand  becomes  due  from  its  date.    Smith  v.  Bptk^ 

wood.  111. 

2.  No  ExpBESB  Demand  is  Necessabt,  prior  to  commencing  an  action  npoa 

a  note  payable  on  demand.    Id, 

8.  Statute  of  Limitations  Opebates  xtpon  a  Note  Payable  on  Demanb 

from  the  day  of  its  date.    Id. 
4.  Note  having  no  Date,  payable  on  demand,  becomes  due  upon  ita  deliv- 
ery.   Id, 
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ft.  No  PBacm  Fobm  is  Bbquised  in  Giviiro  Noncx  to  as  Ihhobsie;  a 
sotioe  will  be  sofficieiit^  whether  verbal  or  written,  if  from  it  it  appev 
that  the  maker  has  not  met  his  engagement^  and  that  the  mdcnsr  is 
looked  to  for  payment.    Siqthenaon  y.  PHmrose^  281. 

4  A  RmDurr  Ikdobsib  is  Ehtitlsd  to  Pibbokal  Koma  of  the  dis- 
honor of  the  note;  if  he  is  absent^  however,  from  his  place  ni  bosinssi 
during  bosiness  hoois,  a  notioe  left  there  will  bind  him;  bat  before  this 
way  of  giving  notioe  can  be  justified,  it  must  be  made  to  appear  that  the 
indorser  was  sought  at  his  place  of  business  during  businesB  houis»  and 
that  he  was  not  found*    Id, 

7.  Air  Insobsib  Who  has  Takxn  an  AasioNMEMT  from  the  maker  of  the 
note  of  all  his  property,  in  order  to  secure  himself  against  the  posnhle 
payment  thereof,  is  not  exempt  from  liabilify  because  he  has  not  received 
notice;  nor  will  he  be  exempt  if  he  has  taken  collateral  security  suffident 
to  indemnify  himself  against  the  consequences  of  his  indorBement;  but 
if  he  has  taken  collateral  securify,  but  not  of  suffident  amount^  then  he 
ii  entitled  to  notice.    Id. 

H  Imdobskb  is  Liablb  thoctoh  DncANB  WAS  NOT  Mads  until  thir^  days 
after  maturity  of  a  note,  nor  notice  given,  if  the  deUy  was  oooasinned 
by  facte  indicating  excusable  neglect  and  the  payee  was  without  fault 
Duggan  v.  King,  107. 

0.  Pateb  of  a  Pbomissobt  Kotb  whose  agent,  residing  at  a  dietance,  and 
having  the  note  in  his  possession,  died  within  four  days  of  the  time  of  its 
maturity,  leaving  the  note  among  his  personal  effects,  so  that  it  was  not 
discovered  until  a  month  afterwards,  may  charge  the  indorser,  if  the 
sgent*B  executrix,  upon  discovering  the  note,  forthwith  protested  it  for 
non-payment.    Id, 

IOl  ELbasonablb  Diugengb  in  Making  Dxicand  and  giving  notioe  in  such 
a  case  is  a  question  of  fact.    Id, 

IL  k  Check  on  a  Bank  is  as  Tbansrbablb  as  a  bill  of  exchange*  but  is 
not  deemed  due  until  payment  is  demanded.     Waiher  v.  Oeme,  OD. 

12.  Taking  a  Gbbck  after  rra  Date,  can  not,  as  a  matter  of  law,  be 
deemed  taking  it  at  the  transferee's  peril,  but  it  is  a  dreumstsnce  to  be 
considered  iu  deciding  whether  the  check  was  received  under  cireom- 
stances  which  ought  to  have  excited  suspidon.    Id, 

18.  A  Postdated  Check  may  be  transferred  before  the  day  it  bears  date, 
with  like  effect  as  if  transferred  on  the  day  of  ite  date.    Id, 

14.  Check  Given  in  Payment  of  an  Antecedent  Debt  is  not,  on  that 
account,  subject  to  the  same  defenses  existing  against  the  vendon.    Id, 

15.  Where  One  Adds  his  Kame  to  a  Note  Made  by  Another,  arxb 
it  is  Due,  without  making  any  change  in  the  body  of  the  instrument, 
slight  evidence  of  the  original  promisor's  assent  to  the  addition  will  suf- 
fice; and  the  fact  that  the  latter,  after  he  knew  what  had  been  done^ 
made  no  objection  thereto,  but  acquieeced  therein  for  three  years,  is 
suffident  evidence  of  his  assent.    PuUkan  v.  Withers^  479. 

10.  Agbebment  to  Give  furthkb  Inditlobnoe  on  soch  Note  is  suffideot 
consideration  to  support  the  undertaking  of  the  second  signer,  especiaUy 
where  the  indulgence  is  assented  to,  or  acquiesced  in,  l^  the  original 
promisor.    Id. 

17.  Blank  Signed  to  be  Filled  up  as  a  Note,  by  a  third  person,  te 
whom  it  is  intrusted,  will  render  the  signer  liable  to  a  hotiajidt  holder, 
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thoai^  saoh  third  penon  liaa  violated  the  confidenoe  reposed  in  him,  by 
cither  inserting  a  snm  different  £rom  that  intended,  or  by  nsing  it  for  a 
different  parpoae.    Hoberte  v.  AdatnlSf  291. 

IS.  Whsbb  a  Pastnsbship  is  FinEunsHBD  wttk  a  Sighsd  Blank,  to  be 
filled  by  the  partners  as  a  note,  to  be  nsed  in  their  business,  and  the 
blaniL  is  not  nsed  daring  the  continaanoe  of  the  firm,  bnt  after  the  dii- 
solution  one  of  the  partners  fiUs  it  up,  all  the  partners  will  be  liable  to 
repay  the  signer  the  amount  that  he  may  have  been  obliged  to  pay 
thereby.    I<L 

19L  Fraud,  to  Vitiatx  a  Nkootiablb  Instbuxknt  in  the  hands  of  an  as- 
signee withont  notice,  must  be  in  obtaining  the  making  or  execution  of 
the  note.    Fraud  in  relation  to  the  oonsideration  is  not  sufficient.    Mui 
ford  ▼.  Shepardf  432. 

n.  CoKSiDKBATiON  OF  A  NxGOTZABLB  Instsxtmxnt  Can  be  impeached  only 
in  the  hands  of  a  bonajide  indorsee,  by  showing  that  the  note  was  in- 
dorsed after  it  became  due,  or  that  the  indorsee  had  notice  of  the 
want  of  oonsideration  at  the  time  it  was  transferred  to  him,  or  that 
there  was  fraud  in  obtaining  the  making  of  the  note.    Id. 

SI*  MiSBSPBUKTATiov  ON  THX  Salb  ov  A  Tbaot  ot  Land,  of  the  quan- 
tity of  prairie  broken,  and  a  failure  on  the  seller's  part  to  inform  the 
purchaser  that  there  was  an  unexpired  lease  of  a  portion  of  the  premises 
sold,  do  not  render  a  note  void  given  for  the  purchase  price,  although  as 
between  the  original  parties  such  facts  would  be  a  defense  to  the  note 
to  the  extent  of  their  depreciation  of  the  value  of  the  property.     Jd, 

t2L  Whxbb,  in  an  Action  bt  thb  Patbes  against  the  maker  of  a  promissory 
note,  the  defendant  pleaded  that  he  bargained  with  the  plalntifiiB  for 
the  purchase  of  three  lots  of  ground  by  their  numbers  in  the  town  of 
Jerseyville,  for  which  he  executed  the  note  sued  on;  that  at  the  time  the 
contract  was  made,  the  plaintiffs  pointed  out  to  the  defendant  the  loca- 
tion of  the  lots;  and  that  he  bargained  for  the  lots  so  pointed  out,  but 
that  the  lots  as  numbered  on  the  plat  of  the  town  were  not  included  In 
the  lota  pointed  out;  and  that  the  plaintiffs  knew  at  the  time  of  the  sale 
of  the  loti  that  they  were  not  situated  at  the  place  pointed  out,  and  this 
knowledge  was  by  them  fraudulently  concealed  from  the  defendant;  aud 
that  since  the  sale  of  said  lots  to  him,  the  plaintiffs  sold  and  conveyed 
the  same  lots  to  another  person,  whereby  they  are  unable  to  convey  to 
him,  it  was  held  that  these  facts  were  a  good  defense  to  the  action. 
KirJdand  v.  Loft,  435. 
SS.  Unlbss  thb  Plaintiffs  had  Fbaudulentlt  or  Knowingly  Misrbp- 
BBSKNTBD  the  situation  of  the  lots,  the  facts  pleaded  would  have  buen  no 
defense  to  the  note.  Id. 
94.  Mutual  Mistaxb  of  thb  Partibs  as  to  the  situation  of  the  lots,  inde- 
pendent of  any  false  representations  or  means  used  to  deceive  the  defend- 
ant, would  have  been  no  defense  to  the  note.  Id. 
20.  AoRBBMBNT  UNDSR  Sbal  bt  THB  HoLDER  of  a  promissory  note  with  the 
maker,  not  to  sue  for  a  limited  time  after  the  note  becomes  due,  is  no 
bar  to  an  action  upon  the  note  before  the  expiration  of  the  time  given. 
MendaihaUy.  LmvM,  458. 

26.   PROMISB  IN  WbITINO  TO  ACXTEFT  A  BiLL  OF  EXOHANOB  UOt  yet  in  €39$ 

wUl  in  law  amount  to  an  acceptance  if  the  bill  is  taken  on  the  faith 
of  such  promise,  when  drawn.    Kennedy  v.  Qtddes^  289. 
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17.  VxBBAX.  Pbomibb  THAT  A  BiLL  OF  BxoBAiraB  wfll  bc  aeoeptod  w] 
drawn,  nuide  to  the  dzmwee  in  the  ImII,  will  not  amount  to  an 
Id. 

85.  Baitkib  who  Reobites  Foboed  Chxok  in  Patki5t  and  keeps  it  for 
monthe  without  giving  to  the  bonajide  holder  from  whom  he  received  it 
notice  that  it  was  forged,  mnst  bear  the  loea.  Bank  qfSU  AUfoat  t.  Far- 
mttif  and  Mechanici^  Bank,  188. 

89.  Pbotbt  is  tbm  onlt  CoMPBXXifT  Bvn>BNGK  of  the  non-aooeptenoe  of  a 
foreign  bill  of  exchange.    Oulhan  v,  Camy,  304. 

30.  AvxBMSNT  THAT  AN  Indobseb  HAD  '*DoE  Notxcb"  of  the  non-aooeptaiMe 
of  a  foreign  bill  of  exchange  is  a  snfficieDt  averment  of  protest  for  non> 
acceptance.    Id, 

81.  Atbrmbnt  that  "said  Bill  was  Presented  and  shown  at  the  place  of 
boainess  of  said  8.  k  C.,'*  etc.,  withoat  stating  that  the  presentment  was 
in  the  dty  of  New  York,  will  be  a  anffident  avennent  that  it  was  prs> 
sented  there,  where  the  bill  is  drawn  on  S.  &  C  of  New  York.    Id, 

82L  Damages  that  mat  be  Reoovered  fbou  an  Indobsbb,  npon  protest  ol 
a  foreign-  bill  for  non-acceptance,  are  r^gnlated  by  the  law  of  the  pboe  ol 
indorsement.    Id, 

88.  KoTABT  is  not  Bound  to  Know  the  Plagb  ov  RKsn«»UB  of  parties  on 
whom  he  is  to  call,  and  is  not  reeponaible  for  a  miatake  in  leavinga  no- 
tice at  the  wrong  reaidenoe,  when  the  miatake  grows  out  of  miainforaiap 
tion  with  respect  to  the  place  of  reaidenoe.    BeUemire  v.  U.  8,  Bamk,  41 

81  Nbootiable  Inbtbumbnt  Receited  in  Payment  o#  Pre-bzistino  Deb? 
b  a  payment  of  it;  and,  therefore,  iu  an  action  againat  the  maker  of  a 
note  by  an  indorsee,  who  received  it  in  payment  of  a  pro-exiating  deb^ 
bat  withoat  notice  of  any  defense,  evidence  of  want  or  failure  of  con- 
aideration  is  not  admiaaible  in  defense.   Homu  v.  Smytkt  650. 

86.  Holder  or  a  Note,  Payable  at  Eithbr  ov  Two  Plages,  ia  not  reqnirad 
to  notify  the  maker  at  which  of  the  plaoea  demand  for  payment  will  be 
made.    Page  v.  YTeftcter,  608. 

86.  Indobser  is  not  DiscHARaED  VBOM  Liability  by  mebb  Delay  of  the 
holder  of  a  promiaaory  note  in  prooeeding  againat  the  maker,  even  wfaea 
leqoeated  by  the  indoraer  ao  to  do.    Id. 

87.  Dismissal  of  a  Svrr  and  Disohabob  or  an  Atcachmbnt  against  the 
maker  will  not  release  an  indoraer.    Id. 

88.  AcnoN  UPON  a  Note  Payablb  at  thb  GouNnNo-HonsB  or  the  Payee 
may  be  aastained  withoat  any  peraonal  demand  for  payment  of  the 
maker.    AUain  v.  LasBonu,  583. 

89.  Note  Payable  at  Payee's  Plage  or  Business  imposes  npon  the  maker 
the  obligation  to  repair  to  the  place  apecified  to  make  payment.    Id. 

40.  Burden  or  PBOor  is  upon  the  Obuoor  where  the  payee  ia  in  poanesrioB 
of  a  note,  which  atipolatea  payment  at  the  payee'a  place  of  bnsuiesi,  ts 
show  hia  readineas  to  pay,  or  to  place  fonda  in  the  hands  of  the  payee 
for  that  parpoae.    Id, 

41.  NoncE  to  4n  Indobser  by  Mail  may  be  Given,  although  he  may  re- 
aide  in  the  aame  place  at  which  the  proteat  was  made,  if,  after  dne  dili- 
gence, hia  actual  reaidenoe  oould  not  be  diacovered.  Vigen  v.  OoHm, 
576. 

42.  BaRDEN  or  PRoor  in  an  Action  against  the  Maker  or  a  PrdmO' 
SORY  Note,  to  which  the  defenae  ia  fraud  or  want  of  oonaideratioo,  ii 
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upon  th*  plaintift  whetlier  the  indoraenMot  beapeoial  or  in  Uaak.  Mot- 
gtm  T.  Tatrborough,  663. 
tt.  Hboobb  IV  AN  AonoK  18  BvxDsircB  o#  THB  Sali  of  certain  goods  men- 
tioned  in  the  oonetable'e  retam  therein,  and  is,  to  that  extent,  admiflsibley 
bnt  it  does  not  prove  that  the  goods  sold  were  the  same  goods  for  whidh 
»  promissory  note  npon  which  a  present  action  is  pending  was  given.    Id. 

44.  Bill  of  Ooodb  Pubchaskd  bt  Dkfbndamt  is  not  Eyidxnob  of  a  sale 
in  an  action  against  him  by  the  transferee  of  a  note  alleged  to  have  been 
given  for  their  price.    Id. 

45.  Damaobs  Allowed  ov  thb  Rbtubn  ov  a  Pbotbstbd  Bill  ov  Ex- 
CHANOB  do  not  include  the  difference  in  exchange  between  the  place 
where  it  was  made  and  the  place  of  payment.  Robert  v.  Oommerekd  Baankt 
670. 

Bae  Aqbbot,  9-11;  Attaohmbnt,  1,  2;  Banks  and  Banking,  1,  8;  Oon- 
Buor  ov  Laws,  10;  Oontbacib,  7;  Dbgeit,  1;  Gma,  2;  3,  8;  SAun,  12. 

NEW  TEIAL. 

!•'  A  Coubt  should  not  Bntbbsain  a  Motion  bob  a  Nbw  Trial,  based 
npon  gnrands  wMoh  are  indaded  in  a  bill  of  exceptions,  without  first  re- 
qniring  the  party  to  waive  the  bill;  but  if  the  court  does  entertain  such 
motion  without  requiring  the  waiver,  an  appellate  court  wiU  not  refuse 
toconsider  the  bill     Wttt  v.  GwnUngham,  300. 

9L  Vbbdiot  will  not  bb  Sbt  abidb  as  bbino  aoainbt  Bvidbncb^  unless 
the  court  can,  with  confidence,  decide  that  it  is  unauthorised  by  the  tea* 
timony.    Jacob$  v.  Bangor^  062. 

S.  Vbbdiot  will  not  bb  Sbt  asxdb  as  bbino  Exobshivb,  unless  there  is 
nsismi  to  believe  that  the  jury  were  actuated  by  pasnon  or  by  some  undue 
influence  perverting  the  judgment.    Id, 

L  Nbw  Tbial  will  not  bb  Gbaitted  because  Jury  oonsidsrad  evidenoe 
wUdi  was  raoeived  without  objection.    Id, 

See  Plbadino  and  Pbaotiob,  27. 

NONSUIT. 
Bee  Plbadino  and  Pbaoikib,  21,  IM^  25. 

NOTABIB& 
See  Banks  and  Babkino,  3;  Nbootiablb  LraiBuiaom,  St. 

NUISANCE. 

PDBCBASEB   18   NOT    LlABLB   VOB    THB   GONTINVANCB    OV  A    NUUABOB    CQ 

the  property  porohased  until  after  he  has  been  asked  to  remove  ik    JbAn* 

iOiiT.  Lewi§,  406. 

See  Watbbooubsbs,  6. 

OUSTER. 
See  Dbkds,  18^  10. 

PABTNERSHIP. 

L  T&anbvbb  ov  Pabtnbbship  Pbopxbtt  in  SATisFAonoN  of  a  private  debt 

of  one  of  the  firm,  after  the  failure  of  the  partnership^  is  frandulent  and 
void  as  to  the  partnership  creditors.     Yale  v.  Fa2e,  803. 
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S.  Wbxbb  a  Covtbagt,  wmoR  is  Riquibkd  vt  Law  to  be  in  writiqg,  li 
mftde  with  one  of  two  pftrtnen,  in  his  individual  capacity,  the  oUisr  part- 
ner can  not  be  saed  for  the  oonsideration.    Harru  v.  iftfler,  138. 

S.  Intbbbbt  of  Onx  Partnxe  iv  PABTKEBsmpOoHCKBir  mat  bb  Sold  unxn 
EzBCunoK  for  his  separate  debt.    Aldrieh  y.  Wattaeet  485. 

4.  Fbopebtt  ov  Pabtnkuship  mat,  in  such  Cabi;  bb  Sold  nr  Pabgua 
when  the  articles  are  divisible  and  capable  of  being  allotted  to  the  par- 
chasers  without  injury  to  the  sale  of  the  residne.    Id. 

K.  Individuals  mat  bb  Liablb  as  Pabtnbbs  as  to  Third  PsBaom*  whileaa 
between  themselves  they  are  not    Alien  v.  Dwrn^  614. 

6w  Goods  Pubchased  bt  Onb  Partner,  in  his  own  Kamb  and  upon  hiaoivB 
credit,  although  used  in  the  business,  are  not  liable  to  be  seised  for  *  pii- 
Tate  debt  of  the  other  partner,  contracted  in  his  own  name,  and  entirely 
disconnected  with  the  business.    ItL 

7.  AXTAOHM BNT  OB  PARTNER'S  PROPBRTT  FOR  A  FiRM  DbBT  will  lie,  and  is 

not  defeated  by  a  subsequent  assignment  by  such  partner  in  trust  for  Ids 
creditors  under  the  statute  of  1836,  though  it  is  otherwise  under  tfaa 
statute  of  1838.    AUm  r.  WeUt,  757. 

H  AlTACHMBNT  OF  PaRTNBR's  SbPARATB  PbOPBRTT  FOR  A  FlRM  DlBrilBB 

precedence  at  law  over  a  subsequent  attachment  of  such  proper^  for  Ui 
individual  debt.    I<L 
9.  RBPBcnvB  Rights  of  thb  Parinbrship  CREDnoRS  and  the  crediton  «f 
its  individual  members  considered.    Id. 

See  Mbroer,  2;  Neootiablb  iNSERUMBHTi^  18b 

PATENTS. 
See  Grants. 

PAYMENT. 
See  BzBODiOBa  and  Adminisxrators,  7;  Nbootiabui  lHaxBOiiBni»ll 

PERSONAL  OOVENANTS. 
See  GoyBNAHTS,  2,  4,  8^  11, 18. 

PILOTS. 
See  Insuranob— Marinb,  1-3,  20-23. 

PLEADING  AND  PRACTICB. 

1.  AcmON  MAT  BB  MaINTAINBD  BY  THB  AUDITOR,  UPON  A  BOND  PaTABLB  Vt 

THB  Governor,  under  a  statute  authorizing  actions  for  the  ooQectkMi  of 

money  due  the  state  to  be  brought  in  his  name.   Auditor  t.  Woodnnf^  368. 
Si  Obuoation  of  a  Contract  is  not  Impaired  by  an  act  authorising  the  an- 

ditor  to  sue  for  a  demand  due  the  people  of  the  state,  upon  a  bond  prs- 

viously  given  and  made  payable  to  the  governor  and  liis  snooeasors.    Id, 
8.  Dbclaration  which  Charges  that  a  Bond  Sued  upon  is  thb  WBTtuio 

Obugatort  of  defendant,  need  not  allege  a  delivery  by  express  RTeniMBl. 

Id, 
4.  AcnoN  MAY  be  Pbosboutbd  on  a  Joint  OsuaATiON  in  the  sbom 

as  if  it  were  joiht  and  several^  under  the  laws  of  Arkansas.    Id* 
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5.  In  Aif  AonoN  upon  a  Jonrr  Gontbact,  if  only  one  of  the  oontnotiag 

parties  is  sued,  the  non-joinder  of  the  other  can  be  taken  advantage  of 
only  by  a  plea  in  abatement.    Lurton  v.  Oilliam,  490. 

Ow  Thihd  Pkbson  gax  not  Sue  on  a  Deed  between  two  other  penons,  al- 
though it  contains  an  express  covenant  for  the  performance  of  acta  lor 
snch  third  person's  benefit.    HaakeU  t.  Flint,  452. 

7*  Deolabation  in  AsstrMPSir,  or  in  case  ex  qtuiri  etmtractu^  most  nnite  all  tbs 
joint  contracting  parties  as  defendants,  bnt  it  must  not  unite  any  whose 
liability  is  not  strictly  and  absolutely  joint.    PatUm  v.  Magrath,  08. 

6.  Action  ot  Assumpsit  upon  a  Joint  Contbaot  is  not  sustained  by  proof 

showing  one  of  the  joint  defendants  to  be  liable,  and  not  the  other.    Id. 

9.  Where  Two  Replications  abe  Filed  to  the  same  Plea,  and,  upon  the 

plaintiff  refusing  to  elect  upon  which  he  will  rely,  the  court  orders  one 
of  them  rejected,  the  defendant  is  not  entitled  to  a  continuance  on  the 
ground  that  plaintiff  has  made  a  substantial  amendment  to  his  pleadings. 
WMsler  ▼.  Hicks,  454. 

10.  Receipt  Expressed  to  be  in  Full  op  all  Demands  may  be  pleaded 
in  bar,  though  it  is  not  sealed.    Tucker  v.  Baldwin^  884. 

11.  A  Written  Receipt  Expressed  to  be  in  Full  op  all  Demands  may 
at  law  be  shown  not  to  have  been  intended  to  release  the  particular  de- 
mand sued  upon.    Id. 

12.  Plea  which  Fails  to  Answer  the  Averment  that  defendant  had  no 
title,  in  an  action  upon  a  covenant  of  seisin,  is  insufficient  and  defective. 
Logan  v.  Moulder,  338. 

18.  A  Special  Plea  which  Amounts  to  a  Denial  of  an  allegation  which, 
in  the  first  instance,  the  plaintiff  would  be  bound  to  prove,  under  the 
general  issue,  to  sustain  his  action,  is  bad  as  amounting  to  the  general 
iasae;  but  where,  in  an  action  of  debt  upon  a  written  obligation,  the  de- 
fendant pleaded  specially  that  he  had  executed  the  writing  sued  on,  but 
averred  that  he  did  so  on  behalf  of  a  corporation  of  which  he  was  presi* 
dent,  under  the  seal  of  the  corporation,  in  conformity  to  its  by-laws  and 
for  a  corporate  debt,  it  was  held  that  such  plea  was  allowable,  and  that 
it  did  not  amount  to  the  general  issue.    PUman  v.  KirUner,  400. 

14,  Defendant  JusnpnNG  under  a  Writ  should  set  it  out  substantially 
in  his  plea,  showing  at  whose  instance  the  writ  issued,  the  time  whan, 
etc.  A  plea  that  "defendant,  as  constable,  by  virtue  of  sundry  ezeoa- 
tioos,  levied  on,"  etc.,  is  insufficient    Peiree  v.  hill,  308. 

16.  Pleading  a  Deed  with  Propert  op  the  Original,  and,  upon  oyer 
being  demanded,  filing  a  copy,  is  not  an  objection  of  which  advantage 
can  be  taken  by  demurrer.    Auditor  v.  Woodr%f,  368. 

lOw  Plea  to  the  Action  without  Oyer,  is  equivalent  to  a  waiver  of  every 
objection  to  the  form  of  the  oyer  granted,  or  its  sufficiency.    Id, 

17.  Demurrer  Prior  to  Passage  op  the  Revised  Statutes,  enabled  tbs 
party  to  avail  himself  of  any  defect  in  his  adversary's  pleading,  whioh 
would  have  been  fatal  to  it  on  a  general  demurrer  at  common  law,  with- 
out specially  alleging  the  grounds.    Id, 

18.  Advantage  mat  be  Taken  bt  General  Demurrer  of  a  material  va- 
riance between  an  instrument  pleaded  with  profert  as  a  deed  or  writing 
obligatory,  and  a  copy  thereof  filed  as  oyer,  when  the  latter  shows  simply 
a  mere  contract  signed  with  the  names  of  defendants,  bat  having  no 
affixed.    Id. 
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19.  OouB»  WILL  Nosnn  thi  Omubiov  of  Pbofsr  DBrmyoras  In  Um 
bOl,  although  no  dcnuimr  is  intorpoaed,  when  it  b  manifest  tliat  tha 
doorae  will  have  tha  efibet  of  depriving  them  of  their  l^gal  rigbta.  Her- 
nii0«o«T.  Hyhbard^  426. 

Vi  VfBMBM,  IX  AaauMPaiT  ro&  Goodb  Sold  and  deliyeced,  the  plaintHEi 
proved  that  the  defendant  had  admittad  the  receipt  of  the  gooda*  hat 
atated  that  aome  of  the  itama  in  the  aooonnt  ahonld  have  been  oed- 
ited  on  a  certain  written  agreement  made  fay  him  and  another  with 
the  plaintift,  it  ia  not  error  to  allow  the  plMntiflW  to  inirodnce  in  evi- 
dence the  written  agreement  referred  to  by  the  defendants  JUekard- 
mmv.SL  Joaeph  Iron  Go, ,  460. 

tt*  Failuux  to  Provb  a  Stbiotlt  Joiht  Lulbiutt  d  Fatal  npon  a  mo- 
tion for  a  nonaoit,  in  an  action  in  which  the  dedaration  chargea  n  joint 
contract  by  the  maater  and  owner  of  a  veaael*  and  aUiQgea  a  loaa  through 
negligence.    PixUon  v.  Magrath^  98. 

tk  VABiAKoa,  WHIN  FATAL.— Where,  in  an  action  on  a  jail  bond»  it  appeara 
that  the  aom  named  in  the  bond  ia  difEuent  from  the  amoont  for  whidi 
Judgment  waa  rendered  and  execution  iaaned,  thia  conatitntea  n  varianea^ 
and  the  court  muat  either  oxdude  the  execution  horn,  evidenoe,  or  hold 
that  it  doea  not  aupport  the  iaaae.    Avery  v.  Lewia,  203. 

tt.  ViHUB  nr  BiABonr  or  Bxxocttiov  will  not  Ck>NTBOL  where  the  body 
thereof  ia  dated  in  another  coun^,  and  it  appeara  that  the  oaae  waa  tried 
and  the  judgment  entered  in  that  county.    Id, 

Mi  Nonsuit  without  Plaintijt's  Consbnt  can  not  be  granted.  /Xooe  t. 
2)aai^457. 

9k  PLAumn  HAS  a  Bight  to  havx  Svxrt  Qubbzuut  ov  Fact  in  hia  caaa 
tried  by  a  Jury;  and  to  nonauit  him  on  the  trial,  againat  hia  conasn^ 
wenld  be  an  infringement  of  that  rights    Id, 

SS.  A  Pabtt  can  not  Ck>MFLAiy  or  a  Chabob  which  waa  given  at  hia  ia- 
atanoe.     Tucktr  v.  BaJdwit^  384. 

S7*  Upon  a  Bill  of  Bzokftionb  aetting  forth  the  facta  proved  at  the  trial, 
the  appellate  court>  there  being  no  conflict  in  the  evidence,  and  no  dia- 
pate  aa  to  the  credilnli^  of  the  witnoaaoa,  will  decide  whether  the  v«r> 
diet  confonma  to  the  facta,  and  if  in  ita  opinion  it  doea  not,  a  new  trial 
will  be  granted,  althou|^  the  trial  court  and  juzy  both  ooneimed  la 
their  coneluaioiia.    Ftr  Tucker,  P.    Oatenor  v.  Faamefar,  221. 

21.  Whkbb  Bill  or  Bzcbftions  States  that  Cxbtaix  FAOfs  Apvbabid^ 
thia  court  muat  take  it,  that  tiieae  facta  were  undiapntad  or  ooaoeded  by 
both  partiea.    Boaeh  v.  Packard,  186. 

29.  iNSUFnoiSNCT  OF  THx  BviDENGB  TO  SUSTAIN  A  Vkbdiot  Can  ttot  be  aa- 
aigned  aa  error,  unleaa  the  record  ahowa  that  it  containa  all  the  evidanci^ 
and  that  a  motion  for  a  new  trial  waa  made  and  overruled.  Bkkardam 
V.  SL  Jomph  Iron  Co.,  4aa 

30.  Opinion  of  thb  Tbial  Goubt  aa  to  the  admiaaUulity  of  evidaooe  will  bt 
preaumed  correct,  unleaa  the  record  ahow  it  to  be  otherwiaa.  Do$  v. 
Reagan,  468. 

31.  Dbmubbbb  to  Evidbnob  ss  an  Unusual  and  Antiquatbd  PBAcnoi, 
calculated  to  auppreea  truth  and  jnatioe,  and  ia  allowed  or  denied  by  tha 
court  in  the  exerdae  of  a  aound  diwvetion.    StaU  v.  Soper,  885. 

32.   iNFORBfALITT  IN  A  GiTATION  DOBS  NOT  AMOUNT  TO  A  DiSOOBnNUANCB,  al« 
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thoogh  defendanVs  ezoeption  for  informality  was  siuiained,  and  an  or- 
der of  oomrt  entered  requiring  a  new  dtation.    Lap^  v.  SmiUh,  560. 

tL  Wait  or  OaiODrAL  Smotoiia,  Diuotin o  Profbbtt  to  bb  Attachid, 
HAT  BB  Ambndbd^  l^  leave  of  the  oonrt  of  oommon  pleas,  so  as  to  make 
the  prooees  in  form  a  writ  of  attachment.    Ordvoaiy  v.  WUXmr^  663. 

SC  OovNSBL  DouBmra  whbxhbb  Ju&t  Undbbstakd  Ghabob  or  not,  should 
reqaeet  such  a  ohaige  as  will  remove  all  doabt.    Jacobs  v.  Bangor,  652. 

S5.  Apfbllatb  Court  can  Take  Judicial  Coonizahob  only  of  what  ap- 
pears on  the  truisoript,  where  no  diminution  has  been  suggested.  Au» 
ditor  V.  Woodr%f,  368. 

M.  Gbbtiokabi  to  Cobbeot  a  Tbansobipt  is  never  awarded  to  supply  mat- 
ter which  would  enable  the  court  to  reverse  a  judgment,  unless  tbs 
diminntion  can  be  disoovered  from  the  transcript  itself.    /<f. 

See  Bahxb  and  Banking,  5;  Cobpokations,  5,  6,  11,  12,  19,  20,  22;  Oo&n, 
8;  BzBOUTOBS  and  Administratobs,  3;  Invanot,  2;  Insubanob,  9,  15| 
Ihtbbbbt;  Judoxbntb,  2;  Jubt  and  Juborb,  3;  Mandamus;  Nbqo- 
tiabui  Inbibuicbnts,  30,  31;  Kbw  Trial;  Pbooibb,  3;  Witnb8BBB,  4. 

POSSESSION. 

FOflnsnoN,   1;  Boundabixs,  2-4;  Co-tbvanot,  8;  FkAim- 
uiiBn  CoiryBTANOBs,  1,  3;  Qms,  6;  WATBBOOUBaBSi  A 

POWERS. 

;  11;  AnoBNir  and  Client,  1;  Evidbnob,  17;  BuwiaiM 

Administrators. 

PREFERENCE  TO  CREDITORS. 
See  AssiONKBNTs  for  Bknetit  OF  Cbbditobs. 

PRESCRIPTION. 

PoaSBSSION,  2;  HlOHWATB,  4,  5,  7;  MOBaOAOH^  1. 

PRESUMPTIONS. 

Pdhbbsion,  3;  Cobpobations,  17,  21;  Bvii>B«o%  8; 
waii^  7|  Ibbubavob,  13;  Soybreiontt,  3;  Watbbooubbbs  26^  S8. 

PRINCIPAL  AND  AGENT. 
•  See  Aosnot. 

PRINCIPAL  AND  SURBTT. 

See   SURBTTSHIP. 

PROBATE  COURTS. 
Sae  BxiouTOBs  and  Administratob8»  21* 

PROCESS. 

L  Maabvratb  oan  not  Dblboatb  his  AuTHOBirr  in  appointing  tMtttt* 

ent  person  to  serve  process.    KeUjf  v.  Paria,  199. 

%  Such  Affointkbnt,  Madb  in  Blank  Writ,  is  Void,  and  tiiosa  whm 

^     attempt  to  act  under  it  are  trespassers.    Id, 
Am.  Dxo.  Yol.  ZXXni— 62 
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f.  Waht  or  AuTHOBRT  IN  PsBSOK  Servino  Wiut  ow  Attaohmhot  nay 
be  takfln  adTantaga  of  at  any  time,  and  is  not  waired  bj  lailag  to  taka 
advantage  of  it  by  plea  in  abatement.    /dL 

PROTEST. 
See  NiQonABLK  Instbumxnts,  29,  90^  82»  S8»  4& 

QUIET  ENJOYMENT. 
See  CoTBNANTS,  5,  10,  IS. 

BECOBDS. 
See  BvxDXNCB,  1,  2,  4,  8,  9. 

BEBfAINDEBS. 
See  DKBD8,  17. 

BBSCISSION  OF  CONTBACIS. 
See  CXuneBAon,  9,  10;  Sales,  8, 10-12;  SPEczno  PnuoBMAirai^  1. 

SALES. 

I.  Wheri  tx  as  Aanov  to  Rbooyer  fob  B&bacs  ov  ah  Alleged  Wa»> 
BANTT  of  the  quality  of  a  lot  of  tobacco  parchaaed  by  the  plaintiff  of  the 
defendanti,  the  pUuntififs  introduced  in  evidence  a  bill  of  sale  of  the  to- 
bacco Bi^ed  by  the  defendants,  which  recited  that  it  was  "good  firtt 
and  second  rate  tobaccoi"  and  proved  by  parol  that  it  was  not  SDch 
tobacco,  parol  evidence  is  admissible  on  the  part  of  the  defendant  to 
show  that  the  bill  of  sale  was  not  intended  as  a  warranty  of  the  quality 
of  the  tobacco,  bnt  was  simply  a  receipt.     ToweU  v.  Oatewood,  437. 

2l  Wabkantt,  to  be  Valid,  must  be  Made  at  the  Time  o#  Sale;  or  if  made 
afterwards,  mnst  be  npon  a  new  consideration.    Id. 

S.  PuBOHASEB,  to  Bbooves  THE  PcBCHASB  MoNET  paid  or  danuigcs  on  the 
sale  of  any  article  or  commodity,  on  the  ground  that  it  ia  inferior  in 
quality  to  what  it  waa  repreaented  to  be,  most  allege  and  prove  eithet 
fraud  or  an  expreaa  warranty.    Id, 

L  Wabrantt  mat  be  Cbeated  without  THE  Use  of  ant  Pabtioulab 
WoBDS  or  form  of  expression;  but  there  is  a  distinction  as  to  the  laga] 
effect  of  expressions  when  used  in  reference  to  a  matter  of  faot,  and  when 
used  to  express  an  impression  or  opinion.    Id.  * 

A.  Positive  Rkpkesentation  Eelatino  to  a  Matter  of  Fact  constitntea  a 
warranty;  as  that  a  ship  is  an  American  or  French  ship,  or  that  the  crew 
consists  of  so  many  hands.  But  where  the  represeutation  relates  to  that 
which  is  a  matter  of  opinion  or  fancy,  as,  for  example,  the  value  of  a 
horse  or  painting,  it  is  to  be  regarded  aa  an  expression  of  opinion  rather 
than  such  a  verification  of  a  fact  as  will  amount  to  a  warranty,  nnleaa 
that  idea  is  excluded  by  an  express  warranty,  or  such  other  declaration 
as  leaves  no  doubt  of  the  intention  to  make  a  warranty.    Id, 

C  Statebient  in  a  Bill  of  Sale  describing  tobacco  sold  as  "good  first  and 
second  rate"  tobacco,  unaccompanied  by  any  other  assurance  of  qualilj 
can  only  be  regarded  as  what,  in  the  opinion  of  the  vendors,  was  iti 
appropriate  designation,  and  not  as  an  undertaking  or  warranty  of  it» 
quality.    Id. 
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?•  Wabsahtt  ov  SouHDirxss  WILL  HOT  Bi  LfviBRXD  upoo  the  nle  of  per- 
muJ  property.     Weai  t.  Ommhighamt  300. 

&  Stofpaob  nr  TaAirsiTn  dobs  not  Rescind  tbs  Contract  or  Sale;  it 
mmply  restores  the  render  to  hia  lien,  by  placing  him  in  the  same  poei 
tion  as  if  he  had  never  parted  with  the  possession.  NtwhaU  v.  VargcUf  617. 

9.  Past  Patment  Made  on  Account  of  Goods  can  not  be  recovered  back 
by  the  vendee  after  a  stoppage  in  transUu;  but  the  vendee  may  have  the 
benefit  of  such  payment  in  extinguishing  a  proportionate  amount  of  the 
vendor's  claim  for  the  balance  due  him  on  the  contract  price.    Id, 

IOl  Vendor  biay  Rescind  a  Sale  Effected  bt  False  and  FRAUDnuDrv 
Representations  of  the  vendee,  and  maintain  trover  against  such  ven- 
dee for  the  goods  without  a  demand.     ThuraUm  v.  Blaftehard^  700. 

11.  Vendor  Rescinding  a  Sale  for  Fraud  must  Rbstobe  the  Oohsid- 
ERATioN  if  it  has  been  paid.    Id. 

12.  Vendor  Need  not  Restore  the  Veitdsb's  Kote  given  fbr  goods  frand- 
ulently  purchased,  before  rescinding  the  sale  and  suing  for  the  goods, 
whether  the  note  be  negotiable  or  not,  if  it  remains  in  the  vendor's 
hands,  and  is  produced  at  the  triaL    Id, 

13.  Title  to  Chattel  Passes  bt  Delivert  thereof  to  a  person  under  a  prom- 
ise by  him  either  to  return  it  or  pay  a  sum  of  money  therefor  on  a  oer^ 
tain  day,  and  he  may  sell  the  chattel  before  that  day.  Dearborn  t» 
Turner,  690. 

See  AuonoNs;  Executors  and  Administrators;   Fraudulent  Oovyxt* 
ANOBS;  Gbowino  Trees,  1;  Sheriffs,  8;  SHippnro,  11. 

SEASHORE. 
See  Watercourses,  12;  27. 

SEISIN. 
See  CovBsrAHTB,  4^  6,  7;  Pleading  and  Praotboi,  12. 

SET-OFF. 

Dmv  Dub  thb  Defendant  and  Another  is  not  a  proper  set-off  in  an  aotioii 
against  him  for  his  separate  debt.  RieKardaon  v.  Si.  Joseph  Iron  Gx,  40Ol 

SHERIFFS. 

1.  Measure  of  Damages  in  an  Action  against  a  Sheriff  and  lus  sureties 

upon  his  official  bond,  is  the  loss  suffered  by  the  party  by  reason  of  the 
breach  of  the  condition  of  the  bond.    Perkino  v.  Oilea,  240. 

2.  Amount  of  the  Debt  is  not  Necessarilt  the  damages  which  a  oreditof 

sustains  by  the  sheriff's  permitting  a  debtor  in  execution  to  escape.    14, 

8.  A  Sheriff  is  a  CoMPEtENT  Witness  to  prove  that  he  had  not  given  notice 

of  the  time  and  place  of  sale,  as  required  by  statute.    Vakntku  v.  Coolqfp 

166. 

See  Executions,  4,  10-12,  19. 

SHIPPING. 

1.  Master  of  a  Vessel  can  not  Cause  the  Imprisonmbnt  on  Shore  of  a 
mariner,  when  his  vessel  is  lying  in  a  foreign  port,  as  a  punishment  for  a 
previous  offens<^.    He  is  allowed  to  resort  to  tins  in  oases  of  pressing 
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neoewity  only,  and  m  a  pnoMtian  agdast «  cUsgor  tfait  may  thfwrtwi 
the  tmmI  or  orew  or  mMter  by  ra—on  of  the  inariiMrt  prwnoe.  JSiHi- 
diiv<oi»  ▼•  'SMO*  407. 

&  JTUBT  ABS  THB  JUDOBS  OV  WHAT  Ck>H8nrum  A  FaMBBSKKQ  KiaBSSTTr  that 

will  justly  a  master  in  impriaoiuiig  a  marinflr  on  ahoreb    Id, 

Sb  AoBinaENT  with  Somb  ov  the  Qwitkbs  ov  a  Ysgsan^  that  frnglit  ahall 
be  oairied  thereon  for  a  oompeii8ation»  whioh  is  to  redonnd  to  the  sole 
benefit  of  those  owners  with  whom  the  agreement  is  made,  wiU  not  bind 
the  owners  who  were  not  parties  thereto,  to  any  liability  for  the  loss  of 
the  freight  that  may  be  shipped  theremider.    Janes  v.  Sinu,  313^ 

4i  Dbvxatxon  vbok  a  Pbucbzbxd  Bouts  is  not  Justified  by  any  ordinary  or 
temporary  obstmotion.  On  diaoovering  tempocacy  obstractiona  to  his 
voy^Spt  the  master  should  not  take  a  roate  di£farent  from  the  one  agreed 
npon,  bat  shoald  await  their  removal,  or  notify  the  shipper  of  the  im« 
practicability  of  prooeeding.    ffamd  ▼.  BayneBj  54. 

S.  CoNTBAOT  TO  Gabrt  Ooods  IS  NOT  DissOLYSD  by  the  eTJatwiow  of  tem- 
porary obstructions  to  the  prosecntion  of  the  voyage.    Id, 

d.  Danobbs  ov  KATiOATioar  do  not  include  dangers  atidiig  from  n  canal's  bo- 
oominffimnasaable.    Id, 

?•  Altebation  Df  A  VoTAOE  whereby  the  vessel  proceeded  by  sea,  instead  of 
throogh  n  canal,  renders  the  carrier  responsible  for  the  loss  of  the  prop- 
erty, althoogh  the  canal  was  temporarily  obetmcted.    Id. 

&  MaBTBR  AMD  OWHBB  OT  A  VeSSBL  lUT  BE  SBVXBAXX.T  HeLD  LiABLB  fOT 

loss  of  goods  delivered  for  transportation,  bat  they  can  not  be  held  eo 
Jointly.    PaUtm  v.  Magrath,  9a 
fi.  JoDiTAotiovovAssuiiPaiTOANiror  BE  Sustained  against  the  master  and 
owner  of  a  vessel,  to  recover  for  goods  destroyed  throogh  negligence.  Id, 

IOl  TOBXfBABOB   IS   BbSFONSIBLE   VOB   ALL  InaODIATE   INJUBBOUS    CoNSB- 

QUBNCOB  oocasioned  by  his  acts,  thoagh  they  migbt  have  been  averted  by 
the  ezeicise  of  skill  and  care  on  the  part  of  the  injared  person.  Thus  if 
a  vessel  sink  from  the  efieots  of  a  coHision,  the  otiier  vessel,  if  in  faolt, 
will  be  responsible  for  the  loss  thus  occasioned,  thoagh  proper  ezertioDa 
on  the  part  of  the  master  and  crew  of  the  injured  vessel  rai^t  have  kept 
her  ailoai.    Phmrm  v.  Skwatt^  817. 

11.  Vendob  IS  loABLB  TOR  Fbeiobt  AND  Ghabobs  ou  goods  Stopped  ta 
ircMWtiM,  i^iile  on  board  a  ship  belonging  to  his  vendee,  and  the  latter 
has  a  lien  on  the  goods  for  the  same.    NewhaU  v.  Vargaa,  617. 

ISL  Lien  bob  Fbeioht  is  not  Lost  if  the  goods  be  taken  from  the  possss 
sion  of  the  owners  in  kwitmn^  or  by  operation  of  law.    Id, 

13l  Vendob  can  not  Set  oiv  against  a  Lien  bob  FBEixm;  any  daimel 
his  against  the  Bstale  of  his  vendee,  after  a  comnussion  in  insotveBsy  has 

See  OoxMON  Cabbiebs,  1. 

SLANDER. 

t.  In  Slandeb,  Mauce  is  an  Essential  Inqbedient  of  the  canae  of  so* 
tion.  This  the  law  generally  implies  from  the  mere  nttersnoe  of  slander- 
ous words;  but  where  words  are  spoken  in  the  earereise  of  a  social  doty, 
or  under  droumstances  which  show  a  good  motive,  or  by  a  person  inter* 
ested,  or  to  a  person  interested,  provided  they  were  spdien  bona  JSde, 
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with  «  view  to  the  interetti  of  the  partiee  concerned,  each  oommtiniaa- 
tions  are  privileged,  and  ezproes  malice  must  be  shown.  FarU  ▼.  Starbep 
636. 
IL  liiRX  81CRBCT  IN  A  CoHKumcATioK  IS  NOT  SUFFICIENT  to  removo  the 
implication  of  malice;  but  taken  in  connection  with  other  circamstanoea^ 
it  may  confirm  the  inference  that  it  was  done  from  a  good  motive.    Id* 

SLAVERY. 

1.  Suit  fob  Fbskdom,  Pboof  of  Pedigkes  in. — In  a  snit  to  determine  the 
freedom  of  one  claimed  as  a  slave,  the  white  appearance  of  the  person  is 
only  prima  foot  evidence  of  freedom.     ChanctHor  v.  MiUy,  521. 

8.  Bbputation  of  having  been  Born  a  Slave  is  Admissiblb  £vn>E2rcnB» 
WHEN. — After  the  lapse  of  forty  years  proof  of  pedigree  is  xnateriaL   IdU 

See  Wills,  3. 

SOVEREIGNTY. 

1.  Spanish  Jubisfbudbncb  Treated  the  Pbopebtt  in  thb  AmtRiOAW  Poa- 

SBsaiONS  as  vested  in  the  person  of  the  sovereign,  and  not  in  the  state.. 
Mayor  qfMobUe  v.  Etlava^  325. 

2.  ]>SUNXATI0N  OF  SPANISH  PoLiCY  towards  her  American  possessions.    IdL 
8.  Law  Pbbsuices  that  a  Geant  of  the  Pubuo  Domain  vt  a  Pubuo  and 

responsible  officer  claiming  the  right  of  disposition,  is  authorized  by  the 
government  which  he  represents.     Id. 

See  Watebcoubses,  14,  17. 

SPECIPIC  PERFORMANCE. 

L  Sfeoifio  Execution  of  a  Contbact  will  not  be  decreed  where  a  per^ 
has  treated  it  as  rescinded,  by  bringing  an  action  to  recover  back  the  con- 
sideration paid.    Ilerringtaa  v.  Hubbard,  426. 

2.  A  Person  can  not  Recover  in  an  Action  at  Law  the  consideration* 
paid  on  a  contract,  and  at  the  same  time  proceed  in  a  court  of  equity  for 
a  specifio  performance  of  the  same  contract.     Id. 

8.  An  Action  to  Recover  Damages  for  the  non-performance  of  a  contract 
may  be  proceeded  in  concurrently  with  proceedings  in  equity  to  compel 
a  specific  performance.    Senihle,    Id, 

4.  Specifio  Performance  is  Decreed,  as  a  Matter  of  Ck>URSE,  when  the 
contract  is  in  writing,  is  certain,  fair  in  all  its  parts,  for  an  adequate  con- 
sideration, and  capable  of  being  performed;  and  also,  in  a  proper  case, 
where  the  party  has  lost  his  remedy  at  law.     Rogers  v.  Sauiidera^  635. 

ft.  Partt  Seeking  Specific  Performance  must  Show  that  he  has  not  been 
guilty  of  laches  or  negligence,  but  has  taken  all  proper  steps  towards  a 
performance  on  his  part.    Id, 

lib  Ck)KTRAcr  Binding  on  One  Party  only,  may  be  decreed  to  be  specific- 
ally performed,  and  where  the  contract  is  binding  at  law,  want  of  mutu- 
ality is  no  objection  to  the  making  of  such  decree.    Id. 

7.  Where  Binding  Efficacy  of  Contract  has  been  Lost,  at  Law,  by 
lapse  of  time,  courts  of  equity  grant  relief,  when  time  is  not  essential  to 
the  substance  of  the  contract.    Id. 

8w  Time  is  of  the  Essence  of  a  Contract  when  the  mere  effluxion  of  time 
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renden  the  thing  aold  of  greater  or  leai  valae,  and  also  when  it  has 
ezpresaly  agreed  by  the  contract  that  time  shall  he  eaaentiaL    And  ia 
•noh  caaee  eqnity  will  not  decree  specific  performance,    /ct. 

9.  Equity  will  mot  Dexjbxe  Speoifio  Psbvobmancx  of  a  ccmttact  for  the 
sale  of  land,  where  the  party  applying  for  the  decree  has  pennitted  tiio 
time  for  performance  to  pass  by  without  performing,  and  Ib  nnable  to  gii^e 
any  sufficient  excuse  for  doing  so,  and  there  is  no  evidence  of  acqni- 
esoence  on  the  part  of  the  other  party,  in  the  delay.    Id, 

IOl  Matbbial  Chanqb  m  Valub  of  ths  Pbops&ty,  making  a  great  change 
in  the  condition  of  the  parties,  will  prevent  equity  from  giving  raliaf 
against  lapse  of  time.    ItL 

11.  Want  of  Motualitt  in  Remedy  fob  Breach  of  Contbacz  !■  an  in- 
superable objection  to  a  decree  for  its  specific  performance,  where  there 
is  no  compliance  with  its  requirements,  although  it  is  no  objeotioo  where 
there  has  been  such  compliance.    Id. 

iS.  Bulb  that  Spbcific  Pebfokbiancb  of  a  Ck>NTRAOT  Rblatxho  to  Pm&- 
80KALTT  will  not  be  enforced  is  limited  to  cases  where  compensation  in 
damages  furnishes  a  clear  and  adequate  remedy.    Clark  v.  FUnt,  733. 

13.  AasioNBB  OF  A  Vessel  mat  be  Decreed  SpsciFiGALLr  to  Pebfobm 
a  written  agreement,  entered  into  by  his  assignor  with  the  plaintiff  for  a 
valid  consideration  to  hold  half  the  vessel  subject  to  the  plaintiffs  crder 
where  the  assignment  is  taken  with  notice  of  the  agreement.    Id. 

See  Lotteries,  3. 

STATUTE  OF  FRAUDS. 
1.  Vbbbal  Contract  is  Void  in  toto,  by  the  statute  of  frauds,  where  by 
its  terms  it  is  not  to  be  fully  performed  within  one  year.    FaoU  ▼.  Emer- 
9011^  205. 
S.  Suit  mat  be  Brouoht  on  a  Parol  Contract  for  the  sale  of  lands,  after 
the  same  has  been  fully  executed,  and  nothing  remains  to  be  done  except 
tto  pay  over  the  purchase  price.    LintcoU  v.  McInUre^  602. 
B.  Contract  which  mat  be  Performed  within  a  Year  is  not  within  the 
provision  of  the  statute  of  frauds  in  reference  to  time.    Id. 
See  Basements,  2;  Equity,  10;  Partnership,  2. 

STATUTE  OF  LIMITATIONS. 

1.  Statute  of  Limitations  Operates  upon  a  Demand  against  an  Ab- 
sent Debtor,  from  the  time  of  his  return  to  the  jurisdiction  of  the  state, 
though  there  is  no  saving,  reservation,  or  exception  in  the  act  itself,  rela- 
tive to  the  time  the  inhibition  shall  commence,  where  tiie  debtor  Ib  out 
of  the  state  when  the  cause  of  action  accrued.    Smith  v.  Mitchell^  119. 

U.  Statute  of  Limitations  of  South  Carouna  is  to  be  Construed  con- 
junctively with  statute  4  Anne,  c  16,  which  provides  that  limitations 
upon  a  right  of  action  shall  remain  in  abeyance,  where  the  defendant  ia 
beyond  the  seas  when  the  right  accrues.     Id. 

S.  Acknowledgment  bt  the  Defendant  that  the  items  in  the  plaintiff's  ac- 
count are  just,  but  that  he  has  some  offsets  thereto,  and  a  subsequent 
promise  to  settle  all  differences,  and  account  fairly,  and  not  to  take  ad- 
vantage  of  the  statute  of  limitations,  is  not  sufficient  to  remort  the  bar 
of  the  statute.    SuUon  v.  Burruss,  246. 

See  CO-TENANOT,  3. 
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STATUTES. 

WoBD  "  Mat,  '  ob  Words  *'  Shall  bx  Lawtul,**  naed  in  « itatate,  are 
mandatory,  wbarever  the  act  to  be  done  under  the  statnte  ia  to  be  done  bj 
a  pablio  officer,  and  either  conoems  the  public  interest  or  affscta  the  righta 
of  thiid  peraona.    Ex  parte  Smontotit  320. 

See  EviDBNcx,  9;  Jir&isDicmoN. 

STOPPAGE  IN  TRANSITU. 
.    See  Salss,  9,  10;  Shipfino,  U. 

STREETS. 
See  HiOHWATs;  Watkbgoubsxs,  16,  27. 

SUBROGATION. 

1.  Subrogation  ov  Assionbb  to  Lien  of  Vbndob. — The  assignee  of  a  note, 
given  in  part  consideration  for  the  purchase  price  of  land,  to  secure  the 
payment  of  which  the  vendor  reserved  the  legal  title  in  himself,  is  enti- 
tled to  have  his  debt  satisfied  out  of  the  land.  Oraham  v.  McCamplK^ 
126. 

9L  No  Distinction  oan  bb  Drawn  between  the  cases  of  a  legal  title  con- 
veyed and  a  legal  title  reserved,  to  secure  the  jpayment  of  a  debt.     Id, 

SURETYSHIP. 

1.  Surety  may  in  Equity  Compel  his  principal  to  discharge  the  debt 
Pride  v.  Boyce,  78. 

8.  Surety,  on  a  Joint  and  Several  Bond,  may,  in  equity,  compel  the 
personal  representative  of  his  principal  to  discharge  the  debt  in  advance 
of  simple  contract  debts  and  on  an  equality  with  the  specialty  debts  of 
the  estate;  but  if  he  himself  pays  the  bond,  hia  claim  against  the  estate 
will  be  merely  that  of  a  simple  contract  creditor.     Id, 

S.  Equity  will  Infer  that  a  Bond  was  Made  Joint  by  Mistake  if  ic 
is  given  for  a  pre-existing  liability  of  one  of  the  parties,  the  other  party 
being  merely  a  surety,  and  will  treat  it  as  if  joint  and  several,  in  favor 
of  the  surety.    Id. 

4.  Obuoation  of  Sureties  on  an  Official  Bond  is  not  Dissolved  by 
failure  of  the  governor  to  approve  and  indoi*se  it,  although  a  statute  of 
the  state  providing  for  such  bonds  requires  the  approval  and  indorsement 
to  be  made.    Auditor  v.  Woodi^,  368. 

See  Executions,  14,  15. 

SURVEY. 
See  Deeds,  4;  Grani's,  1. 

TAXATION. 

1.  Tax  AasiasxD  by  Selectmen  of  Tows  for  Object  not  within  their 
corporate  powers,  is  illegal  and  void,  and  the  selectmen  are  liable  for 
property  sold  to  satisfy  such  tax.     Drew  v.  DavM^  213. 

SL  Where  Tax  for  Legitimate  Purposes  is  Blended  with  an  illegal 
tax,  by  the  vote  creating  both,  the  whole  proceeding  is  void,  and  the 
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mfttlerttiiidiMtlMni^iioTotohad  Ima  taken  impoiiqg  ft  tucior  mmf 
pwpoM.    Id, 
S.  BuLi  ov  Damaom  in  Aonov  aoainst  SELKcnixir  for  yrmwitj  nld  to 
mtiaSj  imUwfiil  tftx,  is  the  value  of  the  property.    Id, 

TENANCY  IN  COMMON. 
See  Oo-TBNANOT,  2,  8;  Tbb8pa8B»  2. 

TOWNS. 
See  Emzhbtt  Dokaiv,  4;  Hiohwatb,  1,  4;  Taxaixor*  L 

TBESPASS. 

1.  Pkbsok  mat  Tubm  mo  tbm  Bqab  GAnui  wioogfiilly  found  in  liie  in- 

oloeuee,  and  if  they  are,  in  ooneeqnence,  lost,  he  will  not  be  Iinbk 
therefor.    Hwnphrey  ▼.  IhuglatB,  177. 

2.  TRI8PA88  QuARH  Olausux  Lies  bt  oks  Tknaht  IN  Ooiouur  9ffiat^ 

another,  for  the  wUlfal  and  forcible  deetmctian  of  the  oonuson  mmnaij. 
Maddox  ▼.  Ooddard,  604. 

See  AoonsioN,  2;  GoBFoaATiova,  IS;  Pnoani^  2L 

TROVEE. 

1.  Gbnxhal  Owvkb  ov  Chattel  can  not  Maiktaik  Tkotib  therefor  dar- 

ing the  oontinaAnce  of  a  definite  term  for  which  he  liaa  parted  with  the 
poaaeaeion  of  it.    Svfi/t  v.  Moadey,  197. 

2.  Bazlob  mat  Maintain  Tboyxs  for  Chattel  bailed  by  him  for  a  definite 

term,  when  the  bailee,  without  the  baUor'a  consent,  pnte  it  to  a  nee  dif- 
ferent from  that  for  which  it  was  bailed.    Id, 

8.  Whsbx  Lessee  ov  Chattel  Sells  it  daring  the  oontinnance  of  the  term 
for  which  it  was  leased,  the  lessor  may  maintain  trover  therefor.    Id, 

4.  Demand  in  an  Action  of  Trover,  is  only  evidence  of  a  conversion,  and 
not  necessary  to  be  proven  where  there  is  an  actnai  conversion.  Homdtm 
V.  Dyche,  130. 

ft.  PCTBGHASER  VROM  A  VeNDEE  IN  A  CONDITIONAL  CONTRAOT  Or  SaLB,  before 

the  performance  of  the  condition,  is  guilty  of  conversion  when  he  treats 
and  claims  the  property  as  his  own,  and  states  thftt  the  owner  must  look 
to  the  original  vendee  for  payment.  Trover  may  therefore  be  maintained 
against  him  in  the  absence  of  any  demand  for  possession,    /d. 

See  Orowinq  Trees,  1;  Mortgages,  10;  Sales,  10. 

TRUSTS  AND  TRUSTEES. 

Trust  is  not  Created  bt  a  Written  Aoknowledombnt  by  one  par^ 
thftt  another  is  entitled  to  certain  property,  without  proof  of  a  ooniidenk 
tion  for  such  acknowledgment.     Thompson  v.  Branch,  153.' 

See  AoBNOT,  6;  Bona  Fide  Purchasers;  Charitable  Uses,  1;  OoircRAOfB^  L 

USAGE. 
See  Bailments,  3;  Insubanob,  22,  28. 

USURY. 

To  CoNsmiTTB  UsuBT  it  is  essential  that  there  be  a  loan  id  mooqr*  JMi 
▼.  Hmenon,  206. 
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VASIANCE. 
866  FUADIHO  AKD  PKAcnai»  18»  82. 

VENDOR  AND  VENDEE. 

1«  A  VXMOXX  IN  POflBBSSION  CAN   NOT   SeT  UP  AN   OtJTSTANDINO  TOLI  in 

A  third  perwHi  m  a  defense  to  aa  action  brought  to  reoover  the  parehaae 
price  of  the  land.    Larkin  v.  Bcmk  0/  Montgomery,  324. 

2.  PuBCHASEB  OF  Lanj),  undxr  A  CONTRACT  OF  Sale,  Can  do  nothing  to 
the  prejudice  of  his  vendor's  rights  so  long  as  the  relation  oontinues. 
MecuiotoB  V.  Hopkins^  140. 

S.  Vendor's  Right  to  Immunitt  from  Acts  to  his  PRBJimxoB  bj  a  pur- 
chaser in  possession  does  not  depend  on  the  vendor's  having  title  to  the 
land  at  the  time  of  sale.    liL 

4.  Vindeb'b  Eztinquishmxnt  of  an  Inoumbrang^  inures  to  the  bene6t  of 
the  vendor,  and  entitles  the  vendee  to  a  proportionate  abatement  of  the 
purchase  price.    Id, 

Bee  Arbitration  and  Award;  Contracts,  2,  8,  9-11;  BQUirr,  10;  VuLVih 

ULINT  CONYKTANOBS,  1;  NuiBANaB,  1. 

VENUE. 
See  OoBFOBAXioN8»  6^  6;  Plbadxnq  and  PRAOfWB.  A 

WARRANTY. 
See  CoTBNANni  8,  6, 10;  Inscranob,  1»  19,  20ii  2S;  SALiSy  l-7« 

WATERCOURSES. 

1.  Obstructions  in  an  Artificial  Channbl  throu^  which  there  ezistB  a 

prescriptive  right  to  flow  the  waters  of  a  lake,  though  occasioned  l^  nat- 
ural causes,  may  be  removed  by  the  persons  whose  lands  are  overflowed 
by  the  rise  in  the  lake  incident  to  the  diminished  capacity  of  its  chan- 
nel of  dischaige,  without  there  being  any  right  on  the  part  of  the  owner 
of  the  channel  to  object.    Chapman  v.  Thamea  Mcmnfacturiiig  Oo,^  401. 

2.  Infrinobmbnt  of  a  Lkoal  IUoht,  which,  if  continued  for  sufficient 

length  of  time,  would  form  basis  of  a  prescriptive  right,  will  constitute 

a  cause  of  action,  without  its  being  required  that  any  other  damage  be 

shown.    Id, 
Z,  Obstructions  can  not  bb  Placbd  in  a  Watbboourse,  even  if  it  is 

already  so  obstructed  that  its  use  is  prevented.    Id. 
4.  Riparian  Owner  Infucis  no  Lbgal  Injury  on  his  neighbors  by  using 

his  property  cautiously,  prudentiy,  and  in  accordance  with  its  nature 

and  character,  though  he  thereby  occasions  them  some  annoyance  and 

loss.    Neal  v.  Henry,  125. 
6.  NuiSANCB  is  Creatbd  bt  DAMiaNO  UP  A  Stream,  so  as  to  cause  pools 

of  stagnant  water  to  stand  on  or  near  the  lands  of  another,  and  thereby 

poison  the  atmosphere  and  generate  disease.    Id, 
C  Every  Flowixo  Back  or  Throwino  Water  upon  the  land  of  another 

is  such  an  act  as  entities  the  individual  injured  to  his  action;  and  although 

the  act  of  the  one  person  may  be  in  itself  lawful*  yeti  if  in  its  oonse- 
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qaenoei  It  neoeesarily  damages  the  property  of  another,  the  party 
rioning  the  damage  la  liable  to  make  reparation  oommensmate  to  the 
injary  he  has  caoaed.    Stout  v.  McAdanu,  441.     . 

7.  Onb  who  FmsT  Oooupixs  a  Sxtb  and  constractB  a  null  and  dam  apon  a 
stream,  does  not  thereby  acquire  any  right  whatever  to  overflow  (he  land 
of  his  neighbor,  whether  his  neighbor  has  a  mill  or  not.    Id. 

&  Failing  to  Object  to  thx  Ebection  of  a  Dam,  and  even  expressing  one's 
self  satisfied  with  the  use  about  to  be  made  of  the  water,  is  only  evidence 
of  a  license,  not  a  license  in  itself.    Johnaon  v.  LeuAs^  405. 

9.  Grant  from  the  Government  of  Land  Bounded  bt  a  Rivxb  in  which 

the  tide  ebbs  and  flows,  extends  the  right  of  proprietorship  bat  to  hig^- 
water  mark.     liagan  v.  Campbell,  267. 

10.  Riparian  Proprietor  is  Entitled  to  all  Accessions  made  to  his  land 
by  the  retreating  of  the  river  from  its  former  limits,  or  by  the  slow  and 
secret  deposit  of  sand  and  other  substances,  so  as  to  leave  the  soil  there- 
tofore inundated  uncovered  by  water.     Id, 

11.  Grant  of  Land  Lying  between  a  River  and  a  Tract  which  Bobdkrs 
on  the  river,  comprises  all  that  may  lie  between  the  lines  of  the  original 
tract  extended  to  the  channel  of  the  river.    IcL 

12.  The  Shore  of  the  Sea  and  its  arms  is  that  space  of  land  which  lies 
between  high  and  low- water  mark.    Mayor  of  Mobile  v.  Eslava,  325. 

13.  Grant  "of  all  Navigable  Waters"  made  to  the  state  by  the  genoal 
government,  passes  all  the  title  of  the  latter  to  lands  below  high-water 
mark.    Id. 

14.  The  Original  Thirteen  States  Succeeded  to  all  Rights  of  the 
Crown  over  navigable  waters  and  the  so^l  covered  thereby,  by  virtue 
of  their  charters;  and  the  act  of  congress  admitting  Alabama  into  the 
union  upon  the  same  footing  as  the  original  thirteen  states  operated  to 
transfer  to  her  the  same  right  with  respect  to  navigable  waters.  It  would 
seem  that  the  state  would  enjoy  such  a  right  even  if  the  act  of  admis- 
sion did  not  contain  such  a  clause.     Id, 

16.  Hagan  v.  Campbell,  ante,  267,  Explained.     Id, 

18.  Lot  Bounded  bt  a  Street  which  Packs  on  Tide- water  is  not  entitled 
to  the  alluvion  that  may  be  formed  on  the  water  side  of  the  street.    Id, 

17.  Title  to  the  Soil  Coverfj)  bt  the  Sea  Adjoining  the  Coasts,  and 
by  the  arms  of  the  sea,  and  by  navigable  rivers,  is  by  the  common  law 
vested  in  the  king  as  a  trustee  for  the  people,  who  are  entitled  to  a  free 
use  of  tide- waters  for  the  purposes  of  navigation  aiiJ  fishing.    Id, 

15.  Grantee  of  the  Soil  of  Tide-waters  can  not  so  exerdae  his  right 
of  property  as  to  injure  the  right  of  navigation.    Id, 

10.  Grantee  of  Land  Bounded  upon  Stream  takes  to  the  thread  of  the 
stream.    Lowell  v,  Bobitmon,  G71. 

20.  Tract  of  Land  Described  as  Bounded  bt  a  ^Iill-pond  which  is 
formed  by  damming  a  stream,  and  which  pond  is,  in  the  summer  time, 
confined  to  the  bed  of  the  stream,  extends  to  the  middle  of  the  stream.  Id, 

21.  Mill  Privilege  Means,  in  this  Country,  the  Land  and  Water  used 
with  the  mill,  and  on  which  it  and  its  appendages  stand.  Moore  ▼. 
Fletcher,  633. 

22.  Omission  to  Use  Portion  of  Mill- yard  for  a  Single  Yeas  does  not 

prevent  its  being  considered  a  part  of  the  mill  privilege  by  appropriation 

'and  long  use;  nor  can  the  extent  of  such  privilege  be  curtailed  by  proof 
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that  the  mill  could  well  be  nsed  by  the  occupation  of  lc89  lau4  than  was 
in  fact  used.    Id.  * 

S9L  Proprietor  or  an  Upper  Estate  is  Liable  for  Damage  Occasioned 
BT  Overflow  upon  the  adjoining  land  of  another  lying  below  him,  caused 
by  the  former,  in  cutting  canals  and  ditches  upon  his  premises,  for  the 
purpose  of  draining  them  for  cultivation,  but  diverting  the  course  of  the  • 
water  from  the  natural  drains  through  which  It  had  customarily  flowed. 
LcUtimore  v.  DaviSt  581. 

fi.  Owner  of  Upland  Owns  to  Low- water  Mark,  under  the  Massachusetts 
colony  ordinance,  where  land  is  bounded  on  salt  water  in  which  the  tide 
ebbs  and  flows.    ValerUine  v.  Piper,  715. 

SS.  Presumption  of  Grant  of  Upland  Carries  with  it  Adjacent  Flats 
to  low- water  mark,  without  proof  of  any  actual  adverse  possession  of  the 
flats,  where  there  is  no  evidence  of  a  separate  alienation  of  the  flats.    Id, 

28.  Possession  of  Flats  Agtuallt  Taken  bt  Wharves  and  Buildings, 
and  continued  for  a  length  of  time  sufficient  to  bar  actions  and  entries, 
affords  a  conclusive  presumption  that  the  division  of  such  flats  among  the 
coterminous  proprietors  has  been  settled  by  mutual  agreement.     Id, 

27*  That  an  Ancient  Street  has  been  Laid  out  across  Flats  on  the  shore 
of  an  arm  of  the  sea  in  conformity  with  the  lines  of  lots  and  of  wharves 
an  one  side  of  such  street,  in  accordance  with  which  the  land  and  flats 
on  that  side  of  the  street  have  long  been  held  and  occupied,  ia  evidence 
to  show  that  the  flats  on  the  other  side  of  the  street  were  to  be  divided 
according  to  the  same  course  or  system.     Id, 

See  Grants,  5. 

WHARFINGERS. 
See  Bailments. 

WILLS. 

L  Dsvifis  IN  Which  Testator  Simply  Directs  Land  to  be  Sold  bt  his 
Executors,  and  the  proceeds  applied  to  the  payment  of  his  debts,  con* 
veys  to  the  executors  a  mere  power  to  sell,  and  the  fee  passes  to  the  heir, 
to  become  divested,  whenever  the  power  is  exercised.  Executors  qf  Ware 
V.  Murphf  97. 

9L  Devise  of  Land  to  an  Executor  in  Person,  "with  an  additional  direc- 
tion that  it  be  sold  by  him,  vests  the  fee  in  the  executor.     Id, 

Z,  Will,  as  to  Slaves,  must  be  Understood  as  Speaking  at  Testator's 
Death,  and  those  acquired  after  the  publication  of  it,  pass  thereby. 
Curlmg  v.  Curling,  475. 

4.  Bequest  to  Grandchildren,  when  Includes  Posthumous  Guild.— 
Under  a  residuary  clause  of  '*all  my  estate,  real  and  personal,  to  be 
equally  divided  between  my  grandchildren,"  a  posthumous  grandchild, 
enventteaa  mere  att  tUo3  time  of  the  testator's  death,  takes  equally  with 
the  other  grandchildren.    Smart  v.  Kinfj,  137. 

ft.  Tm  Word  Children,  in  a  Will,  does  not  Include  Grandchildren, 
nzdess  such  construction  be  necessary  to  carry  out  the  intention  of  the 
testator.  Such  intention  must  be  demonstrated  by  other  words  or  cir- 
cnmstances.     PhiUipa*  Devisees  v.  Beall,  518. 

See  Charitable  Uses,  1,  3. 
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WITNBSSESb 

L  Wmnna,  wHur  iHooicnRziT-  bt  Rbasov  ot  iHTiBnT.— Wliera  hod  to 
attached  md  afterwarda  conveyed  to  another  bj  deed  of  wsmnty,  tlie 
grantee  in  such  a  deed  ii  not  a  competent  witnen  aganut  the  attaching 
ciediton  in  the  rait  in  which  the  attachment  iasned.  Beadk  ▼•  Paehard, 
185. 

8.  W1TNB8S  CAN  KOT  BB  Imfkachsd  by  ahowing  by  othen  that  ho  has  pra- 
viooaly  made  contradictory  atatementa,  nnleea  he  ia  first  examined  aa  to 
anch  previoua  atatementa.    Doe  v.  Reagan^  466. 

S.  CBiDDULnr  OF  Witness  mat  bb  Impeached,  by  ahowing  that  be  made 
prior  atatementa  inoonaistent  with  hia  preaent  teatimony;  bat^  belora 
thia  can  be  done,  he  mnat  be  aalced  the  queetion  and  j^Ten  an  opportonitj 
of  explaining  what  might  otherwiae  aeem  oontradictony.  itadUm  Bamk 
▼.  PtL^  D.  S  M,  S,  -tV.  Cb.,  687. 

4.   WlXNBSS  CAN  NOT  BB  IhSCREDITED  OB  ShOWN  VO  BB  IlTOOMFSEBirT  by  tfao 

party  who  called  him.  A  party  is  not«  however,  bomd  by  tiie  evideooe 
of  hia  witneaa,  bat  may  call  other  witneaaea,  and  confacadiot  anch  evi- 
danoe  by  proving  what  the  facta  really  were.    I<L 

Wm  AoEmrif  9;  Gbxmihai.  Law,  22;  iBBAHirr;  Jobt  and  Joboh^  2| 

WBHSb 
8aa  IfAwninTO;  PtBAanro  and  PluMnn^  H,  m 
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